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REPORTER’S NOTES. 


The supreme court of Nebraska has repeatedly held the Carlisle 
table admissible in evidence. King v. Bell, 13 Nebr., 409; City of 


Lincoln v. Smith, 28 Nebr., 762; City of Friend v. Ingersoll, 39 Nebr., 
V7. 


While the present deputy reporter was at the head of the 
insurance bureau, afterwards declared unconstitutional in State, 
ex rel. Cornell, v. Poynter, 59 Nebr., 417, he issued a circular contain- 
ing four expectancy tables. This circular was revised on a sugges- 
tion of Hon. John J. McCarthy and verified with the assistance of 
Miss Edith Long, instructor in mathematics in the Lincoln high 
school. Its author now offers it editorially for the use of the bar. 
These tables have been carefully compared by the editor with 
the publications of Flitcraft, Meech and Scribner. 


Expectancy of life is the length of time for which a person, at 
a given age, may reasonably expect to survive. This estimation 
is determined from careful observations made of births and deaths. 
For example, out of a given number of births, a certain percentage 
of persons born survive for one year; a certain percentage for 
two years, and so on, seriatim. By striking an average, the reason- 
able expectancy of life for any given age is arrived at. When 
expectancies thus found are tabulated, they constitute a life ex- 
pectancy table. The whole system is based on Pascal’s Science of 
Probabilities. 

An authenticated and trustworthy life expectancy table is, in 
a proper case, competent though not conclusive evidence. Such 
a table is of value in many ways. For example, if a widow were 
suing for damages under the Ames Law (Compiled Statutes, ch. 
50), any person at fault for the loss of her husband, she would 

’ first prove his net earning capacity for one year. This, multiplied by 
his expectancy of life in years, would be the prima-facie measure of 
ler pecuniary damages. For example, his age is 51 years; his expect- 
ancy is 20.20 years; his earning capacity is $1,500 annually; 
$1,500 X20.20 equals $30,300. Thirty thousand three hundred dollars, 
at its present worth—%18,454.04—might be the measure of one 
element of her damages. 

The use of life expectancy tables by insurance men is for the 
purpose of an equitable adjustment of premiums. The intention 
is to require every man to pay the’ same sum for the same amount 
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of insurance. If the sum which he is to pay is divided by the 
number of years of his life expectancy, the quotient will be the 
amount of his yearly premium. For example, it is the purpose 
of the insurance company to collect $600 for $1,000 of insurance; 
A is 34 years old; his life expectancy is 32.50 years; $600 divided 
by 32.50 equals $18.46. B is 39 years old; his life expectancy is 
28.90 years; $600 divided by 28.90 equals $20.76. So B has no 
advantage over A in deferring his insurance for five years. This is 
what is meant by the equitable adjustment of premiums. 

These tables are of commercial use to determine the value of a 
life estate, and might be used by appraisers at a judicial sale. 

The Northampton table was deduced by Doctor Richard Price 
from the burial registers (1735 to 1780) of All Saints’ Church, North- 
ampton. This was practically displaced by the Carlisle table. 

The Carlisle table was named from the municipal parish of Car- 
lisle in England, and was prepared by Mr. Joshua Milne, an English 
actuary, from materials furnished by Doctor John Heysham, a 
physician of Carlisle, who for nine years (1779 to 1787) kept careful 
records of births and deaths in the parishes of St. Mary and St. 
Cuthbert, in the county of Cumberland. 

In America, the Carlisle table has beeu superseded by the Amer- 
iean and Actuaries’, for it appears that since the formulation of 
the Carlisle table, antiseptic surgery, quarantine, and an improved 
pharmacopeia have increased the average length of human life. 

There are two or three fractional variations between the figures 
of different actuaries; and, in such cases, I have selected the figures 
most consistent with a regularly graduated scale. None of these 
variations exceed 10 per cent. of one year. 
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EXPECTANCY OF LIFE FROM 10 TO 95 YEARS. 


Age| Actuaries’ } American | Carlisle ea Age| Actuaries’ | American | Carliste | orth- 


10 | 48.36 48.72 48.82 39.78 1/55] 16.86 17.40 17.58 15.58 
11 | 47.68 48,08 48.04 39.14 |/56) 16.22 16.72 16.89 15.10 
12] 47.01 47.45 47.27 38.49 1/571 15.59 16.05 16.21 14.63 
13 | 46.33 46.80 46.51 37.83 || 58! 14.97 15.39 15.55 14.15 
14 {| 45.64 46.16 45.75 37.17 |) 59 | 14.37 14.74 14,92 13.68 


15 | 44.96 45,50 45.00 36.51 ||60| 13.77 14.10 14.34 13.21 
16 | 44.27 44,85 44.27 35.85 || 61] 13.18 13.47 13.82 12.75 


=) 
a 
eos 
nN 
ro 
© 
ro) 
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8. 
25 | 37.98 38.81 37.86 30.85 || 70 8.54 8.48 9.18 8.60 
26 | 37.27 38.12 37.14 30.33 |} 71 8.10 8.00 8.65 8.17 
27 | 36.56 37.43 36.41 29.82 11 72 7.67 7.55 8.16 7.74 
28 | 35.86 36.73 35.69 29.30 1173} 7.26 7.11 7.72 7.33 
29 | 35.15 36.03 35.00 28.79 || 74} 6.86 6.68 7.83 §.92 
30 | 34.48 35.33 34.34 28.27 ||75| 6.48 6.27 7.01 6.54 
31 | 33.72 34,63 33.68 27.76 |} 76 6.11 5.88 6.69 6.18 
32 | 33.01 33.92 33.03 27.24 1177) 5.76 5.49 6.40 5.83 
33 | 32.30 33.21 32.36 26.72 ||78} 5,42 5.11 6.12 5.48 
34) 31.58 32.50 31.68 26.20 ||79} 5.09 4,74 5.80 §.11 
35 | 30.87 31.78 31.00 25.68 |] 80 4.78 4,39 5.51 4.75 
36] 30.15 31.07 30.32 25.16 || 81 1.48 4.05 5.21 4.41 
87 | 2944 30.35 29.64 24.64 |1/82; 4.18 3.71 4.93 4,09 
88 | 28.72 29.62 28.96 24.12 || 83) 38.90 3.39 4.65 3.80 
39 | 28.00 28.90 28.28 23.60 || 84 3.63 3.08 4,39 3.58 
40 | 27.28 28.18 27.61 23.08 {| 85 3.36 2.77 4,12 3.37 
41] 26.56 27.45 26.97 22.56 || 86 3.10 2.47 3.90 3.19 
42) 25.84 26.72 26.34 22.04 | 87) 2.84 2.18 3.71 3.01 
43 | 25.12 286.00 25.71 21.54 |] 88 2.59 1.91 3.59 2.86 
44] 24.40 25.27 25.09 21.03 || 89 2.35 1.66 3.47 2.66 
45 | 23.69 24.54 24.46 20.52 4/90 2.11 1.42 3.28 2.41 
46 | 22.97 23.81 23.82 20.02 {| 91 1.89 1.19 3.26 2.09 
47 | 22.27 23.08 23.17 19.51 || 92 1.67 -98 3.37 1.75 
48 | 21.56 22.36 22.50 19.00 || 93 1,47 80 3.48 1.37 
49 | 20.87 21.63 21.81 18.49 |) 94 1.28 64 3.53 1.05 
50 | 20.18 20.91 21.11 17.99 {| 95 1.12 50 3.53 75 


Attest: Wicrur F. Bryant. 
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guished, Negatived and To Be Compared. 


Notr.—The insertion in the following list of a case from another 
state would necessitate a change in the foregoing title; hence this 
note. An act of the legislature of Ohio, adopted in 1835, provided 
“That if any person shall purposely, and of deliberate and premedi- 
tated malice, or in the perpetration,* or attempt to perpetrate any 
rape, arson,. robbery or burglary, or by administering poison, or 
causing the same to be done, kill another; every such person shall 
be deemed guilty of murder, in the first degree,” etc. In 1857 the 
supreme court of the’state construed that statute, holding the adverb 
“purposely,” as a modifier of the verb “kill,” to apply to every inter- 
vening clause; opinion by Bartley, C. J., Robbins v. State, 8 Ohio St., 
131,175. The effect was to make intent a necessary ingredient of mur- 
der in both degrees.+ In 1873 the Ohio law became ours by adoption. 
Criminal Code, sec. 3; amended in 1893. In 1897 our supreme court 
held that our legislature, in adopting the Ohio law, did not adopt 
the construction of her court, but that such decision stood—on a 
par with any decision of our own court—subject to revision; and 
they then and there overruled it; opinion by Post, C. J., Morgan v. 
State, 51 Nebr., 672,¢ overruling Franklin v. Kelly, 2 Nebr., 79, 104, par. 


*A gross syntactical error;'it has been corrected in Ohio and 
Indiana.—W. F. B. 

tIt might be a question as to how many dicta are in Judge Bart- 
ley’s opinion. Most of his reasoning appears to be logically essen- 
tial to the conclusion reached. The question involved was the same 
as in Bechtelheimer v. State, cited in a following note. 

In the statute as quoted by Chief Justice Bartley in Robbins v. 
State, supra, 8 Ohio State, p. 131, a comma follows the word “pur- 
posely.” The learned chief justice, in commenting on the section 
quoted, probably alludes to this comma when he speaks—on page 
175—of the “authoritative punctuation of the statute.” ‘The orig- 
inal act, approved March 7, 1835, had no such comma. The afore- 
said comma was inserted by Joseph Rockwell Swan in his compila- 
tion of 1841.—W. F. B. 

+The enactment of a law in terms similar to the provisions of the: 
statute of a foreign country, does not involve the adoption of the 
eonstruction which the courts of that country may have given the 
statute. Hemphill, C. J., Snoddy v. Cage, 5 Tex., 106; but see vigorous 
dissent by Wheeler. J.—W. F. B. 

(liii) 


liv CASES OVERRULED, ETC. 


3 syllabus in Hallenbeck v. Hahn, 2 Nebr., 377, O'Dea v. Washington 
County, 3 Nebr., 118, Bohunan v. State, 18 Nebr., 57, 73, 74, Parks v. 
State, 20 Nebr., 515, 518, Coffield v. State, 44 Nebr., 417, 423, and Forrester 
». Kearney Nat. Bank, 49 Nebr., 655, 663,* and it is a mistake to say, 
as has been said, that these decisions are modified by Nebraska 
Building & Loan Asa’n v. Marshall, 51 Nebr., 534, 538. Morgan v. State 
is upheld in Rhea v. State, 63 Nebr., 461, 467, opinion by Hoxcomes, J. 
On a motion for rehearing, SEDewicK, J., filed a memorandum dis- 
senting from the opinion of the majority of the court. This will be 
found in Appendix A to volume 64. “It is a settled rule that in the 
adoption of the statute of a sister state the state adopting it adopts 
the construction which the former has placed upon it.” ALBERT, 
C., State v. McBride, 64 Nebr., 547, 549. In Goble v. Simeral, filed January 
21, 1903, Pounp, C., states the rule as follows: “If a statute adopted 
from another state had been construed by the courts of that state 
prior to its adoption here, the same construction should be given or- 
dinarily in this state in the absence of any indication of a contrary 
intention on the part of the legislature.” The Ohio decision} is 
mentioned with disapproval in a dictum by the Oregon supreme 
court; opinion by Kelly, C. J., State v. Brown, 7 Ore., 186, 197. Hon. 
John A. Ehrhardt, of Stanton, has made a valuable suggestion as to 
this list, which will be followed in the 65th volume.—W. F. B. 


*The principle of these cases is recognized, tacitly, by Norvat, 
C. J., in State v. Poynter, 59 Nebr., 417, 430.—W. F. B. 

+A statute substantially identical with the Ohio statute cited 
above, was enacted in Indiana, 1843. The compiler of that year 
says, in a note, that the section was “taken substantially from the 
Ohio statute.” Revised Statutes, 1843, p. 960. This was fourteen 
years before the statute was construed by the Ohio court. The 
construction in Indiana, taken in the aggregate, differs widely from 
Ohio. “A purpose to kill is an essential ingredient in the crime 
of murder in the first degree, where the killing is effected by ad- 
ministering poison.” Bechtelheimer v. State, 54 Ind., 128, citing the 
Ohio decision with approval, at page 136. ‘Where, in the perpetra- 
tion of a robbery, the robber takes the life of his victim, he is guilty 
of murder in the first degree, though there may have been no intent 
to kill.” Moynihan v. State, 70 Ind., 126. The former decision was in 
1876; the latter four years thereafter. Worden, C. J. in the former. 
J. in the latter, delivered the respective opinions. Judge SEpDGwIcK 
points out the inconsistency of these two decisions—Appendix A. 
It may not be out of place to state succinctly the two rules of 
construction. ; : 

Ohio rule.—A purpose to kill the person named in the indictment as 
deceased, is an essential element of murder in any degree. 

Indiana rule—A purpose to kill is an essential element of murder, 
except where the slayer-was engaged in the perpetration or attempt 
to perpetrate a rape, a robbery, an arson or a burglary, in which 
case the enormity of the cardinal felony takes the place of the pur- 
pose to kill—W. F. B. 


CASES OVERRULED, ETC. lv 


EXPRESSLY PARTIALLY OVERRULED. 


Adams Vv. isebraska City Nat. Bank, 4 Nebr., 370. 

Chattel mortgage. Title to property passes to mortgagee: 
Musser v. King, 40 Nebr., 892. 

Latter case upheld in Randall v. Persons, 42 Nebr., 607; Sharp 

v. Johnson, 44 Nebr., 165; Camp v. Pollock, 45 Nebr., 771. 
Murray v. Loushman, 47 Nebr., 256, 
Strahle v. First Nat. Bank of Stanton, 47 Nebr., 
B19. 


Title to property remains in mortgagor. 


Alter v. Bank of Stockham, 51 Nebr., 797. 
Alter v. Bank of Stockham, 53 Nebr., 223. 
Fraud. Conversion. 


Aultman v. Obermeyer, 6 Nebr., 260, 
Lipscomb y. Lyon, 19 Nebr., 511. 
Woodruff v. White, 25 Nebr., 745. 
Stevens v. Carson, 30 Nebr., 544, 551. 
Good faith of transaction between husband and wife. 


Bankers’ Life Ins. Co. v. Robbins, 53 Nebr., 44. 
Section 8, chapter 16, Compiled Statutes, does not apply to 
domestic insurance companies. @ 
Bankers’ Life Ins. Co. v. Robbins, 55 Nebr., 117. 
Section 8, chapter 16, does apply to domestic insurance com- 
panies. 


Bollman v. Lucas, 22 Nebr., 796. 
Sunday Creek Coal Co. v. Burnham, 52 Nebr., 361. 
Fraudulent conveyance. Guilty knowledge of purchaser. 


Brooks v. Dutcher, 22 Nebr., 644. 
City of Omaha v. Richards, 49 Nebr., 244. 
A general] and a specific exception to instructions. 


Carkins v. Anderson, 21 Nebr., 364. 
Anderson v. Carkins, 135 U. S., 483. 
Robinson v. Jones, 31 Nebr., 20. 
Homestead. Prior contract to convey after having acquired 
title. Estoppel. 


Cheney v. Harding, 21 Nebr., 68. 
Rowe v. Griffiths, 57 Nebr., 488. 
Failure to file affidavit before service by publication. 


Courcamp v. Weber, 39 Nebr., 533. 
Dorsey v. Conrad, 49 Nebr., 443. 
Alteration of | struments. Presumption. 


lvi CASES OVERRULED, ETC. 


Crook v. Vandevoort, 13 Nebr., 505. 


Mattis v. Boggs, 19 Nebr., 698, 703. 
Latter case renffirmed in Kirk v. Bowling, 20 Nebr 


Johnson v, Hardy, 43 Nebr., 368 


» 260. 
Ejectinent by tenant in common 


Curten* v. Atkinson, 29 Nebr., 612 


Curtin® v. Atkinson, 36 Nebr., 
Parties to error proceeding in supreme court 


Darst v. Levy, 40 Nebr., 593. 


McCord v. Bowen, 51 Nebr., 247, 251 


Attachment. Chattel mortgage. 


Rights of mortgagor. 
Drexel v. Richards, 48 Nebr., 732 


Drexel v. Richards, 50 Nebr., 509 

Mechanic’s lien. Description of real estate. 

Farmers’ Mutual Ins. Co. v. Phoenix Ins. Co., June 4, 1902 
Farmers’ Mutual 


May 20, 1903. 
Judgment on insurance policy 


Ins. Co. v.’ Phoenix tus. Co, 


First Nat. Bank of Chadron v. Engelbereht, 57 Nebr., 270. 
First Nat. Bank of Chadron v. Iingelbercht, 58 
Nebr., 639, 640. 
Mortgage foreclosure. 


lirst Nat. Bank of Omaha v. Goodman, 55 Nebr., 409. 
First Nat. Bank of Omaha v. Goodman, 55 Nebr. as 
418, 
Liability of wife as surety for husband 
Gee Wo vy. State, 36 Nebr., 241, 


O’Connor v. State, 46 Nebr., 157, 158 
Negative averment in criminal information 


Geislez v. Brown, 6 Nebr., 254. 


World Publishing Co. v. Mullen, 42 Nebr., 126. 
Language libelous per se. 


Grant v. Bartholomew, 57 Nebr., 673 


County of Logan v. Carnahan, December 17, 1902. 
The former holding was that a county could maintain a fore- 
closure of a tax lien without the prior issuance of a certificate; 


this was overruled in effect in the latter opinion, and formally 
overruled on rehearing June 3, 1903 


*This is the same case, but the names are spelled differently in 
the two reports.—W. F. B. 


CASES OVERRULED, ETC. tii 


Henry v. Vliet, 33 Nebr., 130. 
Henry v. Vliet, 36 Nebr., 138. 
Precedent debt as consideration for chattel mortgage. 


Hoadley v. Stephens, 4 Nebr., 431. 


Omaha Real Estate & Trust Co. v. Kragscow, 47 
Nebr., 592. 


Acknowledgment of a deed in another state before a commis- 
sioner for this state. 


Hollenbeck v. Tarkington, 14 Nebr., 430. 
(Phenix Ins. Co. v. Swantkowski, 31 Nebr., 245.) 
Sharp v. Brown, 34 Nebr., 406. 
Limitation of proceeding in error. 


Johnson v. First Nat. Bank of Plum Creek, 28 Nebr., 792. 
Dorsey v. Conrad, 49 Nebr., 443, 444. 
Alteration of negotiable instrument. 


Kittle v. De Lamater, 3 Nebr., 325. 
Smith v. Columbus State Bank, 9 Nebr., 31. 
Promissory note. Illegal consideration. Innocent purchaser. 


a Flume v. Jones, 5 Nebr., 256. 
Burkett v. Clark, 46 Nebr., 466, 468, 475. 
Judicial sale. Redemption. Deposit. 


Lancaster County Bank v. Horn, 34 Nebr., 742. 
Sager v. Summers, 49 Nebr., 459. 
Voluntary assignment. 


Lee v. Hastings, 13 Nebr., 508. 


Sureties on replevin bond are not liable in a case in which a 
return of the property can be had. 


Ulrich v. McConaughey, 63 Nebr., 10, 13. 


“We think, in the light of the opinion in that case [Shelby v. 
McQuillan, 59 Nebr., 158], Lee vu. Hastings should not be followed.” 


Lewis v. Mills, 47 Nebr., 910. 
Barker v. Wheeler, 60 Nebr., 470, 471. 
Res judicata. Judgment upon officer’s bond. 


McCord v. Krause, 36 Nebr., 764. 
McCord v. Bowen, 51 Nebr., 247, 251. 
Attachment. Chattel mortgage. 


McCord v. Weil, 29 Nebr., 682. 
McCord v, Weil. 33 Nebr., 868, 869. 


Latter case reaffirmed in Seeds Dry-Plate Co. v. Heyn Photo- 
Supply Co., 57 Nebr., 214, 217. 
Review of order appointing receiver in advance of main case. 


Iii CASES OVERRULED, ETC. 


Magneau v. City of Fremont, 30 Nebr., 843. 
State v. Boyd, 8% Nebr., 829. 
Rosenbloom vy. {.ate, 64 Nebr., 342. 
See Templeton \. Vity of Tekamah, infra. 


Manly v. Downing, 15 Nebr., 637. 
Green v. Sanford, 34 Nebr., 363. 
Limitation of foreciosure of mechanic’s lien. 


Marvin v. Weider, 31 Nebr., 774. 
Perry v. Baker, 61 Nebr., 841, 845. 
Law of the case as a rule in district court.* 


Moore vy. Kepner, 7 Nebr., 291. 
Lininger v. Raymond, 9 Nebr., 40. 
Judgment against surety on replevin bond. 


O’Dea v. Washington County, 3 Nebr., 118. 
See note at the head of this digest of cases. 


Omaha & R, V. R. Co. v. Wright, 47 Nebr., 886. 
Omaha & R. V. R. Co. v. Wright, 49 Nebr., 450, 
457, 
Pleading negligence. 


Omaha Consolidated Vinegar Co. v. Burns, 44 Nebr., 21. 
Omaha Consolidated Vinegar Co. v. Burns, 49 
Nebr., 229. 


Mechanic’s lien for sinking well. 


Osborne v. Canfield, 33 Nebr., 330. 
Yoline v. Curtis, 38 Nebr., 520, 534. 
Bill of exceptions on review of attachment proceeding in county 
court. . 


Pacific Express Co. v. Cornell, 59 Nebr., 364. 
Nebraska Telephone Co, v. Cornell, 59 Nebr., 737. . 
Maximum rate law. 


Richards v. State, 22 Nebr., 145. 
Horbach v. City of Cmaha, 49 Nebr., 851. 


Latter case reaffirmed in Mathews v. Mulford, 53 Nebr., 252, 253. 
Extension of time for filing bill of exceptions. 


Richardson v. Campbell, 34 Nebr., 181. 
Havemeyer v. Paul, 45 Nebr., 373, 374. 

Latter decision reaffirmed in Omaha Loan & Trust Co. v. Han- 
son, 46 Nebr., 87G, and in Connecticut Mutual Life Ins. Co. v. West- 
erhoff, 58 Nebr., 379, 383. 

Contract rate of interest after maturity.. 


*The case of Perry ». Baker established a rule for the district court, 
which differs from the rule established by a long line of decisions 
for the supreme court.—W. F. B. 


CASES OVERRULED, ETC. lix 


Russel v. Rosenbaum, 24 Nebr., 769. 
Aultman v. Martin, 49 Nebr., 103. 
Separate assignments of error in the giving of instructions. 


Schields v. Horbach, 40 Nebr., 103. 
State vy. Scott, 53 Nebr., 571, 572. 


Amendment of bill of exceptions. Time to present for allow- 
ance. Notice. 


Scott v. Flowers, 60 Nebr., 675. 
Scott v. Flowers, 61 Nebr., 620. 


State industrial school. Constitutionality of statute. Consti- 
tutiona] portion stands notwithstanding the defect. 


Search v. Miller, 9 Nebr., 26. 


In the trial of an action in replevin, the jury should be in- 
structed as to which party has possession of the property at 
the time of the trial. If a verdict is silent as to the right of prop- 
erty and the right of possession, and as to the value thereof, 
according to the finding, no judgment can be rendered for any 
amount whatever. 


Ulrich v. McConaughey, 63 Nebr., 10. 


If the nature of a defendant’s interest is not in issue and his 
right of possession is equal in value to the ownership, the silence 
of the verdict as to these questions is not prejudicial error. 


State v. Green, 27 Nebr., 64. 
State v. Boyd, 63 Nebr., 829. 
Rosenbloom v. State, 64 Nebr., 342. 
See Templeton v. City of Tekamah, infra. 


State v. Sioux City & P. R. Co., 7 Nebr., 357. 
Foree v. Stubbs, 41 Nebr., 271. 


Latter case reaffirmed in Hall v. Hooper, 47 Nebr., 111, 118. 
Right to maintain action to quiet title defined. 


Strader v. White, 2 Nebr., 348. 
Gibson v. Smith, 31 Nebr., 354. 


Waggoner v. First Nat. Bank of Creighton, 43 
Nebr., 84, 94, 95. 
Liability for partnership debts. 


Stutzner v. Printz, 43 Nebr., 306. 
Herman v. Hayes, 58 Nebr., 54. 
Discharge of attachment after judgment. 


Ix CASES OVERRULED, ETC. 


‘Templeton v. City of Tekamah, 32 Nebr., 542. 

A provision of a municipal ordinance, which imposes a license- 
tax as a condition precedent to entering upon a certain occupa- 
tion, and which punishes an offender against the provision with 
fine and imprisonment. is unconstitutional and void. 


State v. Boyd, 63 Nebr., 829. 
Rosenbloom vy. State, 64 Nebr., 342. 


‘rhe provision of section 154 of the general revenue law author- 
izing fine and imprisonment as a means of enforcing a license. 
tax is constitutional and valid. 


‘Thomas v. Markmann, 43 Nebr., 823. 
Barker v. Wheeler, 60 Nebr., 470, 471. 


Judgment of eourt. having jurisdiction against an officer does 
not conclude his bondsmen, but is only prima-facie evidence. 


Walker v, Turner, 27 Nebr., 103. 
City of Omaha v. Richards, 49 Nebr., 244, 245 
"Specific exceptions to instructions. 


Weaver v. Cressman, 21 Nebr., 675 


‘Anheuser-Busch Brewing Ass’n v. Hier, 52 Nebr., 
424. 


Funds in hands of clerk of district court not subject +8 garnish- 
ment. Action in equity. 


Westcott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr., 312, 317. 


Latter case reaffirmed in Darnell v. Mack, 46 Nebr., 740. 
Attachment. Levy. Jurisdiction. 


White v. State, 28 Nebr., 341. 
Coffield v. State, 44 Nebr., 417. 
Filing information without preliminary hearing. 


Whitman v. State, 42 Nebr., 841. 
Metz v. State, 46 Nebr., 547, 556. 
Burglary. Presumption. Possession of stolen property. 


Wilson v. Macklin, 7 Nebr., 50. 
Muller v. Plue, 45 Nebr., 701, 702. 


Writ of replevin against officer holding goods under execution 
issued on void judgment. 


Winslow v. State, 26 Nebr., 308, 312. 
Leisenberg v. State, 60 Nebr., 628, 629. 


Allegation of the particular hour of the night in an indictment 
for burglary. 


Woodruff v. White, 25 Nebr., 745. « 
Stevens v. Carson, 30 Nebr., 544, 551, 
Good faith of transaction between husband and wife. 


CASES OVERRULED, ETC. Ixt 


PARTIALLY (NOT EXPRESSLY) OVERRULED. 


Bohanan v. State, 18 Nebr., 57. 
See note at the head of this digest of cases. 


Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369. 
James v. Higginbotham, 60 Nebr., 203. 


Latter case reaffirmed in Gandy v. Cummins, 64 Nebr., 312, and 
Achenbach v. Pollock, 64 Nebr., 436. 


Assignment in petition in error that court erred in overruling 
motion for new trial. 


Coffield v. State, 44 Nebr., 417, 419. 
See note at the head of this digest of cases. 


Crowell v. Johnson, 2 Nebr., 146. 
Wescott v. Archer, 12 Nebr., 345. 
Attachment. Jurisdiction. 


Eiseman v. Gallagher, 24 Nebr., 79. 


Brewster v. Bank of Ainsworth, 43 Nebr., 79. 
[Biseman v. Gallagher approved in a dictum in 
¥renzer v. Richards, 60 Nebr., 131, 134.] 


Usury. Defense. Affirmative relief. Rule of equity. 


Forrester v. Kearney Nat. Bank, 49 Nebr., 655. 
Franklin v. Kelley,.2 Nebr., 79. 
See note at the head of this digest of cases. 


Hallenbeck v. Hahn, 2 Nebr., 377. 
Johnson v, Hahn, 4 Nebr., 139. 
Enjoining the collection of taxes. 


Hurley v. Estes, 6 Nebr., 386. 
Hale v. Christy, 8 Nebr., 264. 
Limitation of mortgage foreclosure, 


Kane v. Union P. R. Co., 5 Nebr., 105. 
Hurlburt v. Palmer, 39 Nebr., 158. 


Anheuser-Busch Brewing Ass’n v. Peterson, 41 
Nebr., 897. 


Herbert v. Wortendyke, 49 Nebr., 182, 185. 


Defective service. General appearance. Waiver of objection. 
Setting up want of personal jurisdiction in answer. 


Kountze v. Scott, 49 Nebr., 2587 
McCord v. Bowen, 51 Nebr., 247, 251. 
Motion to dissolve attachment. Right of defendant who dces 
not own property. 


Kyger v. Ryley, 2 Nebr., 20. 
Hale v. Christy, 8 Nebr., 264. 
Limitation of mortgage foreclosure, 


Isxii CASES OVERRULED, ETC. 


Mereer v. James, 6 Nebr., 406. 


A verdict in replevin not in accord with statute in a case not 
involving the nature of defendant’s interest, is error without 
prejudice. 

Hooker v. Hammill, 7 Nebr., 231. 


Verdict in replevin not in accord with statute in a case not 
involving the nature of defendant’s interest, is prejudicial error. 


Also 
Hershiser v. Delone, 24 Nebr., 380. 
Richardson Drug Co. v. Teasdall, 59 Nebr., 150. 


Morehead v. Adams, 18 Nebr., 569. 
Scott v. Overall, 50 Nebr., 144. 
Construction of statute relative to settling bill of exceptions. 


Morgan vy. State, 51 Nebr., 672. 
See note at the head of this digest of cases. 


Morrissey v. Schindler, 18 Nebr., 672. 
Herron v. Cole Bros., 25 Nebr., 692. 

The discrepancy in the two preceding cases pointed out and the 
latter held to overrule the former in Hanna v. Emerson, 45 Nebr., 
208, 709. 

Right to bring action in county where one of the defendants 
resides. 


Parks v. State, 20 Nebr., 515, 518. 
See note at the head of this digest of cases. 


Peters v. Dunnells, 5 Nebr., 460. 
Hale v. Christy, 8 Nebr., 264. 
Limitation of mortgage foreclosnre. 


OVERRULED ON A POINT NOT DISCUSSED IN FORMER OPINION. 
Shiverick v. Gunning, 58 Nebr., 29. 


Shiverick v. Gunning, 59 Nebr., 73. 
Instructions as to matters not in evidence. 


MODIFIED. 
Ayres v. Wolcott, 62 Nebr., 805. 
Ayres v. Wolcott, December 17, 1902. 
Fraudulent conveyance. 


Boyer v. Clark, 3 Nebr., 161. 
Raymond Bros. v. Green, 12 Nebr., 215, 220. 
Set-off. Unliquidated damages. 


CASES OVERRULED, ETC. \xiii 


City of Seward v. Klenk, 27 Nebr., 615, 621. 


Same case modified. See page 621 of same vols 
ume. 


Retaining bill of exceptions. 


Fremont, BE. & M. V. R. Co. v. Whalen, 11 Nebr., 585. 
Republican V. R. Co. v. Arnold, 13 Nebr., 485, 486. 


Testimony of witness as to value of land. 


Hiatt v. Brooks, 17 Nebr., 33. 
City of Hastings v. Foxworthy, 45 Nebr., 676, 682. 


Law of the case. 


Jefferson Count; v. Saxon, 10 Nebr., 14. 
On appeul to this court transcript must be filed within statu- 
tory six months, and must contain testimony. 


Schuyler v. Hanna, 28 Nebr., 601. 
On appeal transcript must be filed within statutory six months, 
but need not contain testimony. 


John v. Connell, 61 Nebr., 267. 
John v. Connell, 64 Nebr., 233. 


Levy of sewer tax. Levy notice. 


Mathews v. Toogood, 23 Nebr., 536. 
Mathews v. Toogood, 25 Nebr., 99. 


Interest-bearing coupons. Aggregate interest of principal debt 
and coupons must not exceed ten per cent. 


Miller v. Waite, 59 Nebr., 319. 
Miller v. Waite, 60 Nebr., 431. 
Voluntary assignment. Partnership property. 


People v. Hamilton County, 3 Nebr., 244. 
Long v. State, 17 Nebr., 60. 


Pleading in mandamus. 


Pierce v. Atwood, 64 Nebr., 92. 
- Judgment modified July 10, 1902, without additional opinion, 
so it ‘will not direct the dismissal as to Alice FE. Atwood. See 
elerk’s record No, 11,017. 


Plummer v. Rohman, 61 Nebr., 61. 
Plummer v. Rohman, 62 Nebr., 145. 


Plea of estoppel. 


Real v. Hollister, 17 Nebr., 661. 
Real v. Hollister, 20 Nebr., 112, 


Eviction before action on covenant. 


Ixiv CASES OVERRULED, ETC. 


Romberg v. Hughes, 18 Nebr., 579. 
Schrandt v. Young, 62 Nebr., 254, 263. 
Ulrich v. McConaughey, 63 Nebr., 10, 15. 
Damages in replevin. 


Royal Neighbors of America v.. Wallace, 64 Nebr., 330. 


Royal Neighbors of America v. Wallace, Decem- 
ber 3, 1902. 


Representations in an application for life insurance; their ma- 
teriality matter of common knowledge. 


Scott v. Flowers, 60 Nebr., 675. 
Scott v. Flowers, 61 Nebr., 620. 
State Industrial School. 


Solt v. Anderson, 62 Nebr., 153. 


An allegation of fact in a reply is taken as denied by the force 
of the Code. 
Solt v. Anderson, 63 Nebr., 734. 


Allegations of a reply are to be construed with the petition. 


DISTINGUISHED. 
Ackerman v. Thummel, 40 Nebr., 95. 
Taylor v. Davey, 55 Nebr., 153. 
Injunction. Remedy at law. 


A\hIman v. Meyer, 19 Nebr., 63. 
Reid v. Panska, 56 Nebr., 195, 196, 200. 
Houck v. Linn, 56 Nebr., 743, 744. 
lteplevin. Quashing writ. Right to dismiss writ. 


Allen v. Saunders, 6 Nebr., 436. 
Merrill v. Willis, 51 Nebr., 162. 
Landlord and tenant. 


Allyn v. State, 21 Nebr., 593. 
Browning v. State, 54 Nebr., 203, 205. 

The former case holds that the fact that the defendant in a 
prosecution for a misdemeanor was not arraigned is not preju- 
dicial error. : 

In the latter case, NorvaL, J., says: “Whether that decision 
[Allyn v. State, supra] is right or wrong we are not called upon 
to decide, since the scope of the opinion is limited to trials for 
misdemeanors.” ‘The learned judge then proceeds to lay down 
a different rule for a felony case. 


Anderson v. Chicago, B. & Q. R. Co., 35 Nebr., 95. 
Orgall v. Chicago, B. & Q. R. Co., 46 Nebr., 4, 8, 
Death by wrongful act. Nominal damages. Pleading 


CASES OVERRULED, ETC. Ixv 


Arnold v Badger Lumber Co., 36 Nebr., 841. 
Patten v. Lane, 45 Nebr., 333. 
Cross-bill. Jurisdiction. 


Barnes v. State, 40 Nebr., 545. 
Davis v. State, 54 Nebr., 177, 180. 


Simple larceny. Lareeny from bailee. Felonious taking. In- 
struction. 


Bays v. State, 6 Nebr., 167. 
Wallace v. School District, 50 Nebr., 171, 174, 
175, 
Power of school board to dismiss teacher. 


Bazzo v. Wallace, 16 Nebr., 290. 
Omaha Loan & Trust Co. v. Aver. 38 Nebr., 891 
Error after appeal. 


Brewer v. Otoe County, 1 Nebr., $73. 
May y. School District, 22 Nebr., 205. 
Arapahoe Village v. Albee, 24 Nebr., 242. 


The doctrine that lapse of time does not bar the sovereign, 
does not apply to municipal corporations whose powers are 
derived from the state; there is an exception by statute as to 
county warrants. 


Bullcck v. Pock. See Whipple v. Fowler, infra. 


Burr v. Boyer, 2 Nebr., 265. 
Eichoff v. Eikenbary, 52 Nebr., 332, 335. 


Surety. Collateral security. Negligence of creditor. Release 
pro tanto. 


lush v. Tecumseh Nat. Bank, 64 Nebr., 451. , 
Stewart v. Rosengren, November 19, 1902. 
Sufficient transeript. Affirmative error. 
Calvert v. State, 34 Nebr., 616. 
Chicago, B. & Q. R. Co. v. Steel, 47 Nebr., 741. 


Street railway. Railroad. Right of way. Easement. Con- 
demnation. Damages. 


Chadron Banking Co. v. Mahoney, 43 Nebr., 214. 


-Philadelphia Mortgage & Trust Co. v. Goos, 
47% Nebr., 804, 812. 


Appointment of receiver. Pending appeal. Pending action. 


City of Beatrice v. Leary, 45 Nebr., 149. 
City of Omaha v. Bowman, 52 Nebr., 293, 296, 
Diversion of water from a watercourse by a city, 


xvi CASES OVERRULED, ETC. 


City of Hastings v. Foxworthy, 45 Nebr., 676. 
Dovey v. City of Plattsmouth, 52 Nebr., 642. 644, 
645. 
Municipal corporation, Damage tu person or property. 


City of Lincoln v. Finkle, 41 Nebr., 575. 
Dovey v. City of Plattsmouth, 52 Neor., 642, 644. 
See City of Hastings v. Foxworthy, supra. 


City of Lincoln v. Grant, 38 Nebr., 369. 
Dovey v. City of Plattsmouth, 52 Nebr., 642, 644. 
See City of Hastings v. Foxwortny, supra. 


City of Omaha v. Richards, 49 Nebr., 244; 50 Nebr., 804. 
City of Omaha 7. Bowman, 52 Nebr., 293, 297. 
Instruction. Overflow. Negligence. 


City of Wahoo v. Dickinson, 23 Nebr., 426. 
Sage v. City of Plattsmouth, 48 Nebr., 558, 561. 
Municipal corporations. Extension of boundaries. 


City of Wahoo v. Tharp, 45 Nebr.. 563. 
Sage v. City of Plattsmouth, 48 Nebr., 558, 561. 
See City of Wahoo v. Dickinson, supra. 


Cleveland Paper Co. v. Banks, 15 Nebr., 20. 
Bultis v. Drake, 20 Nebr., 167. 
Misconduct of prevailing party’s counsel. 


Coffman v. Brandhoeffer, 33 Nebr., 279. 
Davis v. Ballard, 38 Nebr., 830. 


Alias summons. 


Courtnay v. Parker, 16 Nebr., 311; 21 Nebr., 582. 
Corey v. Plummer, 48 Nebr., 481, 484. 
Judgment lien. Homestead. 


Cram v. Cotrell. See Whipple v. Fowler, infra. 


Curran v. Percival, 21 Nebr., 434. 
Dolan v. McLaughlin, 48 Nebr., 842, 846, 847, 849. 
Action on saloon-keeper’s bond. 


Dayton v. Lincoln, 39 Nebr., 74. 
Violet v. Rose, 39 Nebr., 660. 
Submission to the jury of issues admitted in pleadings, is preju- 
dicial or non-prejudicial accordingly as the jury may or may not 
have been sidetracked by the instruction. 


CASES OVERRULED, ETC. Ixvii 


Dern v. Kellogy, 54 Nebr., 650. 
United States Nat. Bank of Omaha v. Wester- 
velt, 55 Nebr., 424. 
Right of collector to prefer his own creditor. 


De Clerq v. Hager, 12 Nebr., 185. 
State v. Keith County, 16 Nebr., 508. 

The former of these cases holds that bridges upon the line 
of a highway within the county are not works of internal im- 
provement according to the constitutional meaning. Opinion by 
Lake, J. The latter case says the former ruling was a dictum, 
and holds that such bridges are works of internal improvement. 
MAXWELL, J. 


Farmers & Merchants’ Bank v. Anthony, 39 Nebr., 343. 
Forrester v. Kearney Nat. Bank, 49 Nebr., 655. 
Chattel mortgage. Registration. Attachment. 


Frey v. Curtis, 52 Nebr., 406. 
Holt v. Schneider, 57 Nebr., 523, 524, 531, 532. 
Ostensible authority to act as an agent. 


Garber v. Palmer, 47 Nebr., 699. 
Reid v. Panska, 56 Nebr., 195, 196, 200. 
See Ahiman v. Meyer, supra. 


German Ins. Co. v. Heiduk, 30 Nebr., 288. 


Eagle Fire Ins. Co. v. Globe Loan & Trust Co., 
44 Nebr., 380. 


Insurance. Company charged with knowledge of agent. 


Goodwin v. Cunningham, 54 Nebr., 11. 
Gillilan v. McDowall, December 12, 1902. 


Foreclosure of tax lien. Redemption. Independent, titte. 
Assignment of mortgage. Record. Foreclosure of prior lien. 
Bar. 


Green v. Barker, 47 Nebr., 934. 
Stenberg v. State, 50 Nebr., 127. 
Conveyance of public land. Collateral attack. 


Greene v. Greene, 42 Nebr., 634. 
Buckingham v. Roar, 45 Nebr., 244. 
Admission of incompetent testimony in equity trial. 
Gregory Vv. etieTe® 7 Nebr., 414. 
Morrison v. Boggs, 44 Nebr., 248. 
Evidence in collateral actions. 


Hale v. Sanborn, 16 Nebr., 1. See Livesey v. Omaha Hotel Co., infra. 
3* 


I xviii CASES OVERRULED, ETC. 


Hards v. Platte Valley Improvement Co. See Livesey v. Omaha Hotel 
Co., infra. 


Haynes v. Aultman, 36 Nebr., 257. 
Wood v. Roeder, 45 Nebr., 311. 
Change of domicile. Service of summons. 


Heidiman-Benoist Saddlery Co. v. Schott, 59 Nebr., 20. 
Engel v. Dado, November 19, 1902. 
Possession of chattels by defendant in replevin. 


Higginbottom v. Benson, 24 Nebr., ‘461. 
White v. Atlas Lumber Co., 49 Nebr., 82, 86. 


Foreclosure of mortgage. Improvements by mortgagee. Rent. 


Holt County v. Scott, 53 Nebr., 176. 
Fire Ass’n v. Ruby, 58 Nebr., 730, 732. 


Official bond. Non-approval. Estoppel. 


Horn v. Queen, 5 Nebr., 472. 
Einspahr v. Smith, 46 Nebr., 138, 


Injunction. Final order. Appeal. 


Jameson v. State, 25 Nebr., 185. 
Bartell v. State, 40 Nebr., 232. 

Reporter’s notes as evidence in a prosecution for felony. The 
effect of these two cases is that a portion of the evidence can 
not be read to the jury from the reporter’s notes, except by 
agreement and in presence of counsel. . 

Johnson v. Powers, 21 Nebr., 292. 
dee v. Strunk, 35 Nebr., 307. 
Order appointing @ receiver without notice; void or voidable? 


Kiene v Shoeffing, 33 Nebr., 21. 
Kansas & W. N. R. Co. v. Conlee, 43 Nebr., 121, 


Statute of frauds. 


livesey v. Omaha Hotel Co., 5 Nebr., 50. 
Lincoln Shoe Mfg. Co. v. Sheldon, 44 Nebr., 279. 


Suit against subscriber of stock to a corporation. 


Lydick y. State, 61 Nebr., 309. 
Close v. Swanson, 64 Nebr., 389. 
Highway. Order of county board. Easement. Dedication. 
User. 


MeLaughlin v. Sandusky, 17 Nebr., 110. 
Tukey v. City of Omaha, 54 Nebr., 370, 378. 
Municipal corporation. Incurring debt. Taxpayer. Land- 
owner. Opening street. 


CASES OVERRULED, ETC. lxix 


Mathews v. Jones, 47 Nebr., 616. 
Peterborough Savings Bank v. Pierce, 54 Nebr. 
712, 718, 720, 722. 
Assumption of mortgage. 


Mead v. State, 25 Nebr., 444. 
Davis v. State, 54 Nebr., 177, 180. 
See Barnes ¢. State, supra. 


Meehan v. First Nat. Bank, 44 Nebr., 213. 


Maxwell v. Home Fire Ins. Co. of Omaha, 57 
Nebr., 207, 210. 
Foreclosure. 


Metz v. State Bank, 7 Nebr., 165. 
Hamilton v. Whitney, 19 Nebr., 303. 
Judgment lien. Index. Notice. 


Metz v. State, 46 Nebr., 547. 
Davis v. State, 51 Nebr., 301, 303, 325. 


Use of the expression “incriminating circumstances” in an in- 
struction. 


Metz v. State, 46 Nebr., 547. 
Ferguson v. State, 52 Nebr., 432, 434, 436. 
Instructions. Burglary. 


rY 
Miller v. Meeker, 54 Nebr., 452. 
Seiver v. Union P. R. Co., March 4, 1903. 


Service on sham defendant for the purpose of bringing pon- 
resident defendant within jurisdiction of court. 


Minneapolis Harvester Works v. Hedges, 11 Nebr., 46. 
Moise v. Powell, 40 Nebr., 671. 
Appeal. Personal jurisdiction. Privilege. Waiver. 


Morrissey v. Chicago, B. & Q. R. Co., 38 Nebr., 406. 
Fremont, E. & M. V. R. Co. v. Harlin, 60 Nebr., 
698, 713. 
Railroad embankment. Negligence. 


Morrissey v. Chicago, B. & Q. R. Co., 38 Nebr., 406. 
Town v. Chicago, B. & Q. R. Co., 50 Nebr., 768, 


W74, 
Surface water. 


Myers v. McGavock, 39 Nebr., 843. 
’ Bachelor v. Korb, 58 Nebr., 122. 


Approval of a guardian’s bond for the sale of the real estate 
of his ward. 


Ixx CASES OVERRULED, ETC. 


National Cordage Co. v. Sims, 44 Nebr., 148. 
Yoder v. Haworth, 57 Nebr.. 150, 153 
Contract of agency. Contract of sale. 


National Masonic Accident Ass’n v. Burr, 44 Nebr., 856. 


Johnston v. Phelps County Farmers’ Mutual Ins. 
Co., 63 Nebr., 21. 


Insurance. Waiver of forfeiture. 
Distinguished in Farmers’ Mutual Ins. Co. v. Kinney, 64 Nebr., 
808. 


Niland v Kalish, 37 Nebr., 47. See Greene v. Greene, supra. 


Olander v. Tighe, 43 Nebr., 344. 
Corey v. Plummer, 48 Nebr., 481, 484. 
See Courtnay v. Parker, supra. 


Osborne v. Plano Mfg. Co., 51 Nebr., 502. 
Yoder v. Haworth, 57 Nebr., 150 
See National Cordage Co. v. Sims, supra. 


Parmer v. Keith, 16 Nebr., 91. 
Dreyfus v. Aul, 29 Nebr., 191. 
Malicious attachment. 


Payne v. Jones, 33 Nebr., 260. 
Hanseom v. Lantry, 48 Nebr., 665, 666. 
Bill of exceptions. Allowance. Continuing duty. 


Porter v. Ourada, 51 Nebr., 510. 
Holt v. Schneider, 57 Nebr., 523, 531, 532. 
See Whipple v. Fowler, infra. 


Pottinger v. Garrison, 3 Nebr., 221. 
Farrar v. Triplett, 7 Nebr., 237. 
Demurrer to answer. Pleading over. Waiver. 


how v. Meyers, 27 Nebr., 749. 
Drexel v. Pusey, 57 Nebr., 30. 


Principal and surety. Payment of judgment by surety and 
subsequent assigninent. 


_ Ragoss v. Cuming County, 36 Nebr., 375. 
Bush v. Johnson County, 48 Nebr., 1, 2, 15. 


Final order before board of county commissioners. Collateral 
attack. 


Need v. Reed,* 4 Nev., 396. 
Walton v. Walton, 57 Nebr., 102. 
Divorce on the ground of cruelty. 


*This is the only foreign ease in the list.—W. F. B. 


CASES OVERRULED, ETC. xxi 


Sexson v. Kelley, 3 Nebr., 104, 
Thomas v. Hinkley, 19 Nebr., 324. 
Liquor dealer’s bond. Obligee. Condition. Liability. 


Skinner v. Skinner, 38 Nebr., 756. See Greene v. Greene, supra. 


Spaulding v. Johnson, 48 Nebr., 830. 
Forrester v, Kearney Nat. Bank, 49 Nebr., 655. 
Chattel mortgage. Registration. Attachment. 


Spencer v. Thistle, 13 Nebr., 227. 
Cockle Separator Mfg. Co. v. Clark, 23 Nebr., 702. 
Vacating decree. Final order. 


Springfield Fire & Marine Ins. Co. v. Winn, 27 Nebr., 649. 
; Home Ins. Co. v. Winn., 42 Nebr., 331. 
Insurance. Fraud. Perjury. 


State v. Burlington & M. R. R. Co., 60 Nebr., 741. 
: State y. Eskew, 64 Nebr., 600, 601, 602. 
Constitutional law, section 26, article 5, state officers. 


State v. Cochran, 28 Nebr., 798. See Gregory v. Cameron, supra. 


State v. Dimond, 44 Nebr., 154. . 
Sage v. City of Plattsmouth, 48 Nebr., 558, 561. 


Municipal corporation. Quo warranto. Injunction. Extension 
of boundaries. Collection of taxes. 


State v. Fremont, E. & M. V. R. Co., 60 Nebr., 749. 
State v. Eskew, 64 Nebr., 600, 601, 602. 
Constitutional law, section 26, article 5. 


State v. Graham, 21 Nebr., 329. 
State v. Clark, 39 Nebr., 899. 


School land. Contract of purchase. Default in payment of 
interest. 


State v. Hill, 38 Nebr., 698. 
State v. Hill, 47 Nebr., 456, 460, 480, 509, 526. 
Liability of treasurers. Certificate of deposit. 


State v. Poynter, 59 Nebr., 417. 
State v. Eskew, 64 Nebr., 600, 601, 602. 
Constitutional law, section 26, article 5, state officers, 


xxii CASES OVERRULED, ETC. 


State v. Robinson, 20 Nebr., 96. 
In re Groff, 21 Nebr., 647. 
Constitution. Statute. 


State v. Uridil, 37 Nebr., 371. 
City of Wahoo vy. Dickinson, 23 Nebr., 426. 
Village of Hartington v. Luge, 33 Nebr., 623. 
City of Wahoo v. Tharp, 45 Nebr., 563. 


‘he distinction between these cases is drawn in Sage v. City 
of Plattsmouth, 48 Nebr., 558, at page 561. 

Proceedings in nature of quo warranto to test the legality of 
an. incorporation. 


Stewart v. Carter, 4 Nebr., 564. 
Arnold v. Baker, 6 Nebr., 134. 


An appeal lies from the district to the supreme court from 
an order sustaining a demurrer to a petition in equity, but not 
where the demurrer is for misjoinder of causes of action. 


Stewart v. Rosengren, November 19, 1902. ’ 
Seiver v. Union P. R. Co., March 4, 1903. 
See Miller v. Meeker, supra. : 


Stump v. Richardson County Bank, 24 Nebr., 522. 
Chapman v. Garber, 46 Neb., 16, 20. 
Negotiable instrument. Surety. Payment. Contribution. 


Tootle v. First Nat. Bank of Chadron, 34 Nebr., 863. 
State Bank of Lushton v. Kelley, 49 Nebr., 242. 
Chattel mortgage. Prior equities. Constructive notice. 


Treat v. Price, 47 Nebr., 875. 
Beckman v. Birchard, 48 Nebr., 805. 
Accord and satisfaction. Acceptance. Estoppel. 


Village of Hartington v. Luge, 33 Nebr., 623. 
State v. Dimond, 44 Nebr., 154. 
See State v. Uridil, supra. 


Western Union Telegraph Co. v. Fremont, 39 Nebr., 692. 


Western Union ‘Telegraph Co. v. Village of 
Wakefield, June 3, 1903. 


Occupation tax on telegraph company. 


West v. Van Pelt, 34 Nebr., 63. 
Mayer v. Ver Bryck, 46 Nebr., 221. 
Special contract. Recovery. Quantum meruit. 


Whipple v. Fowler 41 Nebr., 675. 


Snell v. Margritz, 64 Nebr., 613. 
Payment of mortgage. 


CASES OVERRULED, ETC. Ixxiii' 


White v. Blum, 4 Nebr., 555. 
Pickering v. Hastings, 56 Scie 201. 
Liability of stockholders. 


Wilson v. City of Auburn, 27 Nebr., 425. 
Ives v. Irey, 51 Nebr., 136, 141, 142. 
Taxes. Special assessments. 


Yeazel v. White, 40 Nebr., 432. 
Philadelphia Mortgage & Trust Co. v. Goos, 
47 Nebr., 804, 811. 
See Chadron Banking Co. v. Mahoney, supra. 


Young v. Cooper, 12 Nebr., 610. 
Geneva Nat. Bank v. Bailor, 48 Nebr., 866, 869. 
Attachment. False representation of a material fact. 


OVERRULED IN TOTO. 
Allis v. Newman, 29 Nebr., 207. 
Stull v. Cass County, 51 Nebr., 760. 
Bill of exceptions. Mistake. Loss. Failure. to file in time. 


Anselme v. American Savings & Loan Ass’n, 63 Nebr., 525. 


Anselme v. American Savings & Loan Ass’n, De- 
-cember 17, 1902. 


Building and loan associations. Usury. 


ry 


Arlington State Bank v. Paulsen, 57 Nebr., 717. 
Arlington State Bank v. Paulsen, 59 Nebr., 94. 
Review of questions not litigated below. 


Banghart v. Lamb, 34 Nebr., 535. 
Selby v. McQuillan, 45 Nebr., 512. 
Judgment against sureties on appeal bond. 
. 


3arker v. Wheeler, 60 Nebr., 470. 
Barker v. Wheeler, 62 Nebr., 150. 
General denial. Proof of payment. 


Bartlett v. Bartlett, 13 Nebr., 456. 
Bartlett v. Bartlett, 15 Nebr., 593. 
Husband and wife. Equitable title to real property. 


Bellinger v. White, 5 Nebr., 399. 
Graff v. Ackerman, 38 Nebr., 720. 


See Edgington v. Cook, infra. 


Ixxiv CASES OVERRULED, ETC. 


Bennet v. Fooks, 1 Nebr., 465. 

Galway v. Malchow, 7 Nebr., 285. 
Mansfield v. Gregory, 8 Nebr., 432. 
Harral v. Gray, 10 Nebr., 186. 
Mansfield v. Gregory, 11 Nebr., 297. 
Hubbart v. Walker, 19 Nebr., 94. 

away v. Malchow reaffirmed in Sheasley v. Keens, 48 Nebr., 

57, 59. 

Purchaser at sheriff’s sale. Prior lien. 


Bonns v. Carter, 20 Nebr., 566, 22 Nebr., 495. 
Jones v. Loree, 37 Nebr., 816. 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863, 866, 


Last two cases reaffirmed in Grand Island Banking Co. v. Cos- 
tello, 45 Nebr., 119, 140, and Goldsmith v. Erickson, 48 Nebr., 48. 

No presumption of fraud because the property transferred was 
all the vendor owned. 


Bressler v. Wayne County, 25 Nebr., 468. 
Wayne County v. Bressler, 32 Nebr., 818. 
Taxation of ...tional bank stock. Deduction of debts. 


Kurlington & M. R. R. Co. v. Shoemaker, 18 Nebr., 369. 
Chicago, B. & Q. R. Co. v. Cox, 51 Nebr., 479. 
Railroad company’s liability for damages where line is not 
fenced. 


> 


Cass County v. Chicago, B. & Q. RB. Co., 25 Nebr., 348, 
Chicago, B. & Q. R. Co. v. Richardson County, 61 
Nebr., 519. 


Railroad bridge across navigable river assessable by state board. 


Cedar County v. Jenal, 14 Nebr., 254. 
State v. Hill, 47 Nebr., 456. 
Bush v. Johnson County, 48 Nebr., 1. 
In re State Treasurer’s Settlement, 51 Nebr., 116, 
Bartley v. State, 53 Nebr., 310, 337. 
But see dictum in Thomssen v. Hal! County, 63 Nebr., 777, 783. 


Payment by county treasurer to his successor without manual 
delivery of legal tender, viz., with deposits in a bank. 


City of Seward v. Klenk, 27 Nebr., 615. See Scott v. Waldeck, injra. 


Coy v. Jones, 30 Nebr., 798. 


Globe Publishing Co. v. State Bank of Nebraska, 
41 Nebr., 175, 176, 


Deere v. Losey, 48 Nebr., 622. 
Sager v. Summers, 49 Nebr., 459. 
Voluntary assignment. 


CASES OVERRULED, ETC. Ixxy 
Edgington vy. Cook, 32 Nebr., 551. 
: Graff v. Ackerman, 38 Nebr., 720. 
Taxation of land purchased from the government before issu- 
ance of patent. : 


Virst Nat. Bank of Hastings v. McAlister, 33 Nebr., 646. 


Capital Nat. Bank of Lincoln v. American Ex- 
change Nat. Bank of Chicago, 51 Nebr., 707. 


Negotiable paper. Legal holiday. Presentment and protest. 
Common law not abrogated by statute. 


First Nat. Bank of South Bend v. Gandy, 11 Nebr., 421, 433. 
MeIntosh v. Johnson, 51 Nebr.. 33, 34. 
Public funds. Garnishment. 


Fisher, Ex parte, 6 Nebr., 309. 

This court will not inquire into the constitutionality of the law. 
under which the defendant was committed, in a habeas-corpus 
proceeding. ‘ 

vs Sovereign v. State, 7 Nebr., 409. 
Ex parte Thomason, 16 Nebr., 238. 

The court did inquire into the constitutionality of the law under 
which the defendant was committed in a proceeding in habeas 
corpus. 

Strange and unaccountable as it may seem, there is no allusion 
to the Fisher Case in either Sovereign v. State or Ex parte Thomason. 


Godman v. Converse, 38 Nebr., 657. 
Godman v. Converse, 43 Nebr., 463. 


Administration of estates. Allowance to widow. Acceptance of 
conditional will. 


Horn v. Miller, 20 Nebr., 98. 
Biekel v. Dutcher, 35 Nebr., 761. 
Latter case reaffirmed in Continental Building & Loan Ass’n v. 
Mills, 44 Nebr., 136, 142. 
Taking appeal. Limitation of time. 


Howell v. Roberts, 29 Nebr., 483. 


Globe Publishing Co. v. State Bank of Nebr., 
41 Nebr., 175, 176. 


Liability of stockholder in corporation. 


Landauer v. Mack, 39 Nebr., 8. 
Landauer v, Mack, 43 Nebr., 430. 
Attachment. Levy on mortgaged chattels. Burden of proof. 


McDonald v. Bowman, 35 Nebr., 93. ; 
McDonald v. Bowman, 40 Nebr., 269. 
Chattel mortgage. Attachment. Replevin by mortgagee. 


“Ixxvi CASES OVERRULED, ETC. 


Mathis v. Pitman, 32 Nebr., 191. 
Wallace v. Sheldon, 56 Nebr., 55, 59. 


Taxing of costs and attorneys’ fees against the estate, in a 
will contest. : 


Merrill v. Wright, 41 Nebr., 351. 

Neither a levy nor assessment of taxes, will be presumed from 
the mere introduction in evidence of a treasurer’s tax receipt 
or certificate of sale. 

Darr v. Wisner, 63 Nebr., 305. 

In the foreclosure of a tax lien, the certificate of sale is evi- 

dence, prima facie. 


Morgan v. State, 48 Nebr., 798. 
State v. Cornell, 50 Nebr., 526. 


Compensation of stenographer. 


Nebraska Telephone Co. v. Cornell, 58 Nebr., 823. 
Pacific Express Co. v. Cornell, 59 Nebr., 364. 


Construction of petition in injunction. 


Nebraska Telephone Co. v. Jones, 59 Nebr., 510. 
Nebraska Telephone Co. v. Jones, 60 Nebr., 396. 


Contributory negligence. Directing verdict. 


Nickolls v. Barnes, 32 Nebr., 195. 
Nickolls v. Barnes, 39 Nebr., 103. 


Landlord and tenant. Possession by tenant under written lease 
unilaterally executed, tantamount to occupying under oral lease. 


Omaha & R. VY. BR. Co. v. Clark, 35 Nebr., 867. 
Omaha & R. V. R. Co. v. Clarke, 39 Nebr., 65. 


Question of fact. 


Phillips v. Bishop, 31 Nebr., 853. 
Phillips v. Bishop, 35 Nebr., 487. 
The latter case overruled the former, on a question of fact and 
not of law. 


Pickens v. Plattsmouth Land Co., 31 Nebr., 585. 
Pickens v. Plattsmouth Investment Co., 37 Nebr., 
272. 


Mechanie’s lien. Question of fact. 


Rice v. Gibbs, 33 Nebr., 460. 
Rice v. Gibbs, 40 Nebr., 264, 265. 


Assignability of a contract of option for a sale of real estate. 


Rittenhouse v. Bigelow, 38 Nebr., 543. 
Rittenhouse v. Bigelow, 38 Nebr., 547. 
Cities of the first class. Equalization of taxes by township. 


CASES OVERRULED, ETC. xxvii 


St. Joseph & D. R. Co. v. Baldwin, 7 Nebr., 247. 
Railroad Co. v. Baldwin, 103 U. S., 426. 


Government grant of land to railroad company. 
The latter case overruled the former on a question of fact and 
not of law. 


Sandwich Mfg. Co. v. Feary, 34 Nebr., 411. 
Sandwich Mfg. Co. v. Feary, 40 Nebr., 226. 
Harvesting machine. Sale. Contract. Warranty. 


Scott v. Overall, 50 Nebr., 144. 
Williams v.: Miles, 62 Nebr., 566. 


Construction of statute relative to settling bill of exceptions. 
The latter case reaffirms Morehead v. Adams.* 


Scott v. Waldeck, 11 Nebr., 525. 
Jones v. Wolfe, 42 Nebr., 272. 
City Nat. Bank of Hastings v. Thomas, 46 Nebr., 
861. : 
State v. Ambrose, 47 Nebr., 235, 241. 
Use of quashed bill of exceptions. 


Shawang v. Love, 15 Nebr., 142. 
Hurlburt v. Palmer, 39 Nebr., 158, 159. 


Latter case reaffirmed in Mayer v. Nelson, 54 Nebr., 434. 
_ Waiver of defects in process by appeal or error. 


Shellenberger v. Ransom, 31 Nebr., 61. 
Shellenberger v. Ransom, 41 Nebr., 631. 
Descent in case of murder of ancestor by heir. 


Shellenberger v. Ransom, 41 Nebr., 631. 
Veeder v. McKinley-Lanning Loan Co., 61 Nebr., 
892, 912. : 
Descent of real estate. 


Smith v. Boyer, 29 Nebr., 76. 
Smith v. Boyer, 35 Nebr., 46. 

The latter case overruled the former by ‘the established rule 
that where evidence is fairly conflicting the finding or verdict of 
the nisi-prius court will not be disturbed, the court applying this 
rule to an order discharging an attachment. 


Sonnenschein v. Bartels, 37 Nebr., 592. 
: Sonnenschein v. Bartels, 41 Nebr., 703. 
Fraudulent conveyance. 


*Morehead v. Adams, 18 Nebr., 569, will be found in the list of 
eases partially (not expressly) overruled.—_W. F. B. 


lxxviii CASES OVERRULED, ETC. 


Stanwood v. City of Omaha, 38 Nebr., 552. 
Stanwood v. City of Omaha, 42 Nebr., 303. 
Rule as to conflicting evidence applied. 


State v. Keim, 8 Nebr., 63. 


Farmers & Merchants’ Banking Co. v. City of 
Red Cloud, 62 Nebr., 442. 


Garnisheeing public money. 


State v. Missouri P. R. Co., 29 Nebr., 550. 


Missouri P. R. Co. v. Nebraska, 164 U. S., 403, 
17 Sup. Ct. Rep., 130, 41 L. Ed., 489. 


Lattc: case reaffirmed in Chicago, B. & Q. R. Co. v. State, 50 
Nebr., 399. 

Grain elevator case. The taking by a state of the private prop- 
erty of a person or a corporation without the owner’s consent for 
the use of another. 


State v. Roper, 46 Nebr., 724. 
State v. Roper, 47 Nebr., 417. 
Relocation of county seat. 


State v. Seavey, 22 Nebr., 454. 
State v. Moores, 55 Nebr., 480. 
Municipal corporation. Local self-government. 


Stewart-Chute Lumber Co. v. Missouri P. R. Co., 28 Nebr., 39. 


Stewart-Chute Lumber Co. v. Missouri P. R. Co., 
33 Nebr., 29. 


Railroad. Mechanic’s lien. Material-man. 


Svanson v. City of Omaha, 38 Nebr., 550. 
Svanson v. City of Omaha, 42 Nebr., 303. 
Sufficiency of evidence. 


Thomas v. Edgerton, 36 Nebr.,. 254. 
Thomas v. Edgerton, 40 Nebr., 25, 26. ' 
Liability of officer for sufficiency of sureties on replevin bond. 


United States Nat. Bank of Omaha v. Geer, 53 Nebr., 67. 


United States Nat. Bank of Omaha v. Geer, 55 
Nebr., 462. 


Commercial paper. Restrictive indorsement. 


CASES OVERRULED, ETC. lxxix 


TO BE COMPARED. 


Atchison & N. R. Co. v. Baty, 6 Nebr., 37. 
Graham v. Kibble, 9 Nebr., 182. 
Clearwater Bank v. Kurkonski, 45 Nebr., 1. 
Hier v. Hutchings, 58 Nebr., 334. 
Everson v. State, October 22, 1902. 

The first case held a part of a statute which gave double value 
in damages for the accidental destruction of live stock on a 
railroad track void. 

The second case held the fifty-dollar penalty for illegal fees 
constitutional. 

The third case held the statutory penalty of $50, for failing 
to enter satisfaction of chattel mortgage, was not in conflict 
with the constitution, citing the second case. 

The fourth case held the five-hundred-dollar penalty for re- 
commitment after a release by a writ of habeas corpus could 
be recovered, citing the third case. The constitutionality of the 
statute was ‘assumed. 

The fifth holds the statutory fine—in double ‘the amount of 
the thing—for the use of the injured party in a prosecution for 
embezzlement is not in conflict with the constitution, citing with 
approval the second, third and fourth cases. 

The first of these cases has been made the basis for the doc- 
trine that punitive damages are not recoverable in this state. 
Boldt v. Budwig, 19 Nebr., 739; Rosewater v. Hoffman, 24 Nebr., 222, 
and other cases too numerous for citation. But is this construc- 
tion warrantable in view of the language of the opinion, 6 Nebr., 
p. 45? 


Becker v. Anderson, 11 Nebr., 493, 496. 
Marsh v. Burley, 13 Nebr:, 261, 264. 
Housel v. Cremer, 13 Nebr., 298. 
Lancaster County Bank v. Gillilan, 49 Nebr., 165, 
180. 

In the first of the foregoing cases, it was stated—dictum—that 
the filing and recording of a chattel mortgage was equivalent to 
a change of possession of the property. In the second case, tlre 
writer of the former opinion retracts the statement. In the first 
case, it was held that, where a chattel mortgage was void as to 
creditors, the mortgaged property was assets in the hands of 
the executor of the mortgagor. The third and fourth cases ap- 
pear to be in almost direct confiict with this doctrine, and in the 
fourth case the opinion in the first, as to this point, is analytically 
criticised. 


Berkley v. Lamb, 8 Nebr., 392. 
Schribar v. Platt, 19 Nebr., 625. 
Best v. Zutavern, 53 Nebr., 619. 


Execution. Homestead. Confirmation of sale. 
The last decision says that the second overruled the first. 


Bradshaw v. City of Omaha, 1 Nebr., 16. 
. Turner y. Althaus, 6 Nebr., 54, 77. 
Taxation of vacant and farm lands within city limits. 


1xxx CASES OVERRULED, ETC. 


Bryant v. Estabrook, 16 Nebr., 217. 

Schoenheit v. Nelson, 16 Nebr., 235, 238. 

Holmes v. Andrews, 16 Nebr., 296. 

Otoe County v. Brown, 16 Nebr., 394, 397. 

McClure v. Warner, 16 Nebr., 447. 
D’Gette v. Sheldon, 27 Nebr., 829. 
Alexander v. Wilcox, 30 Nebr., 793. 
Warren v. Demary, 33 Nebr., 327. 
Fuller v. Colfax County, 33 Nebr., 716. 
Black v. Leonard, 33 Nebr., 745. 
Alexander v. Thacker, 43 Nebr., 494, 497. 


Foreclosure of tax lien. When does the five-year limit begin 
to run? 

In the opinion in the last case cited Norvat, C. J., makes an 
exhaustive review of the decisions on this point. 


Commercial Nat. Bank v. Nebraska State Bank, 43 Nebr., 292. 
Lancaster County Bank v. Gillilan, 49 Nebr., 165, 
178. 
Assignment for benefit of creditors. Title of assignee. 
The o:‘nion in the latter case, by Irvine, C., contains an 
exhaustive summary. ‘The decisions which he cites are cited 
elsewhere in this table. 


Dawson v. Merrille, 2 Nebr., 119. 
Simmons v. Yurann, 11 Nebr., 516, 
Carkins v. Anderson, 21 Nebr., 364, 368. 
Carkins v. Anderson, 135 U. S., 483. 
Public lands. Improvements. 
Entry of jand under United States laws. Agreement by entry- 
man to convey after he shall have acquired title. Public policy. 
The third case in the foregoing series states that the second 
overrules the first. But the fourth case in such series reverses 
the third. 


Filley v. Duncan, 1 Nebr., 134. 
Colt v. Du Bois, 7 Nebr., 391, 394. 

In the opinion in the former case CRrounsE, J., says that the lien 
of a judgment does not attach to lands acquired after its ren- 
dition, so as to affect bona-fide purchasers, until levy of execu- 
tion. In the latter opinion, GanrT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule. 


German Nat. Bank v. First Nat. Bank, 55 Nebr., 86. 
An insolvent corporation, merely because it is a corporation, is 
not prohibited from preferring particular creditors. 
Nationa] Wall Paper Co. v. Columbia Nat. Bank, 
63 Nebr., 234. 
An insolvent corporation can not make a preference of a debt 
due from it on which the officers and directors are bound as 
sureties. 
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Grimes v. Farrington, 19 Nebr., 44. 
Bonns v. Carter, 20 Nebr., 566. 
Hershiser v. Higman, 31 Nebr., 531. 
Hamilton v. Isaacs, 34 Nebr., 709, 713, 714, 716. 
Jones v. Loree, 37 Nebr., 816. 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863. 
Assignment for the benefit of creditors. 
The sixth opinion in the foregoing series contains a learned 
discussion by Irvingz, C. 


Hagenbuck v. Reed, 3 Nebr., 17. 


Washington County v. Fletcher, 12 Nebr., 356, 
359. 
Graff v. Ackerman, 38 Nebr., 720, 724. 


Taxation of school lands where the state has not parted with 
the title. . 


Handy v. Brong, 4 Nebr., 60, 64. 
Buckmaster v. McElroy, 20 Nebr., 557, 564. 
In the former opinion Gantt, J., appears to lay down the rule 
that statutes in derogation of the common law are to be strictly 
construed. In the latter, Coss, J., lays down the opposite rule. 
The first section of the Code of Civil] Procedure would appear to 
settle the question as to that Code. 


Harmon v. City of Omaha, 53 Nebr., 164, 170. 


Language seems to imply that laches may bar a proceeding by 
injunction to prevent the collection of a void tax. 


Casey v. Burt County, 59 Nebr., 624. 


Mere delay of party in proceeding against a void tax, wil] not 
constitute laches. 


Hill v. Palmer, 32 Nebr., 632. 
Reynolds v. Fisher, 43 Nebr., 172, 173. 


Farmers’ Loan & Trust Co. v. Memminger, 48 
Nebr., 17. ' 


Lien upon personal property for taxes. 


Hoover v. Engles, 63 Nebr., 688. 
Personal taxes can be collected in an action for debt. 
Rosenbloom v. State, 64 Nebr., 342. 


A tax is not a debt as the word is used in the constitution, 
and, consequently, the provision of section 154 of the general 
revenue law authorizing fine and imprisonment as a means of 
enforcing a license-tax does not trench upon the constitution. 


Howell v. Hathaway, 28 Nebr., 807. : 
Rust-Owen Lumber Co. v. Holt, 60 Nebr., 80. 


Mechanic’s lien for material furnished to husband for improve- 
ments upon wife’s property with her knowledge. 
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Insurance Co. of North America v. Buchler, 44 Nebr., 549. 


Hartford Fire Ins. Co. v. Corey, 53 Nebr., 209, 
213, following German Ins. Co. v. Eddy, 37 
Nebr., 461. 


Lancashire Ins. Co. v. Bush, 60 Nebr., 116. 


Farmers & Merchants’ Ins. Co. v. Dobney, 62 
Nebr., 213, 23 Sup. Ct. Rep., 565. 


From the latter decision Harlan, Brewer and Brown, JJ., dis- 
sented. 


Recovery of attorney fees in action on insurance policy. 


Johnson v. Jones, 2 Nebr., 126. 
Holliday v. Brown, 33 Nebr., 657, 34 Nebr., 232. 
Wilson v. Shipman, 34 Nebr., 573. 


Campbell Printing Press & Mfg. Co. v. Marder, 
50 Nebr., 283, 287. 


Impeachment of officer’s return. 


Lander v. Abrahamson, 34 Nebr., 553. 
Anthony v. Korbach, 64 Nebr., 509, 513. 

In the latter case, ALBERT, C., uses the following language in 
regard to the verification of a petition to vacate a judgment: 
“We have not overlouked Lander v. Abrahunson, 34 Nebr., 553, 
where, in the body of the opinion, it is held that the petition in 
an action of this kind; must be verified positively. No good rea- 
son is given for the rule announced, nor was the point directly 
involved in the case. It is entirely omitted from the syllabus. 
In our opinion, it does not state the correct rule of practice and 
should not be followed.” 


McCord v. Krause, 36 Nebr., 764. 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863. 


Attachment. Chattel mortgage. 


Merriam v. Goodlett, 36 Nebr., 384. 
Brown v. Ulrich, 48 Nebr., 409, 413. 


Specific performance. Default in payment. Essence of con- 
tract. Waiver. 

The writer of the opinion in the latter case says that the point 
in question was not necessary to a decision of the former; yet he 
makes a conditional overruling in Mec verba. 


Merriam v. Rauen, 23 Nebr., 217. 
Alexander v. Thacker, 43 Nebr., 494. 
Interest on tax-sale certificate. 


Minneapolis Harvester Works v. Hedges, 11 Nebr., 46, 48. 
O’Leary v. Iskey, 12 Nebr., 136, 137. 
Creighton v. Keith, 50 Nebr., 810, 814. 
Jenkins v. State, 60 Nebr., 205: 
Effect of appeal as to vacating judgment, 
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Moore v. Kepner, 7 Nebr., 291. 
General Statutes, 1873, p. 257. 
Selby v. McQuillan, 45 Nebr., 512, 513, 514. 
Appeal bond. Judgment against sureties. 


Morgan v. State. 
State v. McBride. 


Goble v. Simeral. 
See note at head of this digest of cases. 


Morse v. Engle, 28 Nebr., 534. 
Holliday v. Brown, 34 Nebr., 232, 234. 
Radzuweit v. Watkins, 53 Nebr., 412, 416. 
Service of summons in the alternative manner. 


Morse v. Steinrod, 29 Nebr., 108. 

Brown v. Work, 30 Nebr., 800. 

Thompson v. Richardson Drug Co., 33 Nebr., 714. 
Lininger v. Raymond, 12 Nebr., 19. 
Nelson v. Garey, 15 Nebr., 531. 
Bierbower v. Polk, 17 Nebr., 268. 
Grimes v. Farrington, 19 Nebr., 44, 48. 
Costello v. Chamberlain, 36 Nebr., 45. 
Kavanaugh v. Oberfelder, 37 Nebr., 647. 
Farwell v. Wright, 38 Nebr., 445. ' 
Sherwin v. Gaghagen, 39 Nebr., 238. 
Hewitt v. Commercial Banking Co., 40 Nebr., 820. 

Preferring a creditor. Fraudulent conveyance. 


Niland v. Kalish, 37 Nebr., 47. 
Lihs v. Lihs, 44 Nebr., 143. 


These two cases are not inconsistent, as a careful reading wil] 
disclose. : 
Husband and wife. Testimony. 


Parrish v. State, 18 Nebr., 45. 
: Horton v.. State, 63 Nebr., 34. 


The former case was reopened two years after affirmance. In 
the latter case the supreme court held that its jurisdiction closed 
with the term at which the judgment of affirmance was pro- 
nounced. 


Patrick v. Leach, 8 Nebr., 530, 538. 
Search v. Miller, 9 Nebr., 26, 27, 30. 
Kopplekom v. Huffman, 12 Nebr., 95. 
Altschuler v. Algaza, 16 Nebr., 631. 
Dunbar v. Briggs, 18 Nebr., 94, 97. 
Stevens v. Carson, 30 Nebr., 544, 550. 
Wylie v. Charlton, 43 Nebr., 840. 
Veeder v. McKinley-Lanning Loan & Trust Co., 
61 Nebr., 892. 
’ Doane v. Dunham, 64 Nebr., 135. 
Preponderance of evidence. 
In Search v. Miller MaxwELL, J., says: “The court also erred 
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in instructing the jury that a ‘clear prepdnderance of the evi- 
dence was required to impeach the consideration.’ In a civil 
action a preponderance of evidence is all that is required to 
sustain the claim of a party to the action.” 

In Doane v. Dunham Pounn, C., says: ‘Parol evidence to estab- 
lish a resulting trust, must be clear, unequivocal and convincing.” 


Pearson v. Kansas Mfg. Co., 14 Nebr., 211. 
Barry v. Wachosky, 57 Nebr., 534, 537. 

The former decision held in effect that where an action was 
commenced in one county against several defendants, and sum- 
mons was issued to another bailiwick, the court retained its juris- 
diction notwithstanding it developed that the defendant, whose 
presence gave the court jurisdiction, was improperly joined. The 
writer of the latter opinion says that the former opinion “is no 
longer ~egarded as sound, but has in effect long been overruled.” 


Peckinbaugh v. Quillin, 12 Nebr., 586. 
Burnham v. Doolittle, 14 Nebr., 214, 216. 
Attachment. Garnishment. Equity of redemption. 


Ray v. Mason, 6 Nebr., 101. 
Credit Foncier v, Rogers, 8 Nebr., 34. 
Aultman v. Howe, 10 Nebr,, 8. 
Oliver v. Sheeley, 11 Nebr., 521. 
Walker v. Lutz, 14 Nebr., 274. 
Sides v. Brendlinger, 14 Nebr., 491. 
Kyle v. Chase, 14 Nebr., 528. 
Republican V. R. Co. v. Boyse, 14 Nebr., 130, 132. 
Donavan v. Sherwin, 16 Nebr., 129, 130. 
Tessier v. Crowley, 16 Nebr., 369, 372. 


Preserving affidavits in bill of exceptions. The last case repu- 
diates what it claims was a dictum in the eighth opinion of this 
series. 


Searles v. Auerhoff, 28 Nebr., 668. 

Nothing appearing to the contrary, it will be presumed that 

judicial proceedings are conducted with reference to sun time. 
Iowa Loan & Trust Co. v. Estate of Devall, 63 
Nebr., 826, 827. 

“That decision [Searles v. Auerhoff) was rendered in 1890, before 
standard time was generally adopted in this state, and may, 
therefore, be said to have had as its basis the experienced course 
of human conduct. Since then, however, the former method of 
measuring time has fallen into disuse to such an extent that. the 
reason for the presumption has almost, if not entirely, ceased to 
exist.” 


Scott v. Waldeck, 11 Nebr., 525. 
Donovan v. Sherwin, 16 Nebr., 129, 130. 
City of Seward v. Kienk, 27 Nebr., 615, 30 Nebr., 775. 
Jones v. Wolfe, 42 Nebr., 272. 
City Nat. Bank of Hastings v. Thomas, 46 Nebr., 
861, 863. 
Use of bill of exceptions after the same has been quashed, 
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Seymour v. Street, 5 Nebr., 85. See White v. Blum. infra. 


‘Shelley v. Towle. See Haller v. Blaco, infra. 


State v. Moore, 37 Nebr., 13. 
Weis v. Ashley, 59 Nebr., 494. | 
The governor as part of the law-making power. 


State v. Priebnow, 16 Nebr., 131. 
Arnold v. State, 38 Nebr., 752. 


An obiter-dictum in the first opinion disapproved in the second. 
Plea in bar. Jury trial. 


State v. Sanford, 12 Nebr., 425. 
State v. Krumpus, 13 Nebr., 321. 
Mann v. Welton, 21 Nebr., 541. 
Hamilton v. Fleming, 26 Nebr., 240. 
State v. Wilson, 31 Nebr., 462, 464. 
Johnson v. Bartek, 56 Nebr., 422, 424. 
Attachment. Exempt property. 
The doctrine in Nebraska now is that the judgment of a court 
sustaining an attachment does not settle the status of the prop- 
erty attached as to its exemption. 


Walker v. Morse, 33 Nebr., 650. 
Moline v. Curtis, 38 Nebr., 520, 528. 
Motion to quash bill of exceptions, 


Wescott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr., 312, 317. 
The opinion in each of these cases was written by MAXWELL, J. 
The latter opinion, at the most, hardly more than modifies the 
former. In the latter case there is a vigorous dissenting opinion 
by Laxz, C. J. 


White v. Blum, 4 Nebr., 555, 558. 
Miller v. Hyers, 11 Nebr., 474. 
Stay. Waiver of error proceeding. 


Wilson v. Griess, May 21, 1903. 
: Gilbert v. Garber, June 18, 1903. 

The acknowledgment of a mortgage incumbering a family 
homestead by an officer interested in sustaining the conveyance. 
See Havemeyer v. Dahn, 45 Nebr., 536, and Horbach v. Tyrrell, 48 
Nebr., 514. 


Woods v. Shields, 1 Nebr., 453, 454. 
Kyger v. Ryley, 2 Nebr., 20, 27, 
Strict foreclosure. Effect of statute 
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Wright v. People, 4 Nebr., 407. 

The first sentence of the third paragraph of the syllabus lays 
down the doctrine of moral insanity sine cera. The latter sen- 
tence of the same paragraph lays down the right-and-wrong rule. 
These two sentences seem to be in direct and irreconcilable con- 
flict. It appears, from an examination of the original opinion on 
file, that the syllabus was not prepared by the court. 


NEGATIVED BY CONSTITUTION OF 1875. 


Burlington & M. R. R. Co. v. Lancaster County, 4 Nebr., 293. 
Land road tax valid under constitution of 1867. 
McCann v. Merriam, 11 Nebr., 241. 
Land road tax invalid under constitution of 1875. 


City of Tecumseh y. Phillips, 5 Nebr., 305. 
License money collected by towns and villages belongs to 
county. 
City of Hastings v. Thorne, 8 Nebr., 160. 
License money collected by a city or village belongs to such 
municipality. 


Jones v. Nebraska City, 1 Nebr., 176. 


A special act of the legislature, approved February 12, 1866, 
being “An Act to authorize the Town Council of Nebraska City 
to raise money to erect a Central or High School Building.” 
Revised Statutes of 1866, page 692. Clause 4, section 14, of such 
act gives the board of education power “to contract with and 
employ all the teachers in the several schools therein, and at 
their pleasure to remove them,” page 695. In Jones v. Nebraska 
City, supra, the court held the statute to be a part of the con- 
tract, and that the court had no power to inquire into the cause 
of removal. This law was repealed by section 15, article IIT. 
of the Constitution of 1875. Wallace v. School District, 50 Nebr., 
171, 174, 


NEGATIVED BY STATUTE. 


Armstrong v. Mayer, 60 Nebr., 423. 
Chapter 82, Laws of 1883, which attempted to amend section 
1030 of the Code by grafting into the original section the right 
of appeal, is inimical to section 11, article 3, of the Constitution. 
‘House Roll No. 8, introduced by Loomis, of 
Dodge (Session Laws 1901, p. 484, ch. 85), pro- 
vided for an appeal in forcible entry and de- 


tainer. Code of Civil Procedure, ch. 10, sec. 
1032¢a. 


Aultman, Miller & Co. v. Mallory, 5 Nebr., 173. 


A sale and delivery of goods on condition that the property is 
not to vest until the purchase-money is paid or secured, does not 
pass the title to the vendee until the condition is performed. 

The legislature of 1877 enacted (Session Laws, p. 170) “that 
no sale, contract or lease, wherein the transfer of title or owner- 
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ship of personal property is made to depend upon any condition, 
shall be valid against any purchaser .or judgment creditor of the 
verdee or lessee, in actual possession, obtained in pursuance of 
such sale, contract or lease, without notice, unless the same be 
in writing, signed by the vendee or lessee, and a copy thereof 
filed in the office of the clerk of the county within which such 
vendee or lessee resides,” etc. 

Campbell Printing Press & Mfg. Co. v. Dyer, 46 

Nebr., 830, 833, 835. 

The statute of 1877 was in effect a legislative command that the 
decision in the Altman Case should no longer be the law of this 
state so far as judgment and attaching creditors and purchasers 
without notice were concerned. 


Brome v. Cuming County, 31 Nebr., 362. 
Section 8, chapter 7, Compiled Statutes, amended 1895. Session 
Laws, chapter 7, section 18. 
Emplorment of counsel by county commissioners. 


Brotherton v. Brotherton, 14 Nebr., 186. 
Session Laws, 1883, p. 224, ch. 40. 
Nygren v. Nygren, 42 Nebr., 408, 411. 
yudemient for alimony as a lien on real estate. 


Brunswick v. McClay, 7 Nebr., 137. 
Session Laws, 1881, ch. 26, p. 201. 
Larabee v. Klosterman, 33 Nebr., 150, 156. 
Assignment of error in motion for new trial. 


Dundy v. Richardson County, 8 Nebr., 508. See South Platte Land | 
Co. v. Buffalo County, infra. 


Haller v. Blaco, 10 Nebr., 36. 
Howard v. Lamaster, 11 Nebr., 582. 
Thompson v. Merriam, 15 Nebr., 498. 
Shelley v. Towle, 16 Nebr., 194. 
General Statutes, 1873, p. 923, sec. 68. 
Larson v. Dickey, 39 Nebr., 463. 
Session Laws, 1879, p. 327, sec. 127. 
Form of tax deed. 


Hand v. Phillips, 18 Nebr., 593. 

This was an action to foreclose a mortgage containing a stipu- 
lation for an attorney’s fee. The mortgage was dated February 
18, 1879. On February 24, 1879, the governor approved the act 
repealing the act of February 18, 1873, providing for stipulated 
attorney’s fee. General Laws, 1873, p. 98. This repealing act took 
effect June 1, 1879. 

Dow v. Updike, 11 Nebr., 95. 
This was a suit on a note, providing for an attorney fee, dated 
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July 20, 1879, fifty days after the repealing act went into effect. 
The opinion is to the effect that in the absence of a statute no 
recovery of a stipulated attorney’s fee can be had. 

Under the old law it was held that attorney fees must be taxed 
as costs and kept separate from the judgment. Rich v. Stretch, 
4 Nebr., 186; Hendriz v. Rieman, 6 Nebr., 516; Heard v. Bank, 8 
Nebr., 10.* 


Hardy v. Miller, 11 Nebr., 395. See Hand v. Phillips, supra. 


Heard v. Dubuque County Bank, 8 Nebr., 10, 15. 
Session Laws, 1881, p. 212. 
: Larabee v. Klosterman, 33 Nebr., 150, 157. 
Assignment of error in motion for new trial. 


Howard v. Lamaster, 11 Nebr., 582. See Haller v. Blaco, supra. 


Hewerkle v. Gage County, 14 Nebr., 18. 
Session Laws, 1885, p. 395, ch. 106. 


Liability of county for defendant’s witness’s fees where he is 
indicted for a felony. 


Interstate Savings & Loan Ass’n v. Strine, 59 Nebr., 27. 

On appeal from district court to the supreme court, a finding 
of the trial court on substantially conflicting evidence will not 
be disturbed. : 

The foregoing is simply the doctrine laid down in numerous 
cases. 

The legislature of 1903 enacted the following with an emer- 
gency clause: “That in all appeals from the district court to 
the supreme court in suits in equity, whether now pending or 
hereafter to be brought to said court, wherein review of some 
or all of the findings of fact of the district court is asked by 
the appellant, it shall be the duty of the supreme court to retry 
the issue or issues of fact involved in the finding or findings 
of fact complained of upon the evidence preserved in the bill 
of exceptions, and upon trial de novo of such question or ques- 
tions of fact reach an independent conclusion as to what finding 
or findings are required under the pleadings and all the evidence, 
without reference to the conclusion reached in the district court 
or the fact that there may be some evidence in support thereof.” 
Senate File 108. Approved April 10, 1903. Session Laws, 1903, p. 
631. Quere: Is this a legislative mandamus? 


Johnson v. Hahn, 4 Nebr., 139. 
Session Laws, 1877, p. 48. 
Kittle v. Shervin, 11 Nebr., 65. 
County treasurer’s authority to sell real estate of taxpayer 
before exhausting personalty. 


a 

*A stipulation for an attorney fee in excess of the legal rate of 
interest is usurious. Toole v. Stephen, 4 Leigh [Va.], 581, cited in 
Dow ». Updike, supra. Under the old practice an attorney fee could 
only be recovered by action of the court. Kosa v. Doggett, 8 Nebr., 48. 
—W. F. B. 
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Kemerer v. State, 7 Nebr., 130. 
Session Laws, 1879, p. 366, sec. 40. 
: State v. Baushausen, 49 Nebr., 558. 
Power of county board to reconsider a claim. 


McCormick v. Keith, 8 Nebr., 140, 1483. See Heard v. Dubuque County, 
supra. 


Midland P. R, Co. v. McCartney, 1 Nebr., 398. See Brunswick v. Me- 
Clay, supra. 


South Platte Land Co. v. Buffalo County, 7 Nebr., 253. 
Section 70, chapter 77, Compiled Statutes, amended 1883. Ses- 
sion Laws, chapter 67. 
Suydam v. Merrick County, 19 Nebr., 155, 159. 
State v. Edwards, 26 Nebr., 701, 702. 
Equalization of assessment, 


State v. Brodboll, 28 Nebr., 254. 

Where portions of different school districts go to make up the 
territory included in a municipal corporation, license moneys 
collected for the schoo! fund in such municipal corporation, is to 
be distributed equally among such school districts. 

Session Laws, 1895, ch. 63. 

In cities and villages where corporate limits form, in whole or 
in part, more than one school district all money derived from 
fines, penalties and licenses shall be apportioned to these several 
districts in proportion to the number of persons of school age 
residing in each district. 


State v. White, 29 Nebr., 288. See State v. Brodboll, supra. 
Thompson v. Merriam. See Haller v. Blaco, supra. 


Woods v. Commissioners of Colfax County, 10 Nebr., 552. 
County not liable for negligence in not repairing bridge. 
Session Laws, 1889, ch. 7. 
County made liable by legislative enactment. 
Hollingsworth v. Saunders County, 86 Nebr., 141. 
County held liable except in case of contributory negligence on 
the part of the person injured. 


Ordinances, Statutes and Constitutional 
Provisions Cited and Construed. 


NEBRASKA. 
ORDINANCES. . 
City of Omaha. PAGE 
No, 4462. Garbage ..........ceee cee eee rere eee sovsecccees C12 


sec. 1. Removal of garbage without contract with city. 
712, 713, 714 
sec.11. Definition of “garbage’’.......scceecceesereeeeees T14 


SEsston Laws. 


1855. 
P. %5, sec. 180. Acknowledgment of illegitimate child; right of 
ANN OTUGAT CO josie: b 4/60 ais bra Fsye eis. ayebin 6 0b wie's FS: ssa Jesse 0 Siw Sr0 6 astro oe. 589 
1856. 
P. 125, sec. 6. Acknowledgment of illegitimate child; right of 
inheritance .....s.eeceeee Ce Tee Ty eb SN SRE ENED Re RS aT 589 
1860. 
P. 64, sec.2. Acknowledgment of illegitimate child; right of 
inheritance ........... peiere wari er Gk Dees ndordorss 6G Nor ecewdewewe es {DOD 
1887 
Pp. 470, ch. 47. Bureau of labor..... sielaiorpie.e eieleretg ere ....600, 601, 602, 604 
sec. 4. Labor commissioner; collection of statistics.. 604 
P. 540, ch. 60. Board of transportation .......0....0% coecseveveces G02 
1891. 
P, 272, ch. 33. Mutual insurance companies.............- Seas ... 810 
1893. 
P. 164, ch. 24, sec.9. Penalties for violation of ‘Maximum Freight 
Rate Law... cccccceseee caveccrecerer ee ere se eeseeee+ 680, 681 
1897. 
P. 208, ch. 28. Election of clerk of district court..... Shad aavied oes 500 


P, 247, ch. 39. Industrial statistics; collection by assessor....600, 601 
P. 377, ch. 94, see. 9. Adoption of children; right of inheritance... 656 


1899. 

P. 207, ch. 47. Bureau of insurance; taxation............0c cs eeeee 601 
1901. 

P. 412, ch. 53. Taxation of peddlers .............. Save Gee pare ase areata . 365 


(xei) 


. 


xcli ORDINANCES, ETC., CITED. 


REVISED STATUTES. 
1866. PAGE 
P. 496, sec. 580. Review of proceedings of inferior tribunals. ..660, 663 
P. 536, secs. 796-801. Adoption of children; decree of court....659, 660 
P. 536, sec. 79%. Terms of adoption; right of inheritance......... 661 
P. 537, sec. 800. Decree of adoption; effect ..........ccccccrecess+ 667 
GENERAL STATUTES. 
1873. 
241, ch. 13, sec. 53. Disbursement of funds by county treasurer.. 422 


P. 
P. 448, ch. 35. Internal improvements; bonds; payment.......... 421 
P. 649, ch. 57, sec. 797. Adoption of children; right of inheritance, 


649, 651 
CoMPILED STATUTES. 
1893. 
Ch. 12a, sec. 78. Cities, special taxes; sewer tax......233, 235, 236, 237 


sec. 85. Special taxes; equalization ............0++...-235, 236 

Ch. 39b, sec. 4. Industrial statistics; collection by labor commis- 

sioner ...... a's Wala oun Vie isles invoice aki eis eines ceeceee 604 
sec.5. (Cobbey’s Consolidated Statutes, sec. 2066.) In- 
dustrial statistics; collection by labor commis- 
SIONEL ..-ceceeeeee cw S Se REREY CHES Ce eey ees 600, 603, 604 
sec. 7. (Cobbey’s Consolidated Statutes, sec. 2068.) Post- 
ing of labor laws ...ceccseevcccesccccceccees + 2600, 603 
1897. 

Ch. 43. Insurance companies ......ce.see cocscccccccsecvcssccecss S10 
sec. 56. Powers and by-laws of insurance companies...... 811 
sec. 62. Insurance companies; assessments made at stated 

intervals ...ccecse cecccccscccceces coccccsncees B12 


1901. 
Ch. 12a, sec. 54. Metropolitan cities; protection of public health.. 714 
sec. 63. Equalization of assessments ....... eeeccesees O14, 519 


sec. 167. Appointment of fire and police commission. .694, 695 
Ch. 14, art. 1, sec. 46. Village trustees; general powers........... 369 
sec. 69, subdiv.8. Business licenses ......... seeseees 369 
subdiv.12. Enforcement of ordinances ...... Bue 
sec. 79. Passage of ordinances; titles...........++.. 369 
Ch. 16, sec. 97. Deposit of compensation money for railroad right 
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41. Bailee: Lien: AGREEMENT. “A lien does not atiach in favor of a 
bailee of goods if inconsistent with the terms of the agree- 
ment, express or implied, under which his possession was ob- 
tained.” Moline, Milburn € Stoddard Co. v. Wood Mowing & Rid ae 
Machine Co., 49 Nebr., 869. : 


2 : : Trwanr. Agreement to permit tenant under 
an expiring lease to leave his goods in statu quo for an agreed 
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sum of $10, payable monthly, with no right to retain goods to 
end of month, and no right to demand payment on removal re- 
served by the contract, creates no lien on the goods for unpaid 
storage. ‘ 


Error from the district court for Buffalo county. Tried 
below before SuLtivan, J. Reversed. 


William Gaslin, for plaintiff in error. 
E. C. and H. V. Calkins, contra. 


Hastines, C. 


In this action of replevin, at the close of the testimony, 
the court orally instructed for a verdict in favor of de- 
fendant: “That we find that at the commencement of this 
action the defendant had the right of possession of the 
goods described in the petition and special interest therein 
. and that the value of his special interest is the sum of $85 
and assess his damages for the detention at one cent.” 
Plaintiff in error filed a motion for a new trial, with ten 
assignments of error; the first six being to the point that 
the state of the evidence did not warrant the action of the 
-court; the seventh being for errors of law occurring at the 
trial; the eighth, that there was no finding as to the value 
of the property; the ninth, that there was no finding as to 
ownership; and tenth, that the verdict is not supported by 
the pleadings, as defendant merely denied generally. 
These assignments. are renewed in the petition in error, 
with the additional one that the court instructed orally for 
the verdict. It is not necessary to consider this, as no 
objection on that ground was taken in the lower court 
either at the time or in the motion for a new trial. It 
seems equally unnecessary to examine the complaints as 
to the form of the verdict. It has been repeatedly held 
that a defendant under a general denial may prove and 
recover for attachment liens upon the property replevied. 
Horkey v. Kendall, 53 Nebr., 522, 527; Mf errill v. Wedg- 
wood, 25 Nebr., 283. It is hard to see why a warehouse- 
inan’s lien, if it exists, should not be equally privileged to ; 
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be shown without pleading. It has also been expressly 
-held that a finding for defendant that only fixes his right 
of possession and the value of his interest is sufficient, if 
within the value of the property as shown by the evidence. 
Heffiey v. Hunger, 54 Nebr., 776. In this case we find no 
evidence of any value in the property, but it is alleged by 
plaintiff as being something over $100 at the commence 
went of the action, and plaintiff can hardly be heard to 
claim its value would not support a finding of an $85 in- 
terest in defendant. 

The question mainly argued by counsel is whether or 
not any warehouseman’s lien was in fact shown. Plaintiff 
claims that, no actual keeping of a public warehouse was 
shown, and that defendant’s evidence, so far as it went, 
tended merely to show a special contract for storage by 
the month, and no lien arose. Counsel for defendant seems 
to concede that, if there was any agreement inconsistent 
with a retention of possession on the part of defendant 
until payment, there can be no lien. The contention of 
plaintiff is that the agreement for payment by the month 
is inconsistent with such retention; that under it there 
could be no claim for payment until the expiration of a 
month, and no agreement that the property should remain 
for that length of time was shown. It seems that plain- 
tiff’s husband had been tenant of the building, and, at 
the close of his tenancy, asked leave to permit this prop- 
erty to remain until such time as it should be required 
to be moved. The property consisted of bricks, lumber, 
and a boiler and a large sheet-iron smokehouse, and was 
scattered all over the house, and occupied a large share 
of the noor. The “house” was known as “The Cold Stor- 
age Building.” Under this arrangement, plaintiff’s hus- 
.band paid $10 monthly for two months, up to March 1, 
1897, and some eight or nine months later she demanded 
the goods, and was refused them until storage should be 
paid “according to agreement.” She then commenced this 
action. The action was commenced November 18, and the 
property removed a few days later. If the fact that plain- 
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tiff’s husband, in arranging that these goods, which ap- 
parently had been in use in the building, might remain, 
agreed that $10 per month should be paid for such storage, 
created a lien for storage at that rate, the $85 was due, 
and a charge on the goods. The agreement does not seem 
to have been understood merely as one fixing the rate of 
payment. It was carried out for two months by the pay- 
ment of $10 each month; tending to show that this was 
not a contract where goods were left in store, to be paid 
for on delivery. Plaintiff cites Chase v. Westmore, 5 M. & 
S. [Eng.], 180. In this case Lord Ellenborough held that, 
where grain had been delivered to be ground at 15 shillings 
a load, the fact that a price had been stipulated did not 
waive a lien, and that, as no time for payment had been 
fixed, payment to be made on delivery was presumed, and 
therefore a right to retain the property for payment. re- 
mained. He indicates that a fixed time of payment 
would defeat the lien. Cowell v. Simpson, 16 Ves. 
[Eng.], 275, is also cited. In this case, Lord Eldon 
held that an attorney, in making a settlement with 
a client, and taking security for the amount due, 
waives his lien, and after the security has become due, 
and he has done other business, he has no lien on the 
papers in his hands for more than has accrued since the 
settlement. The implied contract to pay when the busi- 
ness was closed or taken away, having been once done 
away with, could not be renewed by mere action of law. 
Walker v. Birch, 6 Term Rep., 258, is simply a holding by 
Lord Kenyon that where cotton factors had received cotton 
on an express agreement to sell it and pay over the pro- 
ceeds to the order of the depositor, and they sold it, no 
balance due from the depositor on other accounts could 
be charged against it inconsistently with the receipt. In 
Chandler v. Belden, 18 Johns. [N. Y.] 157*, a ship owner, 
who had agreed to carry salt from Turk’s Island to New 
’ York for a certain price—$500 in advance, and the rest 
in equal payments at 30, 60 and 90 days after arrival in 
quarantine in New York—was held to have couverted the 
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salt, in selling it for unpaid freight, though consignees 
had become insolvent. He was held to have no lien, be- 
cause of having stipulated a time and manner of payment, 
especially as the time was subsequent to that of the agreed 
delivery of the salt. Stoddard Woolen Manufactory v. 
Huntley, 8 N. H., 441, is a case where a clothier, who 
was to receive his pay quarterly, was held to have no 
lien upon flannels dressed by him. His agreement to 
get pay quarterly was held to waive his right to 
demand his pay before surrendering the goods, which 
were presumably to be returned as finished and. called 
for. The fact that payment had not been made as agreed 
could not be held to revive his lien. Cummings v. Harris, 
3 Vt., 244, is trover for sheep which were to be kept 
and cared for till a certain time at 67 cents a head. 
Defendant, after caring for them and delivering their wool 
under his contract, refused to give them up until he should 
get his pay. The trial court was asked to instruct that he 
had no right to hold them, and refused to do so. This is 
held error. He had contracted for a definite sum, and re- 
served no lien. There was no stipulation for payment be- 
fore they were taken away, and apparently none to leave 
them the fuil time. It does not appear whether or not 
they were kept the full time. In Crawshay v. Homfray, 
4 B. & Ald. [Eng.], 50, a usage to pay a wharfinger at 
Christmas, whether the property was removed sooner or 
not, was held to prevent a lien on property that remained 
after that time without payment. See, also, Moline, Mil- 
burn & Stoddard Co. v. Wood Mowing & Reaping Machine 
Co.,49 Nebr.,869. In this last case the fact that goods were 
held under a contract to be shipped on demand, and that 
a sight draft was to be drawn for any amount due, seems 
to be the main reason for holding there. was no right to 
retain possession till payment and so no lien. The making ° 
of an agreement for monthly payments, with no agree- 
ment that the property should remain that long, or for 
payment when it should be removed, would seem to be in- 
consistent with a lien on defendant’s part. If such a con- 
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tract is derivable from the evidence, the case should have 
been submitted to the jury on this question. If the con- 
tract, under the evidence, can not be regarded as one for 
general storage merely at a fixed rate, with no time of 
payment agreed upon, then the instruction should have 
been for plaintiff. It seems clear from the cases cited 
that if payment is to be made at a specified time, and there 
is no agreement that the goods remain till that time, the 
lien arising from.an implied understanding that payment 
is to be made before delivery of the goods can not arise. 
Some of these cases—especially the older ones—use lan- 
guage implying that any specific contract does away with 
the implied one, It seems, however, to be clear that this 
is the case only when the express agreement is of such a 
nature as to indicate the parties did not intend also to be 
bound by the implied one to pay on delivery. 

It is therefore recommended that the judgment of the 
district court be reversed, and the cause remanded. 


Day and Kirxparrick, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Henry M. SNELL, ADMINISTRATOR, APPELLANT, V. WILLIAM 
H. MARGRITZ ET AL, APPELLEES. 
Finep Frsruary 19, 1902. No. 11,123. 
Commissioner’s opinion, Department No. 1. 


1. Assignment of Note: MortTGaGE, An assignment of a note se- 
cured by a mortgage, carries with it the mortgage, and operates 
as a transfer thereof, without a formal written assignment. 


2. Pa-ment: SurRenpER: DemManp: Risk. A purchaser of land in- 
cumbered by a mortgage showing that it was given to secure 
a negotiable note paid the amount of said note to the original 
mortgagee, there being no assignment of the mortgage of rec- 
ord, and secured from the mortgagee a release of the mortgage. 
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Held, that in paying to the original mortgagee before the note 
was due without demanding a surrender of the note, he assumed 
the risk that it might be held by some one other than the 
mortgagee. 


APPEAL from the district court for Colfax county. 
Heard below before HOLLENBECK, J. Reversed. 


Flansburg & Williams, for appellant. 
George H. Thomas, contra.. 


Day, C. 


This suit was instituted in the district court of Colfax 
county to foreclose a mortgage upon certain lands owned 
by the defendants Reisch. Upon the trial the court found 
the issues in favor of the defendants and dismissed the 
suit. The plaintiff appeals. 

The facts necessary to an understanding of the questions 
raised by this appeal are, briefly, as follows: On November 
14, 1887, Wm. H. Margritz and Lucinda Margritz, his 
wife, being the owners of the land in suit, executed and 
delivered their negotiable promissory note for $1,000 to 
the order of C. H. Toncray, due and payable November 1, 
1892. To secure the payment of this note, they executed 
the mortgage which is now sought to be foreclosed. The 
title to the lands subsequently passed from Margritz to 
Milo L. Carpenter, who, on October 24, 1889, conveyed 
them to the defendants Reisch. Toncray indorsed the note 
in blank, and each of the interest coupons thereto at- 
tached, and delivered them and the mortgage securing the 
same, together with the abstract of title, to a broker in 
New Haven, Connecticut, who, on May 1, 1888, sold said 
note and mortgage for full value to George Bull, who ever ~ 
since has been the owner and holder of said note and 
mortgage. Upon the maturity of the note, the same not 
having been paid, Bull instituted this suit to foreclose the 
mortgage. While the suit was pending, Bull died, and 
Henry i. Snell, administrator of his estate, was substi- 
tuted as party plaintiff. Carpenter conveyed the land 
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to Frank and George Reisch by a deed dated October 21, 
1889, but which was not acknowledged till October 24, 
1889. Apparently as part of the transaction, Frank 
Reisch, who was conducting the business, paid to C. H. 
Toncray the amount due upon the note and mortgage, and 
procured from him a release of said mortgage, dated Octo- 
ber 23, 1889. This release and the deed were filed for rec- 
ord at the same time on the following day. The only 
evidence which tends to elucidate the transaction or to ex- 
plain it in any manner is the testimony of Carpenter, who 
swears that I’rank Reisch, after deducting the mortgage 
indebtedness from the agreed price, gave him a check for 
the balance, to wit, $1,332.60. The witness says: “I went 
to Fremont with Mr. Reisch and saw Mr. Toncray in re- 
gard to the claims that he had on the land. I think he 
made his arrangements with Mr. Toncray with reference 
to the payments. I know that I never received any part 
of the mortgage money.” The testimony of this witness 
makes it clear that Reisch settled with Toncray, and ob- 
tained the release of the mortgage which he filed with his 
deed. There is no question of agency involved in this trans- 
_action. The question presented by the record is whether a 
party may safely pay the amount of a negotiable note and 
mortgage, before due, to the original mortgagee, without a 
surrender of the note and mortgage, there being no assign- 
ment of the mortgage on record. It has been held by this 
court that an assignment of the note secured by a mortgage 
carries with it the mortgage, and operates as a transfer. 
thereof without a formal or written assignment. Goodwin 
v. Cunningham, 54 Nebr., 11; Anderson v. Kreidler, 56 
‘Nebr., 171; Cram v. Cotrell, 48 Nebr., 646. The mortgage 
was recorded, and showed on its face that it was given to 
secure a negotiable note. Reisch, in settling with Toncray 
upon the supposition that he was still the owner and 
holder of the note and mortgage, did so at his peril, and 
assumed the burden of showing that he was the proper 
person to receive it.- In Richards v. Waller, 49 Nebr., 689, 
this principle is recognized, as shown from the following 
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excerpt from the syllabus: “One who makes payment to 
a second person, not the owner of a note and not in pos- 
session of it, of money to be applied in payment of the 
debt thereby evidenced, assumes the burden of proving 
that the party to whom payment was made was empow- 
ered to collect the money.” South Branch Lumber Co. v. 
Iittlejohn, 31 Nebr., 606. In Griffith v. Salleng, 54 Nebr., 
362, it is said, quoting from the syllabus: “A purchaser 
of land incumbered by a mortgage showing on its face that 
it was given to secure a bond with negotiable coupons 
attached representing the interest instalments, paid to 
the holder of the bond the amount thereof, took from him 
a release of the mortgage and paid to his vendor the re- 
mainder of the purchase price. Some of the interest cou- 
pons had been assigned to a third person and were over- 
due and unpaid. Held, That the holder of the interest 
coupons might maintain an action to foreclose the mort- 
gage for default in their payment.” We are cited by the | 
appellee to the cases of Whipple v. Fowler, 41 Nebr., 675; 
Cram v. Cotrell, 48 Nebr., 646; Bullock v. Pock,57 Nebr., 
781, and Porter v. Ourada, 51 Nebr., 510, and kindred 
cases, where the rule is announced that, where a debt se- 
cured by a mortgage has been assigned, but no assignment 
of the mortgage is placed on record, an innocent purchaser 
of the mortgaged premises will be protected by a release 
of the mortgage executed by the original mortgagee. The 
rule above announced, however, has no application to the 
facts now being considered. In this case there was no 
reliance upon the record that the mortgage had been sat- 
isfied. Not only did Reisch know of the existence of the 
mortgage, but undertook personally the responsibility of 
paying it and discharging the lien. -In paying the mort- 
gage to the original mortgagee without demanding the 
note, he assumed the risk that it might be held by some 
one other than the original mortgagee. 

Under the evidence in this case we think the court 
should have entered a decree of foreclosure for the plain- 
' tiff for the amount prayed in the petition. We therefore 
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recommend that the judgment be reversed with directions 
to enter a decree of foreclosure for plaintiff for the 
amount prayed in the petition. 


HastTines and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
cause remanded, with directions to enter a decree of fore- 
closure for plaintiff for the amount prayed in the petition. 


REVERSED WITH DIRECTIONS. 


v 


JOHN HOPKINS, WARDEN, Y. STATE OF NEBRASKA, FX REL. 
OMAHA COOPERAGE COMPANY. 


FILED FEBRUARY 19, 1902. No. 11,020. 
Commissioner’s opinion, Department No. 2. 


1. Mandamus: REPLEVIN: WARDEN OF PENITENTIARY. Where an or- 
der of replevin was issued against the warden to recover posses- 
sion of specific personal property situated within the yard of 
the penitentiary of this state, and he, as such officer, refused 
to allow the sheriff holding such process for service tv enter 
that institution to make proper service of and execute the writ, 
held, that it was the warden’s duty to permit proper service 
and execution thereof, and mandamus would lie to compel him 
to perform such duty. 


2. Adequate Remedy at Law. Facts in this case examined, and it is 
held that there was no such adequate remedy at law in the case 
as would make it necessary to deny the writ of mandamus. 


3. Affidavit: ALTERNATIVE Writ: SuBMIssion Upon PLEADINGS. Where 
: the affidavit, the alternative writ of mandamus and the return 
of the respondent thereto present no disputed question of fact 
for trial, and the case is properly submitted on the pleadings 
alone, a judge of the district court has jurisdiction at chambers 
to allow the peremptory writ. Linch v. State, 30 Nebr., 740; 
Byrum v. Peterson, 34 Nebr., 237. 


Error from the district court for Lancaster county. 
Tried below before HouMEsS, J. Affirmed. 


Constantine J. Smyth, Attorney General, Willis D. Old 
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ham, Deputy, Paul Pizey and George F. Corcoran, for 
plaintiff in error. 


Ed P, Smith, contra. 
BARNES, ©. 


This action comes to this court on a petition in error 
from the judgment and order of the district court for Lan- 
caster county awarding a writ of peremptory mandamus 
against the plaintiff in error. The record shows that this 
action was commenced in the name of the state, on the 
relation of the Omaha Cooperage Company, against the 
plaintiff in error herein. The affidavit of relator and the 
alternative writ set forth, among other things, that a cer- 
tain contract prior thereto had been entered into between 
the Lincoln Cooperage Company and the state of Ne 
braska, under which the Lincoln Cooperage Company had 
erected and moved within the yards of the Nebraska peni- 
tentiary a large amount of machinery and materials to be 
used in the manufacture of cooperage under the contract; 
that at the expiration of the contract the Lincoln Cooper- 
age Company was notified by the warden to remove the 
machinery and property from the yards and grounds of 
the penitentiary; that thereafter the Lincoln Cooperage 
Company sold its property so situated within the peniten- 
tiary yard to the Omaha Cooperage Company; that the 
Omaha Cooperage Company was permitted to remove a 
portion thereof, but two hundred and seventy-two thou- 
sand staves still remained in the yard, and the warden 
refused to permit the Omaha Cooperage Company to re- 
move them. The record further shows by the affidavit 
and alternative writ, that after the warden refused to per- 
mit the removal of the two hundred and seventy-two thou- 
sand staves the Omaha Cooperage Company commenced 
an action in the district court for Lancaster county to re- 
plevy the staves from the plaintiff herein, John Hopkins, 
the warden of the penitentiary, and filed its affidavit and 
petition in due form of law; that upon the filing of said 
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petition and the proper affidavit, a writ of replevin was 
duly issued out of the office of the clerk of the district 
court of Lancaster county, directed to the sheriff of said 
county, ordering him to seize and take into his custody 
the property therein described, to wit, two hundred and 
seventy-two thousand staves, and deliver them to the 
Omaha Cooperage Company, the plaintiff therein; that the 
sheriff attempted to execute the writ and take said prop- 
erty into his possession; that the property was stored 
within the grounds and walls of the penitentiary yard, 
and the defendant, John Hopkins, plaintiff herein, as war- 
den of the penitentiary, refused to permit the sheriff to 
enter upon or into the yard where the staves were stored 
or piled, and thus prevented the sheriff from executing 
’ the writ of replevin, and from taking possession of the 
property and turning it over to the plaintiff, the Omaha 

Cooperage Company, thereunder. It is further shown that , 
the said Hopkins did not claim any title in the staves, nor 
did he claim any lien thereon by virtue of any contract 
with the Lincoln Cooperage Company or otherwise. The 
only claim made by the warden was, that the Lincoln 
Cooperage Company owed the state an unsettled amount 
due upon its contract heretofore mentioned. The record 
further shows that the staves were located and piled in 
the yards of the penitentiary in such a way that they 
could be removed without in any way interfering with, 
disturbing or molesting the prisoners confined in the peni- 
tentiary, and without in-any way rendering liable their 
escape, and without interfering with the care, control 
or discipline of the same; that they were so located that 
no inconvenience or wrong could result to the control or 
management of the penitentiary or its inmates by permit- 
ting the sheriff to properly and lawfully execute the writ 
of replevin. The return of the respondent to the alter- 
native writ of mandamus admitted all the allegations of 
fact set forth in the affidavit of the relator and in the alter- 
native writ, except the genuineness of the sale of the 
property. In justification of his action in refusing to 
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permit the sheriff to enter and serve the writ of replevin 
and execute the same by taking possession of the staves 
and turning them over to the plaintiff in the replevin suit, 
the respondent, the warden of the penitentiary, simply 
answered that it. was not his duty to permit the sheriff 
to enter, and denied that the sheriff had any legal right 
to enter upon the penitentiary grounds for the purpose 
of executing the writ. It was also stated in the return 
that the Lincoln Cooperage Company was indebted to the 
state of Nebraska, as a further justification of. his refusal 
to permit the sheriff to enter and execute his writ. On 
the hearing before Judge Holmes, which was had in vaca- 
tion, the judge found that there were no material facts 
controverted by the respondent; that the question of the 
validity of the sale could be litigated alone in the replevin 
action. No evidence was introduced or offered, but the 
case was submitted upon the affidavit, the alternative writ, 
and the answer of the respondent thereto. The judge 
therefore granted a peremptory writ of mandamus against 
the warden, the plaintiff herein, compelling him to permit 
the sheriff of Lancaster county to enter into and upon the 
yard and grounds of the penitentiary for the purpose of 
executing the writ of replevin then in his hands. From 
this order the respondent has prosecuted error to this 
court. 

1. It is contended by the respondent that it was his 
duty, as warden of the penitentiary, to exclude and keep 
without the walls of that institution every person not 
specifically designated in the statutes as entitled to admis- 
sion therein; that the sheriff, armed with a writ of re 
plevin for the recovery of specific personal property situ- 
ated within the prison yard, issued by the district court 
of Lancaster county, was not so designated in the stat- 
utes, and therefore he had the right, and it was his duty, 
to exclude such officer, and prevent the execution of the 
process of the court. We can not so hold. Section 195 
of the Code of Civil Procedure specifically provides that 
when the sheriff or other officer has in his hands a writ of 


14 NEBRASKA REPORTS. [ Vou. 64 
Hopkins v. State, 


replevin he “may break open any building or inclosure 
in which the property claimed, or any part thereof, is 
concealed ; but not until he has been refused an entrance 
into said building or inclosure and the delivery of the 
property, after having demanded the same.” It would thus 
seem that the sheriff of Lancaster county was empowered 
to break into the inclosure in which the staves were situ- 
ated in order to execute his writ. We commend, however, 
his conservative action and good judgment in not so doing, 
but in resorting to the courts for the writ of mandamus 
herein. There should be no place, office or institution 
within the borders of this state where the officers of the 
law can not go to make service of the orders and process 
of our courts in a suitable, legal and orderly manner. It 
can not be said that any of our officers created by law are 
above the law itself, and exempt from its obligations. 
Many instances may be cited where the process of our 
courts must be served within the penitentiary. It fre 
quently occurs that persons confined therein are ordered 
by the courts to appear and give evidence in judicial pro- 
ceedings pending in such courts many miles from that 
institution. It is the duty of the officer when such order 
is issued and placed in his hands, to go to the penitentiary, 
make service of his order therein, and transport the con- 
vict to the place where such court is held. It is the duty 
of the warden to admit such officer to the prison, allow 
the order to be served, and obey its commands. When a 
writ of habeas corpus is issued by a court of competent 
jurisdiction on behalf of one confined within the peniten- 
tiary, and is placed in the hands of the proper officer for 
service, it is customary for such officer to go into the 
prison, execute his process, and bring the person desig- 
nated therein, together with the warden, before the court 
issuing the writ. In such cases it is the duty of the war- 
den, as such officer, to permit the service, and obey the 
commands of the writ. Although such duty may not be 
specifically set forth in the statutes, it is a duty which 
arises out of and results from the office of the respondent. 
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He can not take the position that it is his duty, as such 
officer, to exclude the sheriff from the penitentiary, and 
thus prevent the service of the process of the court, and, 
if mistaken, then say that it was not his duty to admit 
the officer and permit him to serve his writ. We hold that 
it is the duty of the warden of the penitentiary, when, as 
in this case, it can be done without injury to the institu- 
tion, its inmates, its proper and orderly conduct and its 
discipline, to admit within its walls the officer of the court 
armed with its process, and permit the legal and orderly 
service of the same; that in case he, as such officer, refuses 
to do so, mandamus will lie to compel him to perform 
such duty. 

2. It is urged that the peremptory writ of mandamus 
should not have been allowed because the relator had an 
adequate remedy at law; that, if the writ of replevin could 
not be served, and the property turned over to the relator, 
‘the action could have proceeded as one for damages. 
The Code provides in an action of replevin, when the prop: 
erty claimed has not been taken, or has been returned 
by the sheriff for want of the statutory undertaking, that 
the action may proceed as one for damages only. Code 
of Civil Procedure, sec. 193. This in effect changes the 
suit from replevin to conversion. This can only be done, 
however, where the property can not be found, taken, and 
delivered to the plaintiff, or where he can not give the 
statutory bond. In such a case the remedy may or may 
not be adequate. The action of conversion or trover has 
always existed at the common law. The legislature of 
this state, however, has created the statutory action of 
replevin, in which the plaintiff may immediately recover 
and take into his possession the specific articles of per- 
sonal property which are being wrongfully withheld from 
“him. It was evidently the belief of the lawmakers that 
such an action afforded a surer, speedier and more ade- 
quate measure of relief for the wrong complained of than 
trover or conversion. This is true in most instances. 
Take, for instance, the case at bar. The relator was en- 
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gaged in manufacturing. It needed the staves described 
in the writ of replevin for its immediate use in carrying 
on its business. It could ill afford the delay necessary 
to procure other like material from a distant market. 
If it could obtain possession of these staves, it could use 
them at once, and with profit, in making up its manu- 
factured product. The bare market value thereof at the 
end of a protracted litigation would not be an adequate 
remedy at law in such a case. Again, a judgment against 
respondent might have been absolutely worthless. The 
officer knew where the material was. If allowed to exe- 
cute his writ, he could at once take it, and turn it over 
to the relator, and it could without delay proceed with its 
business. A remedy which is used to enforce a right or 
the performance of a duty, unless it reaches the end in- 
tended and actually compels the performance of the duty 
contemplated, is not adequate. Mandamus is not excluded 
by other legal remedies which are not adequate to secure - 
the specific relief needed. We therefore hold that there 
was no such adequate remedy at law in this case as would 
defeat the relator’s right to the writ of mandamus. 

3. It is further urged that the district court did not 
have jurisdiction at chambers, in this case, to allow the 
peremptory writ, and for that reason the judgment should 
be reversed. The return to the alternative writ of man- 
damus admitted all the facts set forth in the affidavit and 
the writ. It was alleged, however, by the respondent, that 
the Lincoln Cooperage Company was indebted to the state 
of Nebraska, and therefore he should be permitted to hold 
the property in controversy, and prevent the execution of 
the writ. It was admitted, however, that neither the state 
nor the respondent had any lien upon the staves in ques- 
tion. It was further stated in the return that the sale. 
of the property in question by the Lincoln Cooperage 
Company to the relator was not a bona-fide transaction. 
Neither of these facts constituted a defense to the issuance 
of the peremptory writ. They might have been considered 
and litigated in the replevin suit, but certainly not in this 
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proceeding for the writ of mandamus. Therefore the dis- 
trict judge was right in holding that there was no con- 
troverted fact in issue upon the hearing; that the right to 
the peremptory writ should be determined without the 
introduction of any evidence, and upon the affidavit, alter- 
native writ, and the return of the respondent thereto. In 
fact, no evidence was offered by the respondent. It was 
held in Linch v. State, 30 Nebr., 740, and Byrum v. Peter- 
son, 34 Nebr., 237, that where there was no controversy 
as to any essential facts, the judge of the district court 
had authority to grant the peremptory writ of mandamus 
at chambers. 

We therefore hold that Judge Holmes, at the time he 
allowed the peremptory writ of mandamus in this case, 
had full power and jurisdiction so to do. We further hold 
that there is no error in the record and proceedings herein, 
and that the judgment and order of the district court 
should be affirmed. 


PowUND, C., concurs. 


. 


OLDHAM, C., having been of counsel, took no part in the 
hearing. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment and order of the district court 
herein is 

AFFIEMED. 


NEBRASKA MERCANTILE MuTuAL INSURANCE COMPANY VY. 
JOHN J. SASEK. 


FILep Fresrvuary 19, 1902. No. 11,151. 
Commissioner’s opinion, Department No. 2. 


4. Cumulative Instructions. It is not error to refuse to give an in- 
struction, where, at the request of the same party, another 
one is given, making the giving of the first instruction requested 
unnecessary. 


2. Insurance: ADDITIONAL INSURANCE: WAIVER. Where it is provided 
in an insurance policy that no additional insurance shall be 
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taken out on the property described therein without the con- 
sent of the company, procuring additional insurance without 
such consent renders the policy void. But the secretary or other 
officer of the company, empowered to waive such condition, 
may do so by an indorsement on the policy, and thereby revive 
and continue it in force as a contract of insurance. 


3. Insurance Policy: Acrion: WAIVER. In an action on an insurance 
policy, where the question as to whether or not the proper offi- 
cer of the company, empowered so to do by the policy, has 
waived the provision against additional insurance and con- 
sented thereto by an indorsement thereon, is properly raised 
by the pleadings, and is submitted to a jury upon conflicting 
evidence, under proper instructions, this court will not disturb 
the finding of the jury upon that question. 


4. Conflicting Evidence. Where there is a sharp conflict of evidence 
upon any material question of fact put in issue by the pleadings 
in the trial of a case, and each side is supported in its conten- 
tion by nearly an equal number of witnesses, the verdict of a 
jury based on such conflicting evidence will not be disturbed or 
set aside. 


5, Fire Insurance Policy: UNCONTRADICTED EVIDENCE. In an action on 
an insurance policy for the loss of a stock of goods by fire, 
covered by it, where there is some competent evidence of the 
value of the property insured, and this evidence is not contro- 
verted or questioned in any manner by the insurance company, 
the verdict of a jury based thereon will not be set aside for want 
of evidence to sustain it. ; 


Error from the district court for Saline county. Tried 
below before Hasrines, J. Affirmed. 


Fayette I. Foss, Edwin M. Coffin, B. V. Kohout and Elli- 
ott J. Clements, for plaintiff in error. 


A. 8. Sands and Frank H. Woods, contra. 


BARNES, C. 


This action was originally commenced in the district 
court of Saline county by John J. Sasek against the Ne 
braska Mercantile Mutual Insurance Company on a policy 
of insurance issued by it to Sasek, Prokop & Co., of Swan- 
ton, Saline county, Nebraska, on the 16th day of Decem- 
ber, 1897, for a period of one year, for the sum of $1,000, 
upon a stock of general merchandise situated in the store 


VoL. 64] JANUARY TERM, 1902. 19 


Nebraska Mercantile Mutual Ins. Co. v. Sasek. 


of said company in that town. The petition was in the 
usual form in such cases, and set forth the fact that on the 
27th day of July, 1898, Sasek, Prokop & Co., to whom the 
policy was issued, assigned the same to John J. Sasek; 
that a copy of the assignment was forwarded to the insur- 
ance company and was approved, in writing on the back 
thereof, by the secretary of said company. It was alleged, 
in addition to said fact, that on the 8th day of February, 
1898, Sasek, Prokop & Co. obtained additional insurance 
upon the same stock of goods in the Home Fire Insurance 
Company of Omaha for the sum of $1,500; that notice of 
that fact was set forth in the assignment made by Sasek, 
Prokop & Co. to Sasek, and that the insurance company, 
with full knowledge of such fact and with the assignment 
duly indorsed on the back of said policy, containing such 
statement and notice, which was before its officers at the 
time, by the act of the secretary of the company, who was 
duly authorized thereto, agreed and consented to the as- 
signment, and approved the said additional insurance, 
and kept and allowed its said policy to remain in full 
force and effect. An answer was filed to this petition by 
the insurance company, admitting the issuance and deliv- 
ery of the policy sued upon, and the assignment thereof 
to Sasek, and, as a defense to the action, set forth the by- 
laws of the company, by which it claims Sasek, being a 
member of this mutual company, was bound, and the fol- 
lowing conditions contained in the policy: “This entire 
policy, unless otherwise provided by agreement indorsed 
hereon, or added hereto, shall be void if the assured shall 
not have, or hereafter shall make, or procure any other 
contract of insurance; whether valid or not, on property 
covered in whole or in part by this policy. This policy 
is made and accepted subject to the foregoing stipulations 
and conditions together with such other provisions, agree- 
ments or conditions as may be indorsed hereon, or added 
hereto, and no officer, agent or other representative of this 
company shall have power to waive any provision or con- 
dition of this policy, except such as by the terms of this 
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policy may be subject of agreement indorsed hereon or 
added hereto, and as to such provisions or conditions, no 
officer, agent or representative shall have such power or 
be deemed or held to have waived such provisions or con- 
ditions, unless such waiver, if any, shall be written upon, 
or attached hereto, nor shall any privilege or permission 
affecting the insurance under this policy exist or be 
claimed by the assured, unless so written or attached.” 
After pleading these conditions the company concluded 
its answer substantially as follows: And the defendant 
also alleges that all of the above provisions, by-laws, etc., 
were in force at the time of the issuance of said policy; 
that said policy was issued under the laws of the state of 
Nebraska, governing mutual insurance companies; that 
when said plaintiff took out said additional insurance in 
the sum of $1,500, which was done on the &th day of Feb- 
ruary, 1898, the defendant had no knowledge of the same, 
nor was the defendant or its agents ever notified or ad- 
vised of the same; and that the defendant did not consent 
to the same, and that it could not, by law, consent to the 
same, and therefore that said policy became void and of 
no force and effect. Sasek replied to the answer substan- 
tially as follows: Plaintiff replies and says that when 
the policy was assigned from Sasek, Prokop & Co. to John 
J. Sasek on July 27, 1898, that the words “with $1,500 
concurrent insurance” were written in said assignment, 
and that the company thereby must have had knowledge 
of the said concurrent insurance, and therefore they are 
estopped from denying the same. On this principal issue 
the cause was tried to a jury. The trial resulted in a ver- 
dict and judgment against the insurance company, and it 
thereupon brought the case to this court ona petition in 
error. - 

1. It is claimed by the plaintiff in error that the court 
erred in overruling its objection to the introduction of any 
evidence, because the petition did not state facts sufficient 
to constitute a cause of action. The substance.of this 
claim is that the policy became void on and after the tak- 
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ing out of the additional insurance on February 8, 1898; 
that these facts appeared from the petition, and therefore 
no cause of action was stated. Plaintiff seems to have 
lost sight of the fact that the petition stated that certain 
acts were done by the secretary of the company, which, if 
true, were sufficient to revive the policy, continue it in 
full force and assign it to the defendant Sasek. We hold 
that the petition did state facts sufficient, if true, to con- 
stitute a cause of action, and that the objection was prop- 
erly overruled. We agree with the plaintiff that the pro- 
curing and taking out of the additional insurance on 
February 8,1898, taken in connection with the conditions of 
the policy, rendered it void. There can be no doubt but 
that it remained void, and of no force and effect, unless 
it was renewed and reinstated by the assignment, and the 
acts of the secretary of the company consenting thereto 
on July 27, 1898. The fact as to whether or not the plain- 
tiff, with full notice and knowledge of and concerning the 
additional insurance on July 27, 1898, consented thereto 
and agreed to the assignment of the policy to the defend- 
ant, and thus continued it in force as a contract of insur- 
ance, was practically the only question at issue in the 
trial of the case. This was the only controverted question 
which by the instructions of the trial court was submitted 
to the jury. Therefore the plaintiff’s second contention, 
that the court erred in refusing to give the jury instruc- 
tion No. 1 at its request, which directed the jury to return 
a verdict in its favor, can not be maintained. With this 
issue before the jury, and a conflict of evidence thereon, 
it was not proper for the court to instruct the jury to re- 
turn a verdict for either party. 

2. Plaintiff at the trial requested the court to give the 
jury the following instruction: “5. The jury are in- 
structed that the witness, Alois Slepicka, is what is known 
as an ‘insurance broker,’ and an insurance broker is the 
agent of the insured; and that all the acts that he does in 
procuring insurance for the insured, the insured will be 
bound by, and that notice to the said Alois Slepicka, he 
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‘being the agent of the insured, would not be notice to the 
defendant herein.” The court refused this request, and 
the plaintiff contends that such refusal was error. An 
examination of the record shows that there was no evi- 
dence offered, given or received that Alois Slepicka was 
or claimed to be the agent of the plaintiff, and no claim 
was made on the trial that plaintiff.was bound by his 
acts, or that notice to him was notice to the plaintiff. As 
before stated, the only question in issue was whether the 
assignment on the back of the policy gave notice to the 
secretary of the plaintiff, and whether or not, under the 
circumstances, his act in consenting in writing to such 
assignment and condition waived the conditions of the 
policy, revived it, and thus rendered it a valid contract of 
insurance. The court, at the plaintifi’s request, gave the 
following instruction: “You are instructed that it de 
volves upon the plaintiff to prove by a preponderance of 
the evidence that when the policy was received by the de- 
fendant company, July 27, 1898, at Lincoln, Nebraska, it 
was indorsed ‘with $1,500 concurrent insurance’ and that 
the company, with such indorsement thereon, consented 
thereto. If the plaintiff fails to so establish then you must 
find in favor of the defendant.” 'The giving of this instruc- 
tion rendered the former one entirely unnecessary, and the 
court did not.err in refusing to give it. 

3. It is urged that the court erred in refusing to allow 
the application to be introduced in evidence. We can not 
so hold. The court rightly held that the policy had been 
rendered void by the taking out of the additional insur- 
ance, and that no recovery could be had thereon unless the 
plaintiff, with full knowledge of the facts, had consented 
to the assignment of it and to the additional insurance, 
and thus revived it or continued itin force. Therefore this 
evidence was rightly excluded as immaterial. We have 
examined the record to ascertain whether or not any er- 
rors were committed in receiving and rejecting evidence, 
and find nothing therein which shows any prejudicial 
error. Indeed, all of the rulings of the court seem to 
have been most favorable to the plaintiff in error. 
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4, It is strenuously urged that the evidence does not 
sustain the verdict, in this: that it does not show that the 
plaintiff’s officers, with knowledge of the facts relating 
to the additional insurance, ever approved thereof or con- 
sented thereto, by approving the assignment of the policy 
when it contained the words, “With $1,500 concurrent in- 
surance.” An examination of the evidence shows that 
four witnesses, of presumably good reputation, testified 
that the words, “With $1,500 concurrent insurance,” were 
in and a part of the assignment on the 27th day of July, 
1898, when it was sent to the plaintiff for its approval and 
consent thereto. One officer of the plaintiff, and the sten- 
ographer in the plaintiff’s office, testify that those words 
were not in the assignment at that time; and one of the 
plaintiff’s officers testifies that he saw the policy immedi- 
ately after the fire, and that these words were not in the 
assignment at that date. Thus we have three witnesses 
testifying against four on this disputed question of fact. 
The jury, to whom this question was submitted, under 
suitable and apt instructions from the court, found this 
fact against the plaintiff in error. We can not disturb 
such finding. If the question had been submitted to us, 
knowing the high character and standing of the plaintiff’s 
witnesses, we would have been inclined to have found for 
the plaintiff; but a court of review can not substitute 
itself for the jury, and where such a tribunal, with such a 
sharp conflict of evidence before it, has determined the 
contested fact, we can not disturb such finding and de- 
termination. 

5. It is further urged by plaintiff that there was no evi- 
dence to show the value of the goods insured at the time 
of the fire, and therefore the verdict was not supported by 
sufficient evidence, and should be set aside and the case 
reversed. We think that the bill of exceptions, as cor- 
rected by the order of this court, fairly shows, by at least 
some competent evidence, that the value of the goods in 
stock at the time of the fire, and which were all destroyed, 
was something over $3,000. This evidence was not con- 
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troverted or denied at the trial, and was not questioned 
by the plaintiff. .The total insurance thereon was only 
$2,500. Therefore we are constrained to hold that there 
was sufficient evidence on this point to sustain the ver- 
dict. A careful examination of the record fails to disclose 
any prejudicial error, and the judgment of the district 
court should be affirmed. 


OLDHAM and Pounpn, CC., concur. 


By the Court: For the reasons set forth in the foregoing . 
opinion, the judgment of the district court is 


AFFIRMED. 
Houcomgs, J., not sitting. 


CHARLES WESTON, AUDITOR, V. LEB HERDMAN. 
Frrep Fepruary 19, 1902. No. 12,426. 
Commissioner’s opinion, Department No. 2. 


1. Specific Appropriation: ConsTITUTION: LEGISLATURE. A specific 
appropriation “made by law,” within the meaning of section 
22, article 3, of the constitution of the state of Nebraska, is 
an appropriation made either by direction of the constitution 
‘itself, or one made by the legislature under the forms and in 
the manner prescribed in the constitution for drawing money 
from the public treasury. 


2. Reporter of Supreme Court: Sarary: ConsTiITUTION: SPECIAL 
LEGISLATIVE ENACTMENT. The appropriation for the salary of 
the reporter and ew-officio clerk and librarian of the supreme 
court is made by section 25, article 16, of the Sonprreution, and 
requires no special legislative enactment. 


Errok from the district court for Lancaster county. 
Tried below before HOLMns, J. Affirmed. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for plaintiff in error. 


Frank Irvine and Robert Ryan, contra. 
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OLDHAM, C. 


On the 22d day of July, 1901, the defendant in error 
presented his voucher in proper form and duly verified to 
the auditor of public accounts, and demanded that a war- 
rant should issue thereunder for his salary as reporter 
and e#-officio clerk and librarian of the supreme court of 
the state of Nebraska for the quarter ending July 1, 1901. 
On presentation of this claim the auditor rejected the same 
“for the reason that no appropriation has been made by 
the legislature for the payment of this claim.” The de- 
fendant in error thereupon appealed the claim from the 
decision of the auditor to the district court of Lancaster 
county, Nebraska. When his appeal had been docketed 
in the district court the filed his petition setting up his 
appointment and qualification as reporter and ez-officio 
clerk and librarian of the supreme court of the state of 
Nebraska, and that he had performed services as such re- 
porter, clerk and librarian for the quarter ending July 1, 
1901. He also alleged the filing of his claim with the 
auditor and the action of the auditor thereon, as herein- 
before set out, and prayed that the decision of the auditor 
be reversed and an order and mandate be issued requiring 
the auditor to issue a warrant upon the treasury for the 
amount of his salary for the quarter ending July 1, 1901. 
To this petition the auditor filed a general demurrer. 
This demurrer was overruled by the trial court, and, the 
auditor refusing to further plead, judgment was rendered 
on the petition as prayed for. From this judgment the 
auditor has prosecuted error to this court. 

There are no disputed facts in this case. The only ques- 
tion involved is as to the authority of the auditor to ad- 
just a claim, and draw a warrant for the salary of the 
reporter, clerk and librarian of this court, without a spe- 
cific appropriation having been made for such purpose 
by the legislature of the state of Nebraska. Section 22 of 
article 3 of the constitution prohibits the drawing of 
money from the treasury “except in pursuance of a specific 
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appropriation made by law.” Under our state government 
an appropriation “made by law” must emanate from an 
act of the legislature, or from the prmary source of power, 
—the constitution itself. 

In the early case of State v. Weston, 4 Nebr., 216, it was 
held that where the constitution fixed the salary of a state 
officer and provided for its payment quarterly from any 
funds not otherwise appropriated, that such constitutional 
enactments operated as an appropriation of the amount 
necessary to pay such salary, and no legislative enactment 
was required. In the later case of State v. Weston, 6 
Nebr., 16, the court properly restricted the rule announced 
in State v. Weston, supra, to those officers whose salaries 
are fixed by the constitution, as distinguished from those 
whose compensation is left to the discretion of the legis- 
lature. In discussing the restrictions enforced by section 
22, article 3 of the constitution, the court in this case 
says: “It will be observed that this provision does not re- 
quire the appropriation to be made by act of the legis- 
lature, but merely that it be ‘made bv law,’ so that it may 
be done either by direction of the constitution itself, that 
being the supreme law of the state, or by the legislature 
through the forms prescribed for drawing money from the 
public treasury.” It is clear from the admitted facts in 
this case that, if the reporter and clerk of this court is 
entitled to a warrant on the claim which he filed with the 
auditor in the case at bar, his right must be founded on a 
plain direction of the constitution, as it is entirely unsup- 
ported by a specific legislative appropriation. Turning 
now to article 6 of the constitution, we find that it pre 
scribes a specific salary of $2,500 per annum for each of 
the judges of the supreme and district courts. We find, 
also, that it defines the jurisdiction and constitutes the 
offices of county judge, justices of the peace and police 
magistrates, without any specific direction as to compensa- 
tion in the various sections constituting these offices. The 
only provision for compensation of these latter officers is 
contained in the concluding portion of section 20, article 
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6, which says: “AII officers, when not otherwise provided 
for in this article, shall perform such duties and receive 
such compensation as may be provided by law.” Section 
8 of article 6 provides as follows: “There shall be ap- 
.pointed by the supreme court a reporter, who shall also 
act as clerk of the supreme court, and librarian of the law 
and miscellaneous library of the state, whose term of office 
shall be four years, unless sooner removed by the court, 
whose salary shall be fixed by law, not to exceed fifteen 
hundred dollars per annum.” Now, the question is, does ~ 
this section make a specific direction for the payment of a 
salary to the reporter and clerk of this court, or is he left 
in that class of judicial officers whose compensation is only 
such “as may be provided by law”? We think that a fair 
construction of section 8 would interpret it to mean that 
the reporter and clerk of this court should receive a salary 
fixed by law at not to exceed $1,500 per annum. The 
mandate in this section is imperative that the reporter and 
clerk shall receive a salary, and, second, that such salary 
shall not exceed $1,500 per annum. Having thus been 
provided with a salary, as distinguished from any other 
kind of compensation, the reporter and clerk of this court 
is clearly taken out of that class of judicial officers whose 
compensation is left solely to the discretion of the legis- 
lature. Turning then to section 25 of article 16 of the 
’ constitution, we find the following provision: “The au- 
ditor shall draw the warrants of the state quarterly for the 
payment of the salaries of all officers under this constitu- 
tion, whose compensation is not otherwise -provided for, 
which shall be paid out of any funds not otherwise appro- 
priated.” Here, then, is an appropriation, by the highest 
source of civil power, from any unappropriated funds of 
the state, for the purpose of paying the salaries of all con- 
stitutional officers “whose compensation is not otherwise 
provided for.” In obedience to the command of section 
8 of article 6, the legislature has enacted section 17, chap- 
ter 19, of the Compiled Statutes of Nebraska, which pro- 
vides: “The reporter of the supreme court, who under the 
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provisions of section 8, article 6 of the constitution, acts 
as clerk thereof * * * shall receive an annual salary 
of $1,500, payable as the salary of other state officers is 
paid.” Here, then, is an enactment that fixes a specific 
compensation as salary for the reporter and clerk of this 
court, within the constitutional limits. While we fully 
agree with the vigorous contention of the deputy attorney 
general that this section of the statute is not self-execut- 
ing, and that, standing alone, it would not carry with it 
a continuing appropriation for the salary of this office, 
yet the view we take of the matter is that this statute 
simply fixes the amount of the salary to be allowed to the 
reporter and clerk of this court, in obedience to the man- 
date of the constitution, and that the appropriation for 
such salary is made by section 25 of article 16 of the con- 


_ stitution. 


The only contention urged against the payment of this 
claim by the deputy attorney general is the fact that the ~ 
constitution did not fix in specific terms the exact salary 
which the clerk and reporter of this court should receive. 
He admits frankly, that if this had been done, the auditor 
would have no standing in this case, in view of the hold- 
ing of this court in State v. Weston, 4 Nebr., 216. A con- 
tention similar to this was urged in the case of Reid v. 
Smoulter, 128 Pa. St., 324, 5 L. R. A., 517. In this case the 
constitution of the state of Pennsylvania provided for sep- 
arate orphans’ courts in counties of a certain population in 
that state. It also provided for the offices of clerk and as- 
sistant clerk of such courts, and made it the duty of the 
general assembly to pass such laws as might be necessary to 
carry the same into full force and effect. At the next ses- 
sion of the general assembly an act was passed providing 
for a salary of $1,500 per year for the assistant clerk of 
the orphans’ court. A subsequent legislature repealed this 
statute providing for this salary. The question arose on 
the right of the deputy clerk to draw his salary, notwith- 
standing the act of the legislature in repealing the statute. 
In determining the question in the clerk’s favor, the court 
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said: “If the legislature may repeal the act adjusting the 
salary, without making any further or other provision in 
that behalf, it may practically abolish the office. If the as- 
sistant clerk may be thus deprived of the office, the clerk 
of the court and the judge are both liable to the same fate, 
and in this way, that might be done by indirection which 
could not be done directly. It is true that the salary is a 
matter which, by the constitution, is submitted to the dis- 
cretion of the legislature. In the exercise of that discre- 
tion, by the act of 1874 the salary was fixed at $1,500, and 
this rule of compensation will continue until by some 
other statute it is changed. The salary first fixed may 
perhaps be increased or diminished, subject to the restric- 
tion of the 18th section of the 3rd article of the constitu- 
tion, as the legislature should from time to time see fit to 
provide, but to repeal the provision for a salary altogether, 
is to remove the clerk from his office.” The reasoning of 
this case is supported in principle by the holdings in State 
v. Hickman, 9 Mont., 370; Thomas v. Owens, 4 Md., 
189; Reynolds v. Taylor, 48 Ala., 420. Applying the doc- 
trine of this case to the case at bar, we are constrained to 
hold that while the legislature might reduce the salary 
of the reporter and clerk of this court from the amount 
fixed by section 17, chapter 19, Compiled Statutes, yet it 
can not entirely abolish the salary of such officer, by fail- 
ing to make an appropriation for such purpose, for, if it 
could, then by indirection it would virtually nullify the 
provision of the constitution creating such office, for, as 


said by the great dramatist, 
“You take my house, when you do take the prop 
That doth sustain my house; you take my life, 
When you do take the means whereby I live.” 


It is therefore recommended that the judgment of the 
district court be affirmed. 


BARNES, C., concurring. 


I fully concur in the opinion of my Brother Oldham in 
this case. This court has held in State v. Weston, 4 
Nebr., 216, and in State v. Weston, 6 Nebr., 16, that no 
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specific legislative appropriation is necessary to authorize 
the auditor to draw his warrant for the payment of the 
salaries of those officers created by, and whose salaries are 
fixed in, the constitution. The supreme court reporter, 
ex-officio clerk and librarian, being one of the officers pro- 
vided for by the constitution, it remains only to inquire 
whether or not his salary is fixed therein. We think that 
it is so fixed. That portion of the constitution which cre- 
ates the office also provides for the appointment of such 
officer, and that he shall receive a salary to be fixed by 
law, not to exceed $1,500 per annum. We believe that this 
fixes the salary until the legislature, by proper legal en- 
actment, shall change the amount. It may be that the 
legislature could reduce that amount at a proper time, 
and by suitable enactment in that behalf; but, until some 
such action is taken, I hold that the amount of the com- 
pensation is fixed at $1,500 per annum. Such must have 
been the understanding of the constitution makers. Sup- 
pose that after the adoption of the constitution, the organ- 
ization of the court, and the appointment of the reporter, 
the legislature had failed to take any action in relation 
to the salary of such reporter at all, what would have been 
the result? The clerk could not have been expected or re- 
quired to serve without any compensation, and without 
his services the court itself could do no business. Thus 
the powers of one of the governmental departments pro- 
vided for by the constitution itself would have been com- 
pletely paralyzed. Such a condition of affairs could not 
have been contemplated. The salary of the clerk is fixed 
by the constitution, and the intention was simply to allow 
the legislature to reduce the amount thereof, if it should 
be found too great to be a reasonable compensation for the 
performance of the duties of the office. In case it were 
necessary for the affirmance of the judgment of the court 
below, I would so hold. 


PounD, C., concurring. 


I concur in the opinion of my Brother Oldham. In ad- 
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dition one further remark might be made. It was argued 
that an appropriation must be certain in amount, and we 
were cited to the definition in State v. Wallichs, 12 Nebr., 
407. But it seems to me we may well apply the maxim 
that that is certain which may be rendered certain. The 
constitution requires a specific appropriation made by law. 
In section 8, article 6, of the constitution, and section 17, 
chapter 19, Compiled Statutes, enacted pursuant thereto, 
we have such appropriation, within the purview of that 
‘ phrase. The constitutional provision contemplates and 
expressly refers to such a general law fixing the exact 
sum. I can see no reason for not construing them to- 
gether, and a reference to the statute, which the constitu-. 
tion plainly invites us to make, removes all uncertainty. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Georch W. LEAvITT, APPELLER, v. S. D. MERCER COMPANY 
ET AL., APPELLANTS. 
FILep FEBRUARY 19, 1902. No. 9,710. 
Commissioner’s opinion, Department No. 2, 


1, Misjoinder: Demurrer: REviEw. Rulings upon demurrers for 
misjoinder of causes of action, will not be reviewed upon appeal. 


ANSWER: MISJOINDER ALSO PLEA TO MERITS. An answer 
setting up facts which go to show a misjoinder of causes of 
action, but are also material to the merits, no specific objection 
being made to the misjoinder, will not be taken to raise such 
defect. 


3. Certificate of Tax Sale: PresumMpTIVE EVIDENCE: BURDEN OF 
Proor. The county treasurer’s certificate of tax sale_is pre- 
sumptive evidence of a sale to the purchaser named therein, 
and the burden is upon defendants, who claim sale was made 
to some one else, to prove such fact. 


4, “Forthwith.” The word “forthwith” in section 111, article 1, 
chapter 77, Compiled Statutes, means as soon as the county 
treasurer, in the reasonable course of the orderly conduct of 
the business of his office, is prepared to receive and properly 
receipt for the moneys to be paid, 
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&. Purchaser at Tax Sale: DeLay mv PayMENT. Delay of a purchaser 
at tax sale in paying to the treasurer the taxes and costs due 
on the land sold, owing solely to the large number of tracts of 
land to be sold, and inability of the treasurer, with the clerical 
force at his disposal], to make the sale in its regular order at 
an earlier date, does not invalidate a sale otherwise entirely © 
regular. 


APPEAL from the district court for Douglas county. 
Heard below before Krysor, J. Rehearing of case re 
ported in 61 Nebr., 874. Judgment below modified. 


Albert Swartzlander, for apppellants. 
Henry P. Leavitt, contra. 


Powunp, C. 


This is a rehearing. At the former hearing the cause 
was disposed of on the authority of Green v. Hellman, 61 
Nebr., 875. But the cases differ, in that in this case the 
lower court held the tax sale valid, and rendered a decree 
accordingly, whereas in the case cited the decree of the 
district court went on the theory of an irregular sale, and 
held the purchaser subrogated to the rights of the county. 
There the court, without passing upon the question here 
raised, held that, even if the sale was irregular, the tcxes 
were not avoided by the irregularity. But the decree now 
before us requires us to construe section 111, article 1, 
chapter 77, Compiled Statutes, and determine what is 
meant by payment “forthwith,” as there required. 

Two other points have been urged upon the rehearing, 
which may be first disposed of. There seems to have been 
a misjoinder of causes of action in the petition. Demur- 
rers were interposed upon that ground and overruled. It 
is clear that we can not review such rulings on appeal, 
as they are purely interlocutory in character. One of the 
defendants insists that it raised the objection in its an- 
swer. But no specific objection to that effect is to be 
found therein. Certain facts are set up which go to show 
a misjoinder. But they are also material to the merits, 
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particularly to any decree that might be rendered as to 
costs. We do not think the answer may be said fairly to 
take the objection. Of course, it can not be taken here in 
such case. Claire v. Claire, 10 Nebr., 54. It is also 
claimed that the evidence tends to show a sale to one 
Pierce, and not to the plaintiff’s assignor. The county 
treasurer’s certificate of tax sale was presumptive evidence 
of a sale to the purchaser named therein, and the burden 
was upon the defendants to prove a sale to some one else. 
Battelle v. McIntosh, 62 Nebr., 647. The treasurer’s mem- 
orandum relied upon to contradict the certificate does not 
of itself meet this burden. 

With respect to the principal point at issue, we think 
the decree is right, and that the former judgment should 
be adhered to. The district court found that the delay in 
payment “was owing to the fact that the public tax sales 
for said year were so large that the treasurer, with the 
clerical force at his disposal, was unable to make out the 
sale in question at an earlier date, making out said tax 
sales in their regular order,” and that the “said delay was 
not chargeable to the purchaser at said sale.” The word 
“forthwith,” as used in the statute, must be given a rea- 
sonable construction consistent with the exigencies of 
business. So construed, we think it means as soon as the 
county treasurer, in the reasonable course of the orderly 
conduct of the business of his office, is prepared to receive 
and properly receipt for the moneys to be paid. To re 
quire the purchaser to pay before the treasurer can receive 
would be to hold that there can be but very few valid sales, 
whenever there are a large number to be made. A similar 
view was taken in construing the word “immediately,” in 
Huff v. Babbott, 14 Nebr., 150. Turning to the statutes, 
we find that the receipt of money in payment of taxes by 
a county treasurer is hedged about with many formalities. 
He must “enter such payment in his book, and give a re- 
ceipt therefor, specifying for whom paid, the amount paid, 
what year paid for, and the property and value thereof 
on which the same was paid,” and said reccipt must bear 

7 


34 NEBRASKA REPORTS. [ VoL. 64 
Leavitt v. Mercer Co. 


his “genuine signature.” He must also “enter the name 
of the owner or of the person paying the tax, opposite each 
tract or lot of land when he collects the tax thereon, and 
the post-office’ address of the person paying said tax.” 
Compiled Statutes, ch. 77, art. 1, sec. 103. The receipt 
must “describe the land as it is described in the tax-roll 
and give the valuation thereof,” and, in addition, “on the 
reverse side of the receipt there shall be a statement giv- 
ing the amount of each kind of tax for each one hundred 
dollars.” Sec. 104. Moreover, the treasurer “shall not 
receipt for more than one year’s taxes on the same prop- 
erty in one tax receipt, but shall keep a separate and dis- 
tinct series of numbers of receipts issued for the taxes 
of each year for which the same have been levied and 
assessed.” Sec. 107. Having done all this, the treasurer 
must enter in his cash book “an account of all money by 
him received, specifying in proper columns provided for 
that purpose, the date of payment, the number of the re- 
ceipt issued therefor, by whom paid, and on account of 
what fund or funds the same was paid, whether state, 
county, school, road, sinking fund, or otherwise, and the 
- amount paid in warrants, orders, or receipts, each in a 
separate column, and the total amount for which the re- 
ceipt was given in another column.” Sec. 106. Next he 
“shall write on the tax lists, opposite the description of 
the real estate or personal property whereon the same 
were levied, the word ‘paid,’ together with the date of such 
payment, and the name of the person paying the same.” 
Sec. 108. It must be apparent that there is a limit to the 
number of payments any treasurer and his deputies can 
receive in any one day under these statutory requirements. 
’ We ought not to ask purchasers to pay faster than the 
proper officials can take their money. 

There seems to be a slight error in the decree in that it 
is made to bear ten per cent. interest from the first day 
of the term, contrary to the ruling of this court in Merrill 
v. Ijams, 58 Nebr., 706, 709. Appellee has offered to remit 
the excess over seven per cent., but we think it would be 
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proper to modify the decree to that extent in this court. 
Accordingly, we recommend that the decree be modified 
by providing that it bear interest at the rate of seven per’ 
cent. per annum, and that, so modified, it be affirmed. 


BARNES and OLDHAM, CC., concur, 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is modified by pro- 
viding that it bear interest at the rate of seven per cent. 
per annum,.and, as so modified, it is affirmed. 


JUDGMENT ACCORDINGLY. 


COUNTY OF KEITH V. OGALALLA PoWER & IRRIGATION CoM- 


PANY ET AL. 
FirED FEBRUARY 19, 1902. No. 10,760. 
Commissioner’s opinion, Department No. 2. 


1, Contract: Bonp: CoNSIDERATION: OBLIGEE. A bond given to se- 
cure performance of a contract between the principal and the 
obligee is without consideration, if the obligee is not bound by 
such contract. 


2. Precinct Bond: INTERNAL IMPROVEMENTS: Novice: TERMS oF 
Proposition: AUTHORITY OF CoUNTY COMMISSIONERS. Where 
bonds are voted by a precinct in aid of a work of internal im- 
provement under section 14, chapter 45, Compiled Statutes, the 
terms of the proposition set forth in the notice of election are 
to be taken as defining the authority of the county commission- 
ers in contracting with reference to such improvement. 


3. Strict Compliance. In such case the voters of the precinct are 
-entitled to demand strict compliance with the contract which 
they authorized, and a contract differing substantially as to the 
parties thereté or terms thereof from that voted upon, is not 
binding upon the municipality. 


Terror from the district court for Keith county. Tried 
below before SULLIVAN, J. Affirmed. 


H. E. Goodall, Gaines, Kelby & Storey, John H. Bower, 
Edward R. Dufie and James H. Van Dusen, for plaintiff 
in error. 


N. P. McDonald and Hdwin H. Squires, contra, 
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Pounn, C. 


This is an action upon a bond given by the Ogalalla 
Power & Irrigation Company and certain sureties to the 
county of Keith and Ogalalla precinct the-cin to secure 
performance of a contract between the company and the 
county commissioners of said county acting for the pre- 
cinct. Several questions of importance have been argued, 
but we deem one of them so decisive that we shall confine 
ourselves thereto. One Solon L. Wiley presented a writ- 
ten proposition to the county commissioners, proposing 
to construct a water power and irrigation canal from a 
point on the Sonth Platte river about thirteen miles above 
the village of Ogalalla to said village, if bonds of the pre- 
cinct to the amount of $35,000 were donated in aid of the 
enterprise. Upon petition of upwards of fifty freeholders 
of the precinct the county commissioners called an elec- 
tion, at which the issuance of such bonds was authorizcd. 
Thereafter Wiley organized the defendant corporation, 
which entered into a contract with the commissioners for 
the construction of a canal and proceeded with the work. 
The bond in suit was given to secure full performance of 
that contract. The lower court held, we think correctly, 
that the contract was invalid, and not binding upon the 
precinct, and hence that the bond was without considera- 
tion, and unenforceable. While at common law a bond 
was a formal contract, requiring no consideration, there 
can be no question that our statste abolishing private 
seals has reduced it to the level of all other agreements 
and made it a simple contract. Luce v. Foster, 42 Nebr., 
818. Where a bond is given to secure performance of a 
contract, the entering into such contract by the obligce is 
obviously its consideration, and, if the contract made is 
not binding upon the obligee, and he has done nothing 
of any legal validity or effect, the bond must fail. Where 
bonds are voted by a municipality in aid of a work of in- 
ternal improvement under section 14, chapter 45, Com- 
piled Statytes, the voters are entitled to demand strict 
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compliance with the contract which they authorized. The 
section cited provides that notice shall be given prior to 
the election, as required in cases where bonds are voted 
by a county; and the statute governing such cases requires 
that the whole question shall be contained in the published 
notice. Compiled Statutes, 1901, ch. 18, art. 1, sec. 28. 
Hence it is manifest that the terms of the proposition set. 
forth in the notice of election are to be taken as defining 
the authority of the county commissioners conferred by 
such election. The notice stated that the bonds were to 
be issued for the purpose of being donated to S. L. Wiley 
to aid in the construction of an irrigating and water power 
canal, and that they were not to be delivered to said Wiley 
until he entered into a good and sufiicient undertaking to 
perform all the terms of “his propositions made to said 
precinct, and now on file in the office of the county clerk 
of Keith county.” The proposition was signed by Wiley, 
hut purported to be made by Wiley and “his associates or 
assigons.” But we do not think the voters of Ogalalla pre- 
cinct intended to deal with any such indefinite and un- 
known persons. They did not vote on the proposition made 
by Wiley to aid him or his associates or assigns, but their 
action was limited to a donation to him in aid of his under- 
taking. Nowhere in the notice is any one else suggested. 
The reference to the written proposition only incorporates 
the terms as to what Wiley was to do. It can not super- 
sede the plain and express statement in the notice itself 
as to the party with whom the precinct was to deal. We 
do not doubt that it would have been proper for the county 
commissioners to enter into a contract embodying the 
terms of the proposition, and to take a bond securing per- 
formance of such contract. That would be equivalent to 
incorporating the terms of the proposition in the bond 
authorized and required by the election. But they did not 
do this. Not only did they make a contract with a differ- 
ent person, for Wiley’s ownership of stock in the corpora- 
tion, whatever the amount, would not make them legally 
identical (Humphreys v. McKissock, 140 U. 8., 804; Button 
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v. Hoffman, 61 Wis., 20, 20 N. W. Rep., 667), but they 
varied the terms of the proposition referred to in the no- 
tice of election in many particulars. For instance, the 
proposition was that Ogalalla precinct should have the 
use of the water for domestic purposes. But the contract 
secured by the bond in suit provides only that the company 
should furnish water to Ogalalla village for domestic pur- 
poses, fire protection and water-power. We take judicial 
notice that Ogalalla village, territorially, is but a small 
portion of the precinct, and it is obvious that this depart- 
ure might have altered the result very materially had the 
voters passed upon the proposition in its changed form, 
A contract differing substantially as to the parties thereto 
or terms thereof from that voted upon, is not binding upon 
the precinct. George v. Cleveland, 53 Nebr., 716, and cases 
cited. In George v. Cleveland this court said that the com- 
pliance must be “strict and literal.” But even if a fair 
and substantial compliance were sufficient, we think the 
precinct in this case could have repudiated the contract 
and prevented its execution,.and hence that the bond is un- 
enforceable. Edwards Oovpty v. Jennings, 38 S. W. Rep. 
[Tex. Civ. App.*], 585. We have no doubt that the 
moneys paid out under this contract may be recovered back 
from those to whom they were paid. Whether the petition 
was sufficient to authorize a judgment of that kind against 
the company we need not decide, as the petition in error 
and the briefs raise no such question. This action is to re-. 
cover on the bond, and its object is so stated by counsel for 
plaintiff in error. As there could have been no action on 
the contract, there can be none on the bond for its non- 
performance. 
We recommend that the judgment be affirmed: 


SEDGWICK and OLDHAM, CC., concur. 
By the Court: For the reasons set forth in the forego- 
’ ing opinion, the judgment of the district court is 


AFFIRMED. 


*This case does not appear in 11 Texas Civil Appeals, its chronologi- 
cal place. It was probably not officially reported.—REPORTER, 
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SOVEREIGN CAMP OF WOODMEN OF THE WortLp V. Honora 
GRANDON. 


FILED FEBRUARY 19, 1902. No. 10,864. 
Commissioner’s opinion, Department No. 3. 


1. Insurance: MutTuan BENEFIT: DELINQUENT MEMBER: REINSTATE- 
MENT: Depositine LETTER IN Marv. The constitution of a 
mutual benefit association provided that a member suspended 
for the nou-payment of dues and assessments might be rein- 
stated by personally applying therefor and paying to the clerk 
of his camp all’arrearages, and, if in good health, his reinstate- 
ment should take place and his certificate again become valid 
as soon as payment had been received and recorded by the clerk. 
If the delinquent member does not appear in person to pay his 
arrearages, he shall then send to the clerk a written statement 
on an official form to be furnished by the association, to the 
effect that he is in good health, as a condition precedent to re- 
instatement, and waiving all rights thereto if his written state- 
ment shall be found to be untrue. Held, That a suspended mem- 
ber signing the written statement provided for in the above 
rule, and depositing the same in a letter-box, enclosed in an 
envelope stamped and addressed to the clerk of the camp, had 
sufficiently complied with the requirements of the constitution 
above quoted, although the statement did not reach the clerk 
until after the death of the suspended member. 


2. Physician. A physician may.testify that he was called to attend 
a patient, and to the number and dates of his professional 
visits, as these facts are not privileged under section 333 of the 
Code of Civil Procedure. 


WAIVER OF PRIVILEGE: CROSS-EXAMINATION. In @ suit be- 
tween the representative of a deceased person and an insurance 
company, the physician who attended the deceased in his last 
illness was called by the defendant, and testified to the fact of 
having attended the deceased, and to the time when first called, 
and some other matters relating thereto, but was not allowed 
to testify as to the condition of the deceased or the ailment 
from which he was suffering. The physician, at the request of 
the plaintiff, had given her a written statement to the effect 
that the deceased was not seriously sick until the evening 
previous to his death, and on his cross-examination the physi- 
cian admitted making. the statement, and the same was offered 
and admitted in evidence as a part of his cross-examination. 
Held, That this constituted a waiver of her privilege on the 
part of the plaintiff, and that the defendant should have been 
permitted to re-examine the physician as to the condition of his 
patient. 


3. 
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4. Record: l3oaup oF HEALTH: PRIVIEEGED CHARACTER. A record 
kept under the ordinances of a city for the evident purpose of 
assisting the board of health in the conduct of the affairs of 
that office, is not such a public record as to be entitled to admis- 
sion in evidence to show the truth of the matters therein recited, 
and especially should it be rejected as evidence when offered to 
establish a fact which would not be admissible against a party 
because of its privileged character. 


Error from the district court for Douglas county. 
Tried below before POWELL, J. Reversed. 


Brome & Burnett, for plaintiff in error. 
Timothy J. Mahoney and J. A. C. Kennedy, contra. 


Durrin, C. 


The plaintiff in error is a mutual benefit association 
doing a life insurance business in Douglas county, Ne- 
braska, and elsewhere throughout the United States. On 
June 18, 1894, Thomas Grandon, the husband of the de- 
fendant in error, became a member of Alpha Camp, No. 1; 
and the plaintiff in error issued to said Thomas Grandon 
its beneficiary certificate, by the terms of which it agreed, 
in consideration of certain payments made and to be made, 
to pay the defendant in error the sum of $2,000 at the 
death of said Thomas Grandon. Grandon died May 6, 
1897, and it is alleged in the petition filed in the district 
court that at the date of his death he was still a member 
of said fraternity, in good standing, and the holder of said 
beneficiary certificate, and died without having in anywise 
changed the appointee therein. It is further alleged that 
due notice and proof of the death of said Grandon was 
furnished to the defendant, but that defendant has wholly 
failed, refused and neglected to pay the plaintiff the 
amount due her under said certificate. The answer of the 
defendant admits that it is a mutual benefit association, 
and that Grandon became a member of said association 
in June, 1894, being a member of Alpha Camp, No. 1, 
located at Omaha, Nebraska; admits that it issued to 
Thomas Grandon its beneficiary certificate, and alleges 
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that it was provided by the terms of said certificate that if 
Grandon, at the time of his death, should be in good stand- 
ing as a member of this fraternity, then and in that event | 
it would pay the plaintiff below the sum of $2,000 at the 
death of said Grandon. The answer admits the death of 
trandon and proof of such death. As a defense to the 
action, it is alleged that Grandon had failed to comply 
with the constitution and laws adopted by defendant govy- 
erning said order and its members; that section 108 of the 
constitution of the order provided as follows: “On or 
about the 20th day of each month, the sovereign com- 
mander and chairman of the sovereign finance committee 
shall determine the number of assessments, if any, neces- 
sary to provide for the payment of deaths which may be 
registered for payment and shal! so notify the sovereign 
clerk. In beneficiary head camp jurisdictions, this shaJl 
be determined in such manner as its laws may provide”; 
that section 109 of the constitution is as follows: “Every 
member of this order, unless otherwise notified by the 
clerk of his camp, in the manner herein provided, shall 
pay to the said clerk every month, one assessment in the 
beneficiary fund, together with one monthly payment of 
the sovereign camp or beneficiary head camp general fund 
dues and camp dues, as levied, also any additional assess- 
ments for beneficiary fund or special general fund dues, 
which may have been ordered by the sovereign camp or 
beneficiary head camp, as the case may ‘be; and if he fails 
to pay either on or before the first day of the month fol- 
lowing, he shall stand suspended, and during such sus- 
pension his beneficiary certificate shall be void.” The 
answer further alleges that at the time Grandon became 
a member, and at all times since, the constitution and 
laws of the defendant contained the following provision: 
“Should a suspended member personally appear and apply 
for reinstatement within three months from the date of 
his suspension and pay all arrearages, if in good health. 
he shall be restored to membership and his beneficiary 
certificate again become valid as soon as said payment 
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shall have been received and recorded by the clerk of his 
camp. If a delinquent member does not appear in person ~ 
to pay his arrearages, he shall send to the clerk a written 
statement on the official form, furnished by the sovereign 
camp or beneficiary head camp, to the effect that he is in 
good health as a condition precedent to reinstatement 
and waiving all rights thereto if his said written state 
ment shall be found untrue. If the representations and 
statements made in said written statement be untrue, then 
said payments shall not cause his reinstatement.” It is 
further alleged that Thomas Grandon was not, at the time 
of his death, a member of said fraternity in good stand- 
ing, for the following reasons: That the amount of each 
assessment to be paid by said Grandon was the sum of 
$1.45; that the amount of camp dues to be paid by him 
was 30 cents monthly. It is alleged that he failed to pay 
assessment No. 70 for $1.45, as well, also, as camp dues 
for the month of February, 1897, and that by reason of 
said default and non-payment, his beneficiary certificate 
became wholly null and void. It is further alleged that 
assessment No. 71 was duly made ‘by the sovereign com- 
mander and chairman of the finance committee on March 
20, 1897, for the payment of deaths registered, and April 
20, 1897, assessments Nos. 72 and 73 were duly made; that 
up to May 5, 1897, Grandon had failed to pay assessments 
70, 71, 72 and 73, which amount, in the aggregate, to the 
sum of $5.80; that he also had failed to pay his camp dues 
up to May 1, 1897, which amount, in the aggregate, to the 
sum of $1.20, and that he had been suspended for such 
non-payment from and after March 1, 1897. It is further 
alleged in the answer that on May 5, 1897, the daughter 
of Thomas Grandon called at the office of the clerk of 
Alpha Camp, and ascertained the amount necessary to 
reinstate him, and paid the amount; that the clerk in- 
formed her at the time that, Grandon not having called in 
person and paid the amount, it was necessary for him to 
send a certificate, as provided by the constitution and laws 
of the order; that he gave her a blank certificate in the 
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official form furnished by the sovereign camp, which was 
to be filled out and signed by said Grandon, and which 
certificate contained a statement that said Grandon was 
in good health, as a condition precedent to reinstatement, 
and waiving all rights thereto if his said written statement 
shall be found untrue; that on the next day, to wit, May 
6, 1897, said certificate, signed by said Thomas Grandon 
by the making of his mark thereon, was received by the 
clerk through the United States mail, but that Grandon 
had died on said day, previous to the receipt of said cer- 
tificate by the clerk. It is further alleged that Thomas 
Grandon was not in good health at the time of signing 
said certificate, and that by reason of the foregoing facts 
he had never been reinstated in the order, and that the 
defendant was not liable for the amount of his certificate. 
A trial of the case resulted in a verdict for the plaintiff 
below, on which judgment was entered, and the record is 
brought to this court for review: 

One of the controversies between the parties is the mean- 
ing of the word “send” found in the following clause of 
the constitution of the order: “If a delinquent member 
does not appear in person to pay his arrearages, he shall 
send to the clerk a written statement on the official form, 
furnished by the sovereign camp or beneficiary head camp, 
to the effect that he is in good health as a condition prece- 
dent to reinstatement, and waiving all rights thereto if 
his said written statement shall be found to be untrue. 
If the representations and statements made in said writ- 
ten statement be untrue, then said payments shall not 
cause his reinstatement.” It will be borne in mind that 
Grandon was delinquent in the payment of four assess- 
ments and three instalments of monthly dues to his camp. 
On the afternoon of May 5, 1897, the daughter of Grandon 
called ‘on Allen, the clerk of Alpha Camp, and paid him 
the amount of such delinquent dues and assessments. 
Allen informed her that one in default who did not appear 
in person to pay his dues must send his written statement, 
on the official form furnished by the sovereign camp, that 
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he is in good health, as a condition precedent to his rein- 
statement, and waiving all rights thereto if his statement. 
shall be found to be untrue. On the evening of the same 
day, Grandon signed a certificate as required, and the same 
was deposited in one of the mailing boxes in the city of 
Omaha, but was not received at the post-office until 11 A. 
M. of the 6th of May, and did not reach the hands of the 
elerk until some time in the afternoon of May 6th, and 
after the death of Grandon. Plaintiff in error insists that 
mailing the certificate was not sending it to the clerk of 
the camp, or that, if it was, it can not be considered as 
sent until it actually reached the clerk, and that reinstate- 
ment should date from the time the certificate reached the 
clerk, and not from the time of depositing it in the mail. 
The constitution provides that the certificate must be 
“sent,” not that it shall be received, as a condition prece- 
dent to reinstatement. , 

Much of the ordinary business of the company, must, in 
_the nature of things, have been transacted through the 
mail, and it is not unfair to presume that this provision 
of the constitution was intended for the benefit of mem- 
bers who resided at a distance from the camp, and who, 
as a matter of convenience, if not necessity, were com- 
pelled to use the mails instead of a messenger. There is 
nothing in the constitution stating in what manner this 
certificate shall be sent, and the clerk in this case directed 
that it should be sent by mail, and furnished a stamped 
envelope for that purpose. This is evidence of the con- 
struction put upon the constitution by the officers of the 
order, and we are agreed that the depositing of this certifi- 
cate in the mail was a compliance with the rules of the 
order. This holding is supported by Jackson v. Northwest- 
ern Mutual Relief Ass’n, 47 N. W. Rep. [Wis.], 733. 

On the trial of the case, the defendant below called Dr. 
Malster as a witness, and he testified that he was a physi- 
cian, and that he had been called to attend Grandon in 
his last illness, He gave some evidence as to the time 
when called, and the number of calls made; but, because 
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of objections made by the plaintiff below, he was not al- 
lowed to testify as to Grandon’s condition. The plaintiff 
below, as a part of her cross-examination, exhibits a writ- 
ten statement, signed by the doctor, in the following form: 
“Omaha, August 19, 1897. This is to certify that I treated 
T. Grandon in his last sickness, and that he was not dan- 
gerously sick until the night before he died.” ‘This state- 
ment she introduced in evidence as a part of the doctor’s 
cross-examination. The company then sought to examine 
the doctor further, claiming that by the introduction of 
this statement the plaintiff had waived her privileges, and 
that it was entitled to show by the witness the condition 
of Grandon, and of what illness he was suffering. The 
court refused to allow this examination to be made, and 
this holding of the court is one of the errors assigned and 
argued. We do not know upon what theory the district 
court refused this examination, but it was probably upon 
the theory advanced by the plaintiff below in her brief 
here, and, that her position may be fully understood, we 
quote from the brief: “The plaintiff in error called Dr. 
Malster to show that he had treated Thomas Grandon. 
The only possible object of this testimony was to show, by 
inference, from the fact of treatment that Grandon was 
not in good health. The defendant in error then offered 
the doctor’s written statement as _ cross-examination. 
There was no objection that it was not cross-examination. 
It was offered as such and received as such without objec- 
tion. It was not offered as part of the plaintiff’s case, and 
therefore no waiver can be inferred from it. If the de 
fendant below could put the doctor on the stand and draw 
out testimony tending to show that Grandon was not in 
good health and the plaintiff could not then cross-examine 
‘so as to weaken that evidence without thereby waiving 
the privilege, the statutory privilege is of no avail.” Our 
statute relating to witnesses and their competency con- 
tains the following provision relating to professional com- 
munications: “No practicing attorney, counsellor, physi- 
cian, surgeon, minister of the gospel, or priest of any 
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denomination shall be allowed, in giving testimony, to dis- 
close any confidential communication, properly entrusted 
to him in his professional capacity, and necessary and 
proper to enable him to discharge the functions of his office 
according to the usual course of practice or discipline.” 
Code of Civil Procedure, sec. 333. “The prohibitions in 
the preceding sections do not apply to cases where the 
party in whose favor the respective provisions are enacted 
waives the rights thereby conferred.” Code of Civil Proced- 
ure, sec. 334. The rule in this state, as well as in other 
states having a like statute, is that the above sections pro- 
tect a party against any disclosure by a physician made to 
him in the course of his professional employment, and 
necessary and proper to enable him to discharge his duty 
to his patient. Not only are such communications privi- 
’ leged, but whatever knowledge the physician may gain 
from observing his condition and symptoms is likewise 
privileged. There can be no doubt as to the rights of the 
patient in this respect, and the courts, in a proper case, 
are vigilant to see that these rights are fully protected. 
But the fact that a physician was called to attend a pa- 
tient is not a privileged communication. The supreme 
court of Michigan, in construing a similar statute, said: 
“The fact that a doctor is the family physician of the in- 
sured, and the fact that he attended the insured profes- 
sionally, and the dates and number of his visits, are each 
and all facts which are not within the prohibition of the 
statute, and to which the physician may be permitted to 
lestify.” Bricsenmeister v. Knights of Pythias, 81 Mich., 
625. In Cooley v. Foltz, 85 Mich., 47, we find the follow- 
ing statement: “Plaintiff introduced one physician known 
_ 4s an ‘eclectic,’ and who had never graduated at any regu- 
lar school of medicine, who testified to her injuries. The 
defendant then introduced two physicians as witnesses 
who had been called to treat her both before and after the 
alleged trouble with the defendant. They obtained no 
.knowledge of her ailments and condition except what they 
had obtained in their professional capacity. This testi- 
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mony was objected to as inadmissible under How. Stat., 
7516. The objection was well taken, and the testimony 
should have been excluded. Briesenmeister v. Supreme 
Lodge, 81 Mich., 525, and authorities there cited. The 
entire subject is there fully discussed, rendering further 
mention here unnecessary. The defendant evidently rec- 
ognizes the error, as he has filed. no brief in this court. 
In the event of a new trial it is proper to say that it was 
competent for the defense to introduce these witnesses, 
and prove by them that they had been called by the plain- 
tiff to examine and prescribe for her. The failure of the 
plaintiff to produce them as witnesses was a legitimate 
fact for the jury in determining the merits of the case.” 
The plaintiff in error had a right to call Doctor Malster 
to show by him that he had waited upon Grandon in his 
professional capacity. No privilege was violated in so 
doing, and the defendant in error, by introducing the writ- 
ten statement of the doctor that Grandon was not seri- 
ously sick until the evening previous to his death, opened 
up the question of his condition, and thereby waived the 
privilege which the statute gave her. In Morris v. Rail- 
way Co., 148 N. Y., 88, it is said in effect that statutory 
prohibition can not be used both as a shield and a sword. 
If a party to the suit of his own volition in any manner or 
form places before the jury the evidence of the physician 
as to what he observed or what was said to him, he can not 
longer object on the ground that the knowledge furnishing 
the basis of such confidence was obtained while treating 
the patient in a professional capacity. We have no doubt 
that it was error.on the part of the court to refuse to al- 
low the plaintiff in error to further examine the doctor as 
to the physical condition of Grandon at the time referred 
to in his written statement, and that this is of such ma- 
teriality as to require a reversal of the case. 

There is but one question requiring further considera- 
tion. An ordinance of the city of Omaha makes it the 
duty of every undertaker or other person, before removing 
any corpse for burial, to obtain from the secretary of the 
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board of health a permit to do so, and, before obtaining 
such permit, he shall deposit with said secretary a cer- 
tificate setting forth, among other matters, the cause and 
date of death, and duration of last illness of deceased, 
which certificate shall be signed by the physician or sur- 
geon in attendance at the time of death. In case no phy- 
sician or surgeon attended the deceased, then the certificate 
must be made by some relative or attendant. It will be 
observed that it is only by implication that the ordinance 
above referred to requires the physician to make and sign 
the certificate contemplated by the ordinance. The cer- 
tificate, when made, is not required to be under oath, and 
its purpose is evidently to assist the health department 
in the performance of the duties devolving upon that 
office. It is a mere police regulation, and is not intended 
for the purpose of supplying the public at large with in- 
formation upon which reliance may be placed in the busi- 
ness affairs of the community. We do not think the record 
is of such character as to entitle it to be received in evi- 
dence, as affecting the interest of a party to a litigation. 
There is another reason, which, in our opinion, makes it 
incompetent. If signed by a physician, it contains matter 
relating to his patient which the physician is not allowed 
to disclose as a witness upon the trial against the objection 
of his patient or those representing him. That a record 
of this character, reciting privileged communications, may 
be used in evidence against a party where the testimony 
of the physician making it could not be received, is a 
proposition so inconsistent with reason and natural rules 
of justice that we can not give our consent thereto. The 
court properly refused to allow the certificate in evidence. 

Because of the error of the court in refusing a further 
examination of Doctor Malster, we recommend a reversal 
of the judgment. 


AMES and ALBERY, CU., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


Nore.—Privileged Communications.—Physician and Patient—At com- 
mon law, the protection accorded to professional communications was 
not extended to physicians and surgeons, Taylor, 481. In recognition 
of the necessity for a full confidence between physician and patient, 
the legislatures of the following states and territories have extended 
the privilege to communications between physician and patient: 
Arizona, Arkansas, California, Colorado, Idaho, Indiana, Iowa, 
Kansas, Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, 
New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Utah, Washington, Wisconsin and Wyoming. The re- 
strictive clause of the several states varies considerably. I believe 
that New York was the first state to pass such a law. The New 
York statute reads: “A person duly authorized to practice physic 
or surgery shall not be allowed to disclose any information which 
he acquired in attending a patient in a professional capacity and 
which was necessary to enable him to act in that capacity.” Code of 
Civil Procedure, par. 834. The restrictive clause that physician or 
surgeon “shall not be allowed to disclose,” etc., has been substan- 
tially copied by Towa, Michigan, Pennsylvania and Nebraska. In 
Nebraska the physician and surgeon are placed in the same category 
with the attorney, minister and priest. Code of Civil Procedure, sec. 
333. The New York statute will not protect communications of a 
confidential nature made to one not legally qualified to practice, 
even against the protest of his patient. Wiel v. Cowles, 45 Hun [N. 
Y.], 307. Hence one dealing with another purporting to be a physi- 
cian and surgeon, is charged with knowledge of his disability. The 
several statutes of California, Colorado, Idaho, Minnesota, Nevada, 
North Dakota, Oregon, Utah and Washington, provide that the physi- 
cian either shall not or can not be examined. The statute of Montana 
that he shall not be a witness. The statute of Ohio that he shell not 
testify; and this restriction has been copied by Wyoming. The stat- 
utes of Indiana, Kansas and Missouri provide that a physician shall 
not be competent to testify to information professionally obtained, 
and this provision has been substantially copied in Oklahoma, The 
statutes of Arkansas, North Carolina and Wisconsin provide the 
physician shall not be required, or compelled, to testify. Arkansas 
extends thts protection to the “trained nurse,” while North Carolina, 
by a proviso, leaves the matter in the hands of the presiding judge. The 
statutes of California, Idaho, Minnesota, Montana, Oregon, Pennsyl- 
vania, Utah and Washington expressly restrict the application to 
civil cases. The statutes of Kansas, Nebraska, Nevada, Ohio, Okla- 
homa and Wyoming provide that the patient may waive the privilege 
and allow the witness to testify. As the privilege by these statutes 
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is for the benefit of the patient, it is not impossible that courts might 
hold, as they have held in regard to attorneys, that this, like any” 
personal privilege, might be waived in the absence of a statute. The 
mere fact that one is a licensed physician, does not, ipso facto, confer 
the privilege. The confidential relation must exist at the time the 
information is obtained. Jacobs v. Cross, 19 Minn., 523. The relation 
must not be presumed; it must be proved. People v. Schuyler, 106 N. 
Y., 298, 12 N. E. Rep., 783. It is not necessary to the existence of the 
relation that the patient himself summon the physician; the legal 
effect is the same if he be summoned by the attending physician, by 
the friends of the patient or by strangers. Renihan v. Dennin, 103 N. 
Y., 573. Where the public prosecutor sends a physician to examine 
a person upon whom a crime has been committed, for the purpose of 
obtaining evidence, and he treats the sufferer, the relation attaches 
and the physician is disqualified as a witness. People v. Murphy, 101 
N. Y., 126. The same is true of a physician sent on a like errand by 
the defendant, in a suit for personal injuries. Weitz v. Mound Otty R. 
Co., 53 Mo. App., 39; Freel v. Market Street R. Co., 97 Cal., 40. It is 
otherwise when he visits the patient only for the purpose of informa- 
tion. Nesbit v. People, 19 Colo., 441, 36 Pac. Rep., 221; People v. Kemmler, 
119 N. Y., 580. (The latter is the celebrated electrocution case.) The 
information which a physician is forbidden to disclose, is not con- 
fined to communications made by the patient. But the restriction 
applies to all facts which necessarily come to a physician in a pro- 
fessional case. People v. Stout, 3 Parker’s Rep. [N. Y.J, 670. This 
question has never been passed upon by the supreme court of Ne- 
braska. But in the eighth judicial district of this state, at the 
November, 1897, term of district court for Cedar county, Evans, J., 
presiding, the case of Rawhouser v. Aukeny (bastardy) was tried, when 
the defendant offered as a witness one Augustus Hamilton, who, after 
qualifying as a physician, and testifying that he had been consulted 
by the prosecutrix and had made an examination, was asked what 
was the result of the examination with reference to her being preg- 
nant. The question was objected to as calling for the result of a 
professional consultation and examination. The objection was 
sustained. The ruling was not assigned as error on review before 
the supreme court. To the same effect is Kelley v. Highfield, 15 Ore., 
277; and in Indiana whose. statute, like our own, uses the word 
“communication,” the supreme court “sets the seal of real secrecy 
and confidence upon what the physician observes in respect to the 
patient’s person.” Williams v. Johnson, 112 Ind., 273. There are cer- 
tain communications outside professional privilege. Collins v. Mack, 
31 Ark., 684. There is some disagreement amongst authorities as to 
whether a physician can testify with reference to his patient being 
drunk or sober. Idnz v. Massachusetts Mutual Life Ins. Co., 8 Mo. 
App., 363; Kling v. City of Kansas, 27 Mo. App., 231. The former case 
allows of the physician so testifying; the latter forbids him to go 
testify. The rule of exclusion applies to testamentary capacity. 
Renihan v. Dennin, 103 N, Y., 573. Communications for the purpose of 
doing an unlawful act or committing a crime are not privileged. 
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People v. Lane, 101 Cal., 513, 36 Pac. Rep., 16; State v. Kidd, 89 Ia., 54; 
State v. Smith, 99 Ia., 26, 68 N. W. Rep., 428. A physician is not pre- 
cluded from giving the number and dates of his professional visits. 
Briesenmeister v. Knights of Pythias, 81 Mich., 252; Dittrich v. City of 
Detroit, 98 Mich., 245, 57 N. W. Rep., 125. A physician took an unpro- 
fessional friend with him*to attend a case of confinement. The doc- 
tor was sick and fatigued from overwork. The roads were so bad 
that a horse could neither be ridden nor driven over them. His non- 
professional friend reluctantly consented to go with him and assist 
in carrying the lantern, umbrella and obstetrical instruments. It 
was in midwinter. The house was 14x16 and had but one room. 
During the accouchement, the doctor’s companion conducted himself 
with great propriety, sitting with his face to the wall; and only 
once when the patient, in a labor-pain, had kicked a female assistant 
in the pit of the stomach, was he called to assist. He held one of 
her hands, but returned to his former position when the agony was 
past. The doctor did not disclose the non-professional character 
of his companion. The woman recovered in an action on the case 
against both the doctor and his companion for “shame and mortifica- 
tion,” by this violation of professional confidence. De May v. Roberts, 
46 Mich., 160-166.—REPORTER. oO 


ALBERT GULLION VY. MARGARET TRAVER ET AL. 


FILED: FEBRUARY 19, 1902. No. 11,080. 


Commissioner’s opinion, Department No. 3. 


1. Motion for New Trial: AMENDMENT: UNAVOIDABLE DELAY. A mo- 
tion for a new trial can not be amended after the statutory time 
for filing such motion has expired, except upon a finding by the 
court that the party was unavoidably prevented from present- 
ing the matter contained in the amendment within three days 
after verdict. 


2. Motion for New Trial: AMENDMENT: Lm™iTaTIon. Questions 
presented by an amendment to a motion for a new trial, made 
more than three days after verdict and without a finding of the 
court that the party was unavoidably prevented from present- 
ing such questions within three days from verdict, will not be 
eonsidered by this court. 


3. Instruction: RuLe or Damaces. The refusal to give an instruction 
correctly stating a rule of damages, but which became imma- 
terial on account of the finding of the jury, is not reversible 
error. 


4. Verdict. The verdict of a jury will not be disturbed when based 
on conflicting evidence. 
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Error from the district court for Cass county. Tried 
below before RAMSEY, J. Affirmed. 


Mockett & Polk and C. S. Polk, for plaintiff in error. 
David K. Barr and Jesse L. Root, contra. 


Durrin, C. 


This is an action in replevin brought by the plaintiff to 
recover certain personal property described in a chattel 
mortgage claimed to have been executed by the defendant 
in error, Margaret Traver, and George Traver, her hus- 
band. Charles P. Traver intervened in the action,claiming 
to be the owner of one cow described in the mortgage. The 
jury returned a verdict for the defendants and intervener, 
upon which judgment was entered by the court, and the 
plaintiff in error has brought the record to this court for 
review. 

Some preliminary questions should be disposed of be 
fore proceeding to examine the case upon its merits. The 
verdict of the jury was returned and filed November 28, 
1898, and the plaintiff in error filed his motion for a new 
trial December 1, 1898. December 10, 1898, the court 
made an order granting leave to the plaintiff to amend 
his motion for a new trial. The record does not disclose 
any written application made to the court for leave to 
amend the motion, nor does it appear upon what ground 
such leave was granted, or that any showing was made 
or required as a basis for the order. In Awltman, Miller 
& Co. v. Leahey,-24 Nebr., 286, the plaintiff, after the ex- 
piration of the three days allowed by the statute for filing 
a motion for a new trial, applied to the court, and obtained 
leave to amend his motion. This court refused to consider 
the matters set out in the amendment, and relating to the 
power of the court in such cases said: “Section 316 of the 
Code of Civil Procedure provides that ‘the application for 
a new trial must be made at the term the verdict is ren- 
dered, and, except for the cause of newly discovered evi- 
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dence, shall be within three days after the verdict was 
rendered, unless unavoidably prevented.’ This amendment 
embodies a new and definite assignment of error. It was 
not made until the fourth day after the verdict was ren- 
dered, after the expiration of the time limited by the Code, 
without the finding by the court that the plaintiff ‘was 
unavoidably prevented’ from a compliance with the stat- 
ute, as a palliation for the amendment. Is it not, there- 
fore, to be rejected? If it may be said that the applica- 
tion was made within the statutory limit, and that the 
right of amendment to pleadings is inherent in the court, 
rendering this amendment consubstantial with the orig- 
inal assignments, it may also be suggested that the amend- 
ment was an apparent necessity in bringing the applica- 
tion within the rule that, ‘the [attention of] the trial court 
be specifically called to each alleged error, in a motion for 
a new trial, and the same be also specifically pointed out 
to the supreme court in the petition in error,’ and without 
which the original allegations were too incomplete and in- 
sufficient to support the vague contentions of error pre- 
sented to the court. The amendment comprised sub- 
stantially the whole of error assigned. It does not 
seem, therefore, to have been competent for the court to 
have extended the time limited by the Code, by the allow- 
ance of a substitute, as an amendment, after the, expira- 
tion of the three days appointed, after the verdict. The 
authority of the legislature to regulate, by the Code, ap- 
plications for new trials, will not be disputed. It has 
done so in a mandatory provision. This amendment is 
no less than an infraction-of it. It is an improper suspen- 
sion of the rule of the Code.” 

In the motion first filed no exceptions were taken to the 
instructions of the court, the only error alleged relating 
to instructions being that the court erred in refusing to 
give instruction No. 1, asked by the plaintiff. Following 
the rule announced in Auliman, Miller & Co. v. Leahey, 
we can not consider the errors assigned in the amended 
motion filed for a new trial attacking the correctness of 
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the instructions given by the court to the jury. The re- 
fusal of the court to instruct the jury as requested by the 
plaintiff in instruction No. 1 is not reversible error, un- 
less from an examination of the evidence it shall appear 
that the verdict of the jury is not supported by sufficient 
evidence. The instruction related wholly to the damages 
‘ which the plaintiff should recover for part of the mort- 
gaged property which the defendant had sold and disposed 
of, provided the jury found for the plaintiff. As the jury 
returned a verdict for the defendants this became wholly 
immaterial, and the failure to give the instruction could 
not in any manner prejudice the plaintiff. 

It appears from the record before us that the defendant 
George Traver was indebted to one Cutler. This indebt- 
edness was evidenced by a note which had been indorsed 
by Cutler to Gullion, the plaintiff in error. On the even- 
ing of January 8, 1896, Cutler and Quackenbush, a book- 
keeper for the First National Bank of Greenwood, drove 
out to the Travers farm to obtain security upon the note. 
A real-estate mortgage securing the note was made and 
executed at that time. Further security being demanded, 
the chattel mortgage in question in this case was signed 
by Mrs. and Mr. Traver, and given to Quackenbush, with 
instructions to fill in a description of the property in- 
tended to be covered thereby from a first mortgage then 
held upon the same property by the First National Bank 
of Greenwood. It is claimed by the defendants that Quack- 
enbush was to hold the mortgage until the Travers could 
get to town and examine the mortgage and the description 
of property contained therein. It is asserted, and not de- 
nied, that a portion of the property included in the chattel 
mortgage held by the First National Bank of Greenwood 
had been sold, and the proceeds applied upon that mort- 
gage, and for this reason the Travers insist that they 
desired to examine the mortgage before its delivery, to be 
certain that it did not cover any property not then owned 
by them. Mr. Traver was sick at the time, and the evi- 
dence is practically undisputed that he did not get to town 
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until the 19th of January, 1896. In the meantime, Quack- 
enbush had filled in the mortgage with a description of 
the property, and on the 18th of January, 1896, had filed 
a copy of the same with the register of deeds of Cass 
county. The issue was sharply made that there never had 
been any delivery of this mortgage by Traver and his wife. 

There is ample evidence in the record to support the 
finding of the jury that no delivery was in fact ever made. 
In this condition of the case, we can not, under the well- 
known rule of the court, interfere with the findings of the 
jury. We therefore recommend the affirmance of the judg- 
ment. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


: AFFIRMED. 


ANNIE H. CHAPPLE Vv. SOVERFIGN CAMP OF WOODMEN OF 
THE WORLD. 


FrLeD FEBRUABY 19, 1902. No. 10,716. 
Commissioner’s opinion, Department No. 3. 


4. Life Insurance: ASSESSMENT: LiaBiLity: Notice: By-Law: For- 
FEITURE FOR NON-PAYMENT. Although a by-law of a beneficiary 
life insurance association requires the clerk of the local body 
of the order to notify the members of their liability for assess- 
ments, his failure so to do will not prevent a forfeiture for non- 
payment if another by-law expressly provides that such failure 
shall have that effect. 


2. Assessment: SUBSTANTIAL COMPLIANCE WITH By-Law. Substantial 
compliance with a by-law of such association, empowering two 
designated officers of the society to make an assessment on a 
certain day in each calendar month, and requiring the clerk of 
a superior branch of the order to immediately give notice of 
the making of same to the clerks of inferior associations, will 
be sufficient to uphold the assessment. 


: ApssTracT Equity. An assessment for the precise purpose 
specified in the by-laws of such an association will not be treated 


eo 
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as invalid solely because it may not appear to be abstractly 
equitable. 


4, Forfeiture of Membership: Fact or DELinquENcy ITSELF. When 
the by-laws of such an association expressly declare that the 
fact of delinquency in payment of an assessment shall work a 
forfeiture of membership, and that thereafter the delinquent 
shall not be “entitled to receive the password, or to participate 
in any of the business or social proceedings of his camp, he may 
be admitted to a meeting to pay his arrearages, but must re- 
tire if he does not pay same,” such forfeiture is not waived 
by the mere fact that the member “was present at all the meet- 
ings and participated in all the social proceedings of said camp, 
up and to the time of his death,” which occurred soon after he 
had become delinquent. 


Error from the district court for Douglas county. 
Tried below before Dickinson, J. Affirmed 


‘Nelson C. Pratt, for plaintiff in error. 


’ 


Brome & Burnett, contra. 
‘AMES, C. 


On or about the 21st day of February, 1895, William H. 
Chapple, husband of the plaintiff in error, became a mem- 
ber of the defendant association, and of Alpha Camp No. 
1, thereof, situated at Omaha, in this state. At the time 
he received a certificate of membership, providing, in effect, 
that, if he should die while in good standing as a member, 
his wife, the plaintiff, should be entitled to participate in 
the mortuary fund of the association, to the amount of 
$2,000. This certificate expressly bound the member to 
whom it was issued, by all the by-laws, rules and regula- 
tions of the defendant, and at the time of its issuance the 
former complied with all the requirements of the society, 
requisite to make him a member of the same in good stand- 
ing, and he became such member. Among the objects and 
powers of the association specified in its by-laws is the 
creating of “a fund from which, upon reasonable and sat- 
isfactory proofs of the death of a member, who has com- 
plied with the lawful requirements of the order, there shall 
be paid a sum not exceeding $3,000, to” his beneficiary. 
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One of the regulations of the order is that on the 20th day 
of each month two designated officers of the association 
“shall determine the number of assessments, if any, neces- 
sary to provide for the payment of deaths which may be 
registered for payment, during the ensuing month, and the 
sovereign clerk shall immediately mail notice thereof to 
each camp,’’ whereupon ‘the clerk of the local camp is re- 
quired to remit the contents of the beneficiary fund to the 
sovereign clerk. The money thus remitted is required to . 
- be used, so far as necessary, for the payment of death 
losses. - 

It will be seen: from the foregoing that it is not intended 
that assessments shall be levied for the payment of past 
or current death losses, but are anticipatory in their na- 
ture, and designed to maintain a fund out of which losses 
shall be paid as they shall be incurred. This fact is men- 
tioned here because we think that it disposes of one of the 
objections of the plaintiff in error, which is that the as- 
sessments, or part of them, in the payment of which Chap- 
ple is alleged to be delinquent, were not for the payment 
of losses occasioned by the deaths of members occurring 
during his membership. One of the by-laws provides that 
“the liability of a member to contribute to the payment of 
death losses shall commence with the date at which his 
vertificate was issued by the sovereign clerk.” The first 
assessment for which it is claimed that Chapple was liable 
and delinquent was made on or about April 20, which 
was two months after he became a member. So far as this 
feature of the matter is concerned, his liability therefor 
was consequently within the very letter of his contract. 
In this particular respect, the case is substantially iden- 
tical with that of Fulton v. Stevens, TL N. W. Rep. [ Wis.], 
803, and the same rule applies with equal force to the 
~ gueceeding assessments involved in this litigation. 

It is further objected that the first assessment was in- 
valid because of not having been made at the time or in 
the manner required by the above-mentioned by-law. The 
two officers who were empowered to make it do not appear 
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to have been intended to constitute a board or tribunal, 
but the authority to do this act was lodged in them as in- 
dividuals, and they were not required to keep or make any 
record of their action in the premises. One of these offi- 
cers testified that he was unable to say, positively, whether 
the assessment was made on the 19th, 20th, or 21st of the 
month, and it is not certain whether at the time it was 
made the two men were together; but the witnesses testi- 
fied that it was their custom always to confer with each 
other, either by word of mouth, or by letter, telephone or | 
telegram, and that the assessments were made as results 
of such conferences, and were joint acts of both. We think 
that the regulation relative to making the assessments is 
so far directory that a substantial compliance therewith 
will suffice, and that there was such compliance in this 
instance. A very similar question was before the supreme 
court of Minnesota in Mee v. Bankers’ Life Ass’n (69 
Minn., 210, 212), and was disposed of in the following 
manner: “The first point made by plaintiff’s counsel 
is that the socalled December assessment was in- 
valid for two distinct reasons: (a) Because all steps 
looking toward the assessment were taken prior to a 
time specifically prescribed by the by-laws; (b) because 
no complete assessment was made by the board of trustees 
or by its resolution, what was relied on being largely the 
acts of the secretary or of some clerk under his direction. 
We do not think it worth while to discuss this point at 
. length. It stood admitted that ten death losses had actu- 
ally occurred when on November 6, 1893, an assessment 
being necessary and obligatory upon the association, the 
board of trustees, by resolution, made and levied the regu- 
lar December assessment upon al] members, to be collected 
according to the articles of the association. From that time 
on until the last day of November the secretary and one 
or more clerks were engaged in preparing, causing to be 
printed, and in getting ready for mailing the necessary 
notices of assessment or mortuary calls for over 12,000 
members. These notices were dated December 1, and 
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mailed on the last day of November. The articles provided 
that all assessments for the payment of death losses should 
be made by resolution of the board of trustees, and a by- 
law had been adopted, which read ‘until and unless other- 
wise ordered by the board of trustees, mortuary assess- 
ments’ shall be made only on the first secular days of 
April, July, and December in each year, and by special 
resolution. Although the resolution in question was 
adopted November 6, it was expressly made for the De- 
cember assessment. It was necessary for the resolution to 
be made and adopted prior to the first secular day in De- 
cember, long enough before, at least, to prepare the no- 
tices for mailing, and this is what was done. That the sec- - 
retary and his clerks performed a large amount of clerical 
work incident upon the adoption of the resolution is of no 
consequence whatsoever. The articles and the by-laws 
were substantially complied with, and the assessment regu-- 
larly and properly made.” 

The same principles apply to the notification by the 
clerk of the sovereign camp to the clerk of the local camp 
of the fact of such assessments. He is required to make 
such notification “immediately” by mail. The notices in 
the case at bar were not sent until the first of the month 
following that in which they were made. ‘This was pursu- 
ant to a custom adopted for the convenience of the person 
sending them, and does not appear to have been the cause 
of any loss or inconvenience to anybody else. So slight 
a variance from a prescribed rule by a mere clerical officer 
ought not to be held to defeat a previously valid assess- 
ment. Concerning the collection of assessments after no- 
tice thereof has been received by the clerk of the local 
camp, there are the following provisions in the by-laws of 
the association, to which we have given our own numbers: 
1.. “Every member shall be notified by the clerk whenever 
an assessment is ordered to be levied, before the 10th day 
of every calendar month, unless the official notice is or- 
dered, by the sovereign executive council, to be published 
in an official organ.” 2. “Clerks shall notify members of 
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assessments and dues by sending a notice, by mail, to his 
last known address, or by leaving it at his usual place of 
residence or business on or before the 10th day of each 
month when a payment is to be made.” 3. “The failure of 
the clerk to notify a member of assessments, shall not re- 
lieve a member from the payment of assessments or dues, 
according to the call or requirements of the sovereign 
camp, and he shall stand suspended for non-payment of 
same as if he had received actual notice. And it shall be 
the duty of every member who may not receive a notice 
from the clerk of the camp for the payment of assessments 
or dues to inquire of the clerk of the camp, on or before 
the last day of each month, whether any calls for assess- 
ments or dues have been made or liability incurred against 
him, and if any, he shall pay the same according to the call 
of the sovereign camp, and by-laws of the camp or vote of 
same, and upon a failure to do so, shall stand suspended.” 
Undoubtedly all these rules, having relation to the same 
matter, are to be construed together, and language could 
hardly be more explicit for rendering the giving of notice 
merely directory and non-essential than is that of the last 
of them. It is not contended that Chapple was ignorant 
of these regulations, or that he was imposed upon or mis- 
led in any way with respect to any matter treated of by 
them; and it would be a waste of time to discuss the evi- 
dence as to whether the clerk did notify him, or attempt 
to do so, or whether, if he sent a notice by mail, it was 
properly addressed. We think, however, that there is suffi- 
cient evidence to uphold a finding that the clerk of the 
local camp gave the required notices. Another by-law en- 
acts: 4. “On or before the last day of each month each 
member shall pay the assessments and dues,if any, which 
may have been levied for the month. A member failing to 
pay any assessment or dues within the time required by 
law, shall stand suspended, and shall not thereafter be en- 
titled to any of the benefits of the order, and his certificate 
shall be canceled and void, and he can not attend any meet- 
ings of his camp until he has been duly reinstated in ac- 
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cordance with the laws of the order.’? Chapple died on the 
9th of June, delinquent of three successive assessments, 
and his widow, the plaintiff in error, and the beneficiary 
named in his membership certificate, brought this ‘action 
to recover thereon. The answer pleaded substantially the 
foregoing facts, and, as an avoidance of them, the reply 
contained the following matter, which was upon motion 
stricken out: “He is not entitled to receive the password 
or to participate in any of the business or social proceed- 
ings of his camp. He may be admitted to a meeting to pay 
his arrearages, but must retire if he does not pay same. 
That the said W. H. Chapple was present at all the 
meetings, and participated in all the social proceedings 
of said camp, up and to the time of his death.” The plain- 
tiff in error contends that the order striking this matter 
from the reply is erroneous, for the following reasons, as 
stated in his brief: “The contention of plaintiff in error 
is that, by the defendant in error permitting W. H. Chap- 
ple to attend the meetings of said order, that it thereby 
waived the payment of the assessments, which assessments 
were due and unpaid as claimed by the defendant in error, 
and, granting that such assessments were not paid, that 
they, by reason of the waiver in permitting the said W. H. 
Chapple to attend the meetings, he still was in good stand- 
ing, and his beneficiary entitled to all the rights and priv- 
ileges under the certificate issued by the defendant in er- 
ror.” In support of this contention the plaintiff in error 
cites several authorities in which it is held that the clerk 
of the local camp, who is entrusted with the duty of col- 
lecting the assessments, is for that purpose the agent of 
the superior branch or body of the society for which the 
service is performed, and that if, in so doing, he adopts 
a course of business or conduct, upon the sufficiency and 
propriety of which the members, in good faith, rely, and to 
which they conform, they or their beneficiaries will not be 
deprived of the rights and benefits of membership, because 
of the fact that the course pursued is in violation of the 
known rules of the order. With the principles of those 
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decisions we are fully in accord, but they do not seem to 
us to be applicable to the question at issue in this case. It 
was the clerk of the local camp, not the camp itself, that 
was the agent in the premises. No action by the camp 
was required to suspend the deceased from the right to 
attend its meetings and participate in its social proceed- 
ings. He lost that right instantly by the reason of the fact 
of delinquency. The failure of thc members to resent his 
intrusion into their meetings, or their forbearance to eject 
him therefrom and to forbid him to participate with them 
socially, wrought him no injury, and had no tendency to 
mislead him. No affirmative act is alleged to have been 
done either by the clerk or by the camp which had a tend- 
ency toward that result. A jury was waived, and the cause 
tried to the court, who found generally for the defendant, 
and rendered a judgment of dismissal and for costs. We 
think he did not err, and it is recommended that the judg- 
ment be affirmed. : 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment be 
' AFFIRMED. 


RutTH RROWN ET AL. V. CHICAGO, ROCK ISLAND & PAcIFIc 
RAILWAY COMPANY.* 


FILED FEBRUARY 19, 1902. No. 11,121. 
Commissioner’s opinion, Department No. 3. 


1. Railroad Right of Way: Drposir WitH County JupcEe: Ltaniviry 
or Company. The deposit of money by a railway company with 
a county judge, during the progress of proceedings to obtain 
a right of way, does not, unless it is withdrawn by the property 
owner, discharge the obligation of the company to make just 
compensation for the property taken or damaged. 


One whose property has been taken by a 
railway company for a right of way by statutory proceedings 
for that purpose may, after the proceedings have terminated, 
recover the amount awarded to him by an action at law against 


*Rehearing allowed. Reversal adhered to. 
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the company, and he is not bound to resort to the fund de- 
posited with the county judge during the proceedings, as re- 
quired by statute. 


3. 


: REPUDIATION: EsToppEL. A railway com- 
pany, after having prosecuted proceedings to obtain a right of 
way to a final determination, is estopped to repudiate or aban- 
don them, and is bound to pay the amount of the award to the 
landowner. 


Error from the district court for Lancaster county. 
Tried below before Tutti, J. Reversed. 


Benjamin F. Johnson, for plaintiffs in error. 


W. F. Evans and Billingsley & Greene, contra. 
AMES, C. 


In 1892 the defendant in error began proceedings in the 
county court for Lancaster county for the acquisition, in 
the usual manner, of a right of way for railroad purposes 
over and upon certain lots in the city of Lincoln, a part. 
of which were owned by the plaintiffs in error, and a part 
by one Westerfield. Commissioners appointed for the pur- 
pose assessed the total damages to these lots at $1,600, 
and ‘this amount of money was thereupon deposited by the 
company with the county judge. Upon an appeal to the 
district court this award was for some reason set aside; 
and afterwards, under a new commission issuing from the 
county court, damages were assessed at $950. The prop- 
erty owners and the company then agreed to refrain from 
the further prosecution of the proceedings, and in consid- 
eration thereof it was stipulated that the compensation 
to be paid to the former should be $1,200, or, as the plead- 
ings phrase it, the award should be increased to that sum, 
one-half thereof to be paid to Westerfield and the other 
half to the plaintiffs in error. The money deposited by the 
company at the time of the first appraisement was per- 
mitted by it to be retained by the county judge and was 
directed by it to be applied, so far as requisite, to the satis- 
faction of such claims for damages as should finally be 
established in the behalf of the property owners. Soon 
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after the making of the agreement, Westerfield was, with 
the consent of the company, permitted to withdraw $600 
from the fund; but it was further stipulated between the 
latter and the plaintiffs in error that their part of the 
sum agreed upon should not be withdrawn until they 
should convey to the company, by sufficient warranty 
deeds, the fee title to that part of the lots belonging’ to 
them. It is alleged by the company and denied by the 
plaintiffs in error that it was an expressed part of the 
agreement that the property owners should look to the 
funds in the hands of the county judge for their money, 
but none of the stipulations is in writing and there is no 
evidence upon the point in the record. With this excep- 
tion, however, there is no dispute as to what occurred be- 
tween the parties, and we think the fair interpretation of 
the pleadings and circumstances is that both of them un- 
derstood that the amount of the award, $950, and an addi- 
tional $250, making a total of $1,200, should remain in 
the hands of the judge in the character of a statutory 
deposit, until withdrawn by the parties entitled to it by 
the terms of the compromise. Westerfield, as already 
noted, withdrew his money speedily, but there was some 
delay on the part of the plaintiffs in error because there 
was some difficulty about their title which needed to be 
settled by a decree of court before they could make satis- 
factory deeds of warranty conveying their land. This diffi- 
culty was finally overcome, and the required deeds were 
executed and delivered; and a demand was made upon the 
company to pay $600 to the plaintiffs in error in consid- 
eration of the premises. Payment was refused, and this 
action was brought to recover the sum demanded. It is 
admitted that neither party has withdrawn the money 
from the county judge or his successor in office, or made 
any attempt or request to do so. The trial judge was of 
the opinion that upon this state of facts the plaintiffs were 
not entitled to recover, and instructed the jury to return 
a verdict for the defendant, and thus is presented the only 
question in the case. 
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We are of the opinion that the district court erred. The 
constitution of this state provides, section 21, article 1: 
“The property of no person shall be taken or damaged for 
public use without just compensation therefor.” The lan- 
guage of this section is imperative, and the right of the 
property owners to compensation is unqualified. This 
right can not be impaired or modified by legislation or 
otherwise. He is not compensated until the sum to which 
he is entitled is paid.or tendered to him or to some one 
authorized by him to receive it. It is not competent for 
either the legislature or the courts to appoint some per- 
son without his consent, and to say that payment or de- 
posit with such appointee shall be equivalent to payment 
to him. If the statute expressly so provided, or was sus- 
ceptible of that construction, it would be unconstitutional 
and void. In our opinion such is not its meaning, al- 
though it goes to the furthest limit permissible. The 
money, after the assessment has been made, is deposited 
with the county judge, not as payment, but as security 
that payment shall be made; and no act of the railway 
company, or of the court, or of any-other person except 
the property owner, can convert it into a payment, or 
relieve the corporation of its obligation, not to secure, 
but actually to make, just compensation for the property 
taken or damaged. The property owner may, if he chooses, 
waive his privilege, and apply for and receive the sum 
awarded and deposited, and by so doing he, of course, 
relieves both the company and the judge of all further 
or other responsibility; but he may also, if he prefers, 
stand upon his constitutional right and demand that the 
sum awarded be paid to him, or to an agent of his own 
choosing. Neither during the pendency of the proceed- 
ings nor after they have ended can he be compelled to 
resort for the satisfaction of his demands to the uncer. 
tain security of official responsibility, nor to incur the 
tisk of official delinquency. He can not be charged with 
the negligence or shortcomings of an agent in whose ap- 
pointment he did not concur, nor can he be accused of 
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negiigence because of failure to demand of a third person 
a sum of money which his adversary is under obligation 
to pay himself. The proceeding is instituted at the in- 
stance and for the benefit of the railway company, and 
the deposit is permitted to be made solely for its conve- 
nience. Having made it, the company obtains a license to 
enter upon the land, but does not accomplish a taking of 
the property, or acquire an easement therein, until it has 
satisfied the constitutional requirement and made com- 
pensation therefor to the person owning the same. Com- 
menting upon similar constitutional and statutory enact- 
ments, the supreme court of Iowa, in White v. Wabash, St. 
Lid P.R. Co., 64 Ia., 281, 20 N. W. Rep., 486, say: “These 
provisions are in harmony with the constitution. The 
payment of the money to the sheriff can not be regarded 
as a payment to the landowner. Section 1244 provides 
that the amount of damages shall be paid to the sheriff 
‘for the use’ of the owner of the land. This evidently 
means nothing more than that it shall be paid by the 
sheriff at the proper time to the owner. The sheriff can 
not be regarded as the agent of the owner, but rather 
as the agent of the railway company, which invoked 
his services by instituting the proceedings. The money 
can not be regarded as having been paid into court, and 
therefore in the custody of the law. But, if this be not 
so, the payment to the sheriff is not payment to the land- 
owners. If, through the unfaithfulness or mistake of the 
sheriff, or the failure to pursue the directions of the stat- 
ute, the money should be lost, and not reach the hands 
of the landowner, the loss ought not to fall upon him, but 
rather upon the railway company, which was the mover 
in the proceedings, and received the benefits flowing from 
them. Blackshire v. Atchison, T. & 8. F. R. Co., 13 Kan., 
514.” 

There is evidence in the record that the county judge 
with whom the deposit was made failed to account for the 
money or to pay it over to his successor in office, and, con- 
tinuing in default, had departed front the state; but we 
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have omitted to comment upon this fact, because, in our 
opinion, it is immaterial. The undisputed facts are that 
at about the time of the making of the award the defend- 
ant entered into possession of the property, and has since 
enjoyed an easement in it for railroad purposes, and that 
the plaintiffs in error have not heen compensated therefor. 
But actual possession by the railway company is not essen- 
tial to the plaintiff’s right of recovery. The former, after 
having prosecuted the proceedings to a final determina- 
tion, is estopped to repudiate or abandon them and is 
bound to pay the amount of the award to the landowner. 
Drath v. Burlington & M. R. R. Co., 15 Nebr., 367. Upon 
that state of facts, the plaintiffs, not the defendant, were 
entitled to recover, and the instruction complained of was 
erroneous. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


DurFrrin and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin. 
ion, it is ordered that the judgment of the district court 
be reversed, and a new trial granted. 


. 


REVERSED AND REMANDED. 


Oscar Hotway v. AMERICAN EXCHANGE NATIONAL BANK 
OF LINCOLN. 


Firrp FEBRUARY 19, 1902. No. 10,968. 
Commissioner’s opinion, Department No. 3. 


1. General Demurrer. A general demurrer does not raise the question 
whether there is a defect of parties. 


2. Special Demurrer: ORDER. An order overruling a special demurrer 
will not be reviewed where no-exception to such order is saved. 


3. Order of Attachment: AMENDED PETITION: ANOTHER CAUSE OF 
Acrion: DISMISSAL. Where an order of attachment issues in an 
action, and property is levied upon thereunder, and an amended 
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petition is subsequently filed, which, in addition to the cause 
of action stated in the original petition, sets forth another and 
different cause of action, and the first cause of action is dis- 
missed before trial, the attachment is thereby dissolved, and an 
order for the sale of the attached property, in satisfaction of 
the judgment rendered on the second cause of action, is erro- 
neous. 


Error from the district court for Custer county. Tried 
below before Grimes, J. Affirmed in part. 


Holcomb Bros. and C. lL. Gutterson, for plaintiff in 
error. 


Sawyer & Snell, Kirkpatrick & Hager and Cameron & 
Reese, contra. 


ALBERT, C. 


The relief sought by the original petition filed in this 
case was to subject the individual property of the defend- 
ant to the payment of a certain judgment rendered in 
favor of the plaintiff and against W. Holway & Co., a co- 
partnership, of which, it was alleged, the defendant in 
this case was a member. A writ of attachment issued, 
under which certain real estate of the defendant was at- 
tached. Thereafter, the plaintiff filed an amended peti- 
tion, which, in addition to the cause of action set forth in 
its original petition, set forth a second cause of action on 
certain promissory notes, executed by W. Holway & 
Co. and W. Holway to the Bank of Callaway and by it 
indorsed and delivered to the plaintiff. A demurrer to 
the amended petition was interposed on the ground, among 
others, that there was a defect of parties. The demurrer 
was sustained as to the first cause of action for some rea- 
son, and overruled as to the second. No exception was 
taken by the defendant to the order overruling the de 
murrer. Afterward,.for some reason not clear to us, the 
court made an order requiring the plaintiff to elect upon 
which cause of action it would stand; in pursuance of 
which order, the plaintiff elected to stand on the second 
cause of action. No exception was taken by the defendant 
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to this order, nor to the election of the plaintiff made in 
pursuance of it. The issues were made up and submitted 
to the court without a jury. The court found in favor - 
of the plaintiff and rendered judgment for the amount 
claimed, and ordered a sale of the attached property for 
the satisfaction of the judgment. The defendant brings 
the case here on error. We will refer to the parties by the 
title in the district court. . ; 

It is first urged that the court erred in overruling de- 
- fendant’s objection to the introduction of any testimony 
in support of the second cause of action set forth in the 
petition, for the reason that the facts therein stated are 
not sufficient to constitute a cause of action. The petition 
sufficiently shows that the notes were executed and deliv- 
ered by W. Holway & Co. and W. Holway to the Bank of 
Callaway; that W. Holway & Co. was a copartnership; 
that the defendant in this case was a member of such co- 
partnership; that the notes are past due and unpaid; the 
indorsement and transfer of the notes to the plaintiff; the 
amount due and owing thereon, from the defendant to 
the plaintiff; that being true a cause of action against the 
defendant is stated. In this behalf, however, it is urged 
that if the defendant is liable at all, it was jointly with 
his copartner. Whatever merit there may be in this objec- 
tion, it is one that can not be successfully raised by a 
general demurrer. At common law, the non-joinder of 
parties was available only by plea in abatement. Under 
the Code, it renders a petition vulnerable to a special 
demurrer. Defendant’s demurrer, interposed before an- 
swer, on the ground of a defect of parties, properly pre- 
sented the question. The demurrer was overruled, and no 
exception taken. From this record we must infer that the 
ruling, at the time, was acquiesced in by the defendant. 
If so, it can not be urged as a ground for reversal in this 
court. 

Considerable space is given in the brief to a discussion 
of the statutory provisions for actions against copartner- 
ships. Such discussion is wholly foreign to this case. 
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This is not an action against a partnership, but against 
an individual member. The right to maintain an action 
* against a partnership, as such, is a statutory innovation. 
The right to maintain an action against the individual 
members of a firm on a partnership obligation has never, 
so far as we know, been questioned. Formerly it was the 
only method to enforce a partnership liability at law. 

Complaint is made that the evidence in this case was 
taken at the time when one judge presided, whereas the 
case was submitted and judgment rendered when a dif- 
ferent judge occupied the bench. We find in the record a 
stipulation whereby the cause was submitted on the evi- 
dence taken when the former judge presided. Parties will 
not be heard to complain of a procedure adopted at their 
request, or with their consent. 

The defendant insists that the finding of the trial court 
that the defendant was a member of the firm of W. Holway 
& Co., and that the notes in suit are a partnership liability, 
is not sustained by sufficient evidence. The evidence upon 
this point is quite voluminous. To set it out at length 
would amount to a reproduction of a large portion of the 
bill of exceptions. Hence we shall content ourselves with 
stating that one witness testifies unequivocally that he 
himself was a member of the firm, and that the defendant 
was also a member of the firm of W. Holway & Co. Other 
witnesses testify to the fact that the other partner of the 
firm introduced the defendant to them, respectively, as his 
partner. Another witness testifies that the defendant 
stated to them that he was a member of the firm. In the 
face of such evidence on that issue, it can not truthfully be 
said that the finding of the court thereon is not sustained 
by sufficient evidence. That the notes were given for part- 
nership debts, while not so clearly established as the de- 
fendant’s relation to the firm, is amply sustained by the 
evidence. It is said in this connection that a part of the 
evidence in respect to these issues is incompetent. That 
may be. But it is a well-settled rule of this court that, 
where an action is tried to the court without a jury and 
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there is sufficient competent evidence in the record to sus- 
tain the findings, the judgment will not be reversed on 
account of the admission of incompetent evidence. The 
presumption of law is that such evidence was not consid- 
ered by the court. 

Another ground of complaint is that there is a variance 
between the allegations of the petition and the proof, in 
this: that it is alleged. in the petition that the plaintiff is 
the owner and holder of the notes, whereas it develops in 
the testimony that the notes were indorsed and delivered 
to the plaintiff as collateral security for an indebtedness. 
That does not constitute a variance. On the state of facts 
shown in evidence, the plaintiff was the legal holder and 
owner of the notes. The plaintiff was the only one author- 
ized to maintain an action for the recovery of the amount 
due on the notes. Johnson v. Chilson, 29 Nebr., 301. 

It will be remembered that the order of attachment in 
this case issued on the original petition; that an amended 
petition was subsequently filed, setting up the cause of ac- 

‘tion set forth in the original petition, and a second cause of 
action, based on another state of facts; that the plaintiff 
elected to stand on the second cause of action, whereby the 
first cause of action was, in effect, dismissed. Complaint 
is now made that the court ordered a sale of the attached 
property for the payment of the amount found due, on the 
second cause of action. We think this complaint is well 
founded. By the dismissal of the first cause of action, 
which was the basis of the order of attachment, the attach- 
ment proceedings, being merely ancillary thereto, fol- 
lowed it. From that time on, the court had no jurisdiction 
over the attached property. The order directing a sale of 
the attached property is erroneous. 

We recommend that the judgment of the district court 
against the defendant be affirmed, and that the order di- 
recting the sale of the attached property be reversed, and 
the cause remanded, with directions to the trial court to 
vacate and set aside the order directing such sale. 


Dorris and Ags, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court against the de- 
fendant is affirmed, and the order directing the sale of the 
attached property is reversed, and the cause remanded 
with directions to the trial court to vacate and set aside 
the order directing such sale 


JUDGMENT ACCORDINGLY. 


J. L. Moore, TRUSTEE, APPELLEE, V. FRANCIS M. JACOBS, 
APPELLANT, 


FILED MarcH 5, 1902. No. 11,368. 


Confirmation: APPEAL. 


APPEAL from the district court for Custer county. 
Heard below before Grimgs, J. Affirmed. 


J. R. Dean and J. 8. Kirkpatrick, for appellant. 
S. B. Pound ‘ Roscoe Pound and C. L. Gutterson, contra. 


PER CURIAM. 


An appeal is taken by the owner of the fee title from a 
final order of confirmation of sale of real estate in fore 
closure proceédings. None of the objections presented to 
the trial court as reasons why confirmation should be de- 
nied, except one, are presented or argued in brief of coun- 
sel for appellant; hence such objections are to be taken and 
considered as having been waived. The.objections argued 
in the brief, save one relating to the return of the sheriff 
to. the order of sale, which is apparently without merit, 
were in nowise presented to the trial court, and therefore 
we can not consider them on this appeal. 

The order of confirmation should be, and accordingly is, 


AFFIRMED, 
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HENRY HAINES, APPELLEE, V. DANIEL L. BELLINGER, IM- 
PLEADED WITH WILLIAM H. GQRASSMEYER, APPELLANT. 


FILED Marcu 5, 1902. No. 11,391. 


Confirmation: APPEAL. 


AppPraL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Affirmed. 


B. O. Hostetler, for appellant. 
William Gaslin, contra. 


PER CURIAM. 


Defendants, being the owners of the fee, appeal from an 
order of confirmation of sale entered in proceedings 
brought for the purpose of foreclosing a real estate mort- 
gage. The questions presented for consideration by the ap- 
peal have in the main been passed upon and disposed of in 
the case of Iowa Loan & Trust Co. v. Estate of Devall, 68 
Nebr., 826. Objection is made to the sufficiency of the aff- 
davit of publication of the notice of sale. The objection is 
not well taken. The affidavit,as well as the sheriff’s return, 
is sufficient evidence of publication of the notice as re- 
quired by section 497 of the Code of Civil Procedure. Ne- 
braska Land, Stock-Growing & Investment Co. v. McKin- 
ley-Lanning Loan & Trust Co., 52 Nebr., 410. Objection 
is also made because in making the appraisement of the 
land, the same being a quarter section, the appraisers val- 
ued the entire tract, without taking into account a rail- 
road right of way across the land and one acre deeded for 
church purposes. Conceding such to be the case, the ap- 
pellants are in nowise prejudiced, and none others are 
complaining. On the authority of the cases cited, and for 
the reasons stated, the order appealed from should be, and 
accordingly is, 

AFFIRMED. 
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SARAH JARVIS V. COUNTY OF CHASE. 
FILED MaRcH 5, 1902. No. 11,205. 


1. Notice of Appeal. A notice of appeal, addressed to the county 
clerk, is served, within the meaning of section 37, chapter 18, 
article 1, Compiled Statutes, 1901, when it is delivered to such 
clerk. 


: Dewivery: Fining. The fact that such a notice was de- 
livered to the clerk is a necessary inference from a statement 
in the record that it was filed with him.by the appellant. 


Error from the district court for Chase county. Tried 
below before Norris, J. Reversed. 


Charles W. Meeker, for plaintiff in error. 
P. W. Scott, contra. 


SULLIVAN, ©. J. 


This proceeding in error brings up for review a decision — 
of the district court dismissing an appeal taken by Sarah 
A. Jarvis from an order of the county board of Chase 
county disallowing a claim to recover back money paid for 
a tax-sale certificate covering real estate not subject to 
taxation. The question to be decided is whether the notice 
of appeal, which is conceded to be jurisdictional, was prop- 
erly served. The statute provides (Compiled Statutes, 
1901, ch. 18, art. 1, sec. 37) that when a claim of any per- 
son against a county is disallowed, in whole or in part, the 
claimant may appeal from the decision of the board to the 
district court, by causing a written notice to be served on 
the county clerk within twenty days from the date of the 
decision, and by executing a bond to the county, condi- 
tioned for the faithful prosecution of the appeal and the 
payment of costs. It also provides (sec. 39) that the 
clerk, upon such appeal being taken, shall make out and 
deliver to the clerk of the district court a transcript of the 
proceedings before the county board, and that the appeal 
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shall then be entered, tried and determined as are appeals 
from justices of the peace. It appears from the record be- 
fore us that the notice of appeal was filed by Jarvis with 
the county clerk, but it is contended that this did not con- 
stitute due service. Notwithstanding the decisions cited 
by the county attorney, we think it did. The statute re- 
quiring notice to be served upon the clerk, must, of course, 
be substantially complied with; but, since the sole object 
of the appeal is to enable parties to obtain justice, we see 
no reason for judging harshly or condemning for trivial 
faults, the proceeding by which it is sought to transfer the 
cause to the appellate court. The notice here in question 
was addressed to the county clerk, and it,is entirely cer- 
tain that it was delivered to him, for he states in the tran- 
script filed in the district court that he filed it and copied 
it within twenty days after the county board rendered 
the decision. The notice having been delivered to the 
county clerk within the time limited by the statute, and 
the appeal bond having been given and approved, the dis- 
trict court, when the transcript was filed, had jurisdiction 
of the case, and should have proceeded to a trial on the 
merits. Rigid interpretation and judicial refinement were 
carried too far when the court held that the county clerk 
could receive, file and copy the notice, without being served 
with it. Delivery was service, and the fact of delivery is 
a nécessary inference from the recitals of the transcript. 
The supreme court of Minnesota, in State v. Kliteke, 46 
Minn., 343, went so far as to hold that a notice of appeal 
addressed to the attorney for the appellee was served upon 
the clerk of the district court when it was filed in his office. 
This decision, doubtless, runs counter to the current of 
authority, but it illustrates the repugnance of courts to 
listen to mere captious criticism upon the steps taken by 
a defeated litigant in an effort to obtain a proper adjudica- 
tion of his rights. The decision of the district court is re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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FarMers & MERCHANTS’ STATE BANK OF BEATRICE, Av- 
PELLEE, V. JAMES THORNBURG ET AL., APPELLANTS. 


FmeD MaroH 5, 1902. No. 14,228. 


Judicial Sale: APPRAISEMENT. After land has been sold in execution 
of a decree of foreclosure it is too late to question the appraise- 
ment, except in case of fraud. 


APPEAL from the district court for Gage county. Heard 
below before Lerron, J. Affirmed. 


Eirnest O. Kretsinger, for appellants. 
Leonard W. Colby, contra. 


Sutuivan, C. J. 


This is an appeal from an order of confirmation made by 
the district court of Gage county in an action brought by 
the Farmers & Merchants’ State Bank against James 
Thornburg to foreclose a mortgage upon lot 2 of block 35 
in the city of Beatrice. The ground upon which the order 
is assailed is that the appraisers deducted from the gross 
value of the property the sum of $250 on account of a 
prior mortgage which had in fact been paid and released 
of record, but which was, nevertheless, through an error 
of the register of deeds, certified to the sheriff as a sub- 
sisting lien. The premises were valued by the appraisers 
at $2,800, and the interest of the defendant, after deducting 
the canceled mortgage and taxes, amounting to $12.05, 
was fixed at $2,537.95. The selling price was $1,692, 
which, it will be seen, was less than two-thirds 
of the value of such interest as fixed by the ap- 
praisers. Upon these facts, the district court did not 
err in overrujing the motion to vacete the sale. It 
was the duty of the sheriff, acting in obedience to 
the provisions of section 491d of the Code of Civil Proced- 
ure, to deposit a copy of the appraisement in the office of 
the clerk of the district court before the sale was adver- 
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tised. If this duty was performed,—and presumably it 
was,—the defendant knew, or at least was charged with 
knowledge of the value of his interest in the property as 
fixed by the appraisers, and he should have then moved to 
set the appraisement aside if he was dissatisfied with it. 
It has been frequently decided by this court, and is now the 
settled rule, that objections to an appraisement not 
founded upon fraud must be filed with the clerk of the 
. district court before the sale occurs. Vought v. Foa- 
worthy, 38 Nebr.; 790; Kearney Land & Investment Co. v. 
Aspinwall, 45 Nebr., 601; Security Investment Co. v. Sizer, 
58 Nebr., 669. Itis not claimed that the appraisers in this 
case acted fraudulently in deducting the $250 mortgage, 
and hence it was too late to question their appraisement 
after the sale had been made. The order of confirmation is 


AFFIRMED. 


J. K. Speer v. STATE oF NEBRASKA. 
FireD MaRcH 5, 1902. No. 12,474. 


1. Proceeding for Prevention of Crime: Costs. The defendant in a 
proceeding for the prevention of crime may be taxed with costs 
only (1) where he is held to bail by the district court; and (2) 
where, for want of bail, he is sent to prison. 


2. Costs: CRIMINAL CopE: Conviction. Sections 500 and 501 of the 
Criminal Code, authorize the taxation of costs only in cases 
where a crime has been charged and there has been a conviction 
in accordance with established procedure. 


Error from the district court for Holt county. Tried 
below before HARRINGTON, J. Reversed. 


R. R. Dickson and #. H, Benedict, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


SuLuivan, ©. J. 


This was a proceeding for the prevention of crime, 
brought under chapter 26 of the Criminal Code. The 
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plaintiff in error was charged with having threatened to 
commit murder and was arrested, brought before a magis- 
trate, and upon examination, required to enter into a 
recognizance for his appearance at the next term of the 
district court, and in the meantime to keep the peace and 
be of good behavior generally, and especially toward Ed 
E. Hunter, the person who filed the complaint, and against 
whom the threats had been made. Bail was given in com- 
pliance with the order, and at the next term of the district . 
court the parties appeared, the witnesses were examined 
and the case disposed of in the following manner: 

“The court being fully advised in the premises finds that 
there was sufficient and just grounds for the complaint 
in this case and for binding the said J. K. Speer over to 
keep the peace. The court further finds that it is not nec- 
essary to require the defendant to enter into any further 
security to keep the peace in the future. The court fur- 
' ther finds that said J. K. Speer is liable for all costs in 
this cause both in the county court and in this court; it is 
therefore ordered and decreed that said J. K. Speer pay 
all costs in this cause, the said J. K. Speer to stand com- 
mitted until said costs are paid.” 

Only one question is raised by the petition in error, and 
that is whether the court had authority under the fiudings 
to tax the costs to Speer. Sections 274, 275 and 276 of 
chapter 26 aforesaid are as follows: 

“Sec. 274. The district court to which any transcript or 
‘recognizance to keep the peace, as aforesaid, shall be re- 
turned, shall, upon the appearance of the parties com- 
plaining and complained of, examine the witnesses pro- 
duced upon oath, and may either discharge the accused 
.from his recognizance or commitment, or may order him 
to enter into such other and further security as may be 
just thereafter to keep the peace and be of good behavior 
for such term of time as the court may order. 

“Sec.. 275. For want of such security the court shall 
commit the person accused to the jail of the county, there 
* to remain until such order be complied with, or he be other- 
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wise discharged by due course of law; but in no case shall 
a person so failing to give security be confined for a period 
of time exceeding one year. 

“Sec. 276. Whether such person be held to bail or be 
committed for want thereof, the court shall, in either case, 
render judgment against him for the costs of the prosecu- 
tion and award execution therefor.” 

From a consideration of these provisions of the statute 
it is manifest that when a case of this kind is heard in the 
district court, one of two things must be done: Hither the 
accused must be discharged from his recognizance or com- 
mitment, or else he must be required to give other and 
further security to keep the peace and be of good behavior 
for such period as the court may direct. If the order for 
further security be not complied with, the defendant may 
be committed to the county jail. Section 276 authorizes 
the taxation of costs against an accused person in a pro- 
ceeding for the prevention of crime in two cases only: 
(1) where he is held to bail; and (2) where for want of 
bail he is sent to prison. Speer was not required to give 
bail by the district court and he was not committed for 
want of bail. There was therefore no authority under 
chapter 26 for taxing him with the costs of the proceeding. 

It is suggested, however, that the decision of the district 
court may be warranted by sections 500 and 501 of the 
Criminal Code. In our judgment these sections have no 
relation whatever to proceedings under chapter 26. The 
plaintiff in error was not charged with the commission 
of any crime, and consequently the court had no power 
to punish him. Before sentence can be pronounced against 
a person brought for any purpose before a court of crim- 
inal jurisdiction, he must be charged and convicted in 
accordance with established proceedure. . The decision of 
the district court is 

REVERSED. 

Nore.—Peace Warrant.—The circuit court is required to proceed 

with the examination de novo, and may therefore refuse to look at. 


the legal sufficiency of the warrant under which the party was ar- 
rested. Tomlin v. State, 19 Ala., 9.—REPORTER. 
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FREDERICK HARRIS V. GEORGE JENNINGS ET AL. 
Firep Manca 5, 1902. No. 11,227. 


1. Nune-Pro-Tune Order: SatisFactory Eviprence: Berren EVIDENCE: 
ReEcorD. In deciding a motion for a‘nunc-pro-tune order, the 
district court may act upon any satisfactory competent evidence . 
in support thereof, although minutes of the proceedings, or 
other writing appearing in or among the records of the court 
are regarded as a better class of evidence. 


2. Evidence: Nunc-Pro-Tunc Entry. Evidence examined and held 
sufficient to support an order made to correct the journals by a 
nune-pro-tyne entry. 


3. Motion for New Trial. A motion for a new trial must, in all cases, 
except for newly discovered evidence, be filed at the term at 
which the finding or decision sought to be vacated by the motion 
is rendered. 


OVERRULED: ASSIGNMENTS OF ERROR OUNAvaAilIne. When a 
motion for a new trial is overruled, because not filed within 
the time required by statute, all matters necessarily included 
therein as grounds for a new trial are unavailing on review by 
proceedings in error. 


4, 


Error from the district court for Webster county. Tried 
below before BEALL, J. Affirmed. 


George R. Chaney, for plaintiff in error. 
J. M. Chaffin, contra. 


HoLcoms, J. 


By these proceedings plaintiff in error, plaintiff below, 
prosecutes error from an order or ruling of “e district 
court sustaining a motion for a nunc-pro-tunc order. The 
ruling complained of is evidenced by the following entry 
on the journals of the trial court, as certified by the clerk : 
“Now, on this 11th day of April, A. D. 1899, this cause 
coming on to be heard, nunc-pro-tunc order granted on 
motion, showing injunction dissolved as of May 10th, 1898, 
to which ruling of the court the plaintiff excepts,” etc. 
To the writer it appears doubtful whether the entry 


e 
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quoted eonstitutes a valid final order, to reverse which 
proceedings in error will lie. It is more in the nature 
of a recital to the effect that the court granted the defend- 
ant’s motion, and is in itself insufficient and lacking in 
- the formal requisites to show that the court ordered and 
directed that its journals should be corrected so as to show 
an order of dissolution of the temporary injunction as of 
the time stated, and as a nunc-pro-tunc order. However, 
we pass this, treating the order as a valid and final one, 
from which error may be prosecuted. It is argued that 
the evidence is insufficient to sustain the order, and that 
there existed on the journals-and records of the court no 
written memorandum, or other entry of any kind or char- 
acter, as evidence that the court had at the time stated, 
or at any other time, ruled on the motion to dissolve the 
injunction, or had made an order of the kind sought to 
have evidenced by the correction of the journal asked for. 
The evidence in support of the motion was quite positive 
that the court had by a prior order, and at the time men- 
tioned, dissolved the temporary injunction allowed in the 
case, and fixed the’'amount of a supersedeas bond to hold 
the injunction in force until a trial on the merits could 
be had at:the sum of $100. The evidence was presented 
in the form of affidavits by the parties to the action and 
their attorney. There was no evidence of the order having 
been made from any minute or other writing appearing 
on the journals, records, or dockets of the court, and it 
must be conceded that such evidence would be far more 
satisfactory, and is regarded as a better class of evidence; 
and in some jurisdictions it is held that such evidence is 
essential to sustain a nunc-pro-tunc order. After speak- 
ing to the same point in another case, it is said in Acker- 
man v. Ackerman, 61 Nebr., 72: “This court, however, 
has adopted the rule, which seems the better one, that in 
the exercise of the power of correction of its records the 
court is not confined to an examination of the judge’s min- 
utes, or written evidence, but may proceed upon any sat- 
isfactory evidence,”—citing School District v. Bishop, 46 
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Nebr., 850, and cases there cited; In re Wight, 134 U. S., 
136, 10 Sup. Ct. Rep., 487, 33 L. Ed., 865; Jacks v. Adam- 
son, 56 Ohio St., 397, 47 N. E. Rep., 48; 17 Ency. Pl. & Pr., 
931, note 2. The evidence in the case at bar, under the 
rule stated, was sufficient to sustain the finding and order - 
of the trial court, and we can not rightfully disturb it 
on that account. 

Another insurmountable obstacle presents itself: No 
motion was made for a new trial within the time provided 
by statute, and consequently the trial court was right in 
overruling the motion, as it did, on the ground that the 
motion was not filed within the time and during the term 
at which the order complained of was made. The term 
of court at which the order was entered adjourned 
sine die on April 11. The motion for a new trial was not 
filed until April 18, and after the adjournment of the 
term. This neglect is fatal as to any question required 
to be presented to the trial court by motion for a new 
trial before a reviewing court is authorized to pass upon 
such question. The motion not being presented within 
the time provided by statute, the cotrt was without au- 
thority to grant it, and could either have stricken it from 
the files or overruled it. Nelson v. Farmland Security Co., 
58 Nebr., 604, and cases there cited. All matters included 
in the motion are therefore of no avail to the plaintiff in 
error, and we need not examine the evidence in support 
of the motion, or of the proceedings had during the trial, 
some of which were assigned in the motion as ground for 
a new trial, and on which error is now sought to be predi- 
cated. We find nothing in the record calling for a reversal 
of the ruling of which complaint is made. 

For the reasons stated the order of the trial court is 


AFFIRMED. 
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GONZALES-MANDELBAUM COMPANY V. JOSEPH BroGHAMER. 
FILED MarcH 5, 1902. No. 11,329. 


Bin of Exceptions: QuasHED: ASSIGNMENTS: VERDICT: EVIDENCE: 
Morton To QuasH. Where a bill of exceptions is quashed, and 
the only assignments of error relate to the introduction of evi- 
dence, and a general assignment that the judgment is contrary 
to the law and the evidence, the reviewing court will only in- 
quire whether the pleadings will support the judment rendered. 


Error from the district court for Dawes county. Tried 
below before HOLLENBECK, J. Affirmed. : 


Albert W. Crites, for plaintiff in error. 
Allen @. Fisher, contra. . 


HoLcoms, J. 


The trial court found generally in favor of the defendant 
in an action brought for the recovery of the value of certain 
merchandise alleged to have been sold and delivered to 
him by the plaintiff, and on such finding dismissed the 
action. Plaintiff prosecutes error. The only errors as- 
signed relate to the rulings of the court in sustaining ob- 
jections to the introduction of certain evidence, and a gen- - 
eral assignment that the judgment is contrary to the law 
and the evidence. The bill of exceptions having heretofore 
been quashed, we are only required, in the consideration of 
such assignments of error, to ascertain from the record 
whether the judgment complained of can be sustained by 
the pleadings; and, the most casual examination disclosing 
such to be the case, the judgment of the trial court should 


be, and accordingly is, 
AFFIRMED. 
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Mrs. E. L. Moore v. MICHAEL MORAN. 
Firuep Marca 5, 1902. No. 11,348. 


1. Replevin: Fixtures: MortcaGcEe Lien. A mortgagee of real estate 
can not, because of his mortgage lien, maintain an action in 
replevin for the possession of property removed from the mort- 
gaged premises which he claims as fixtures to the realty. 


2. Pzrchase of Land: THirp Parties: NoTIcE oF TITLE. A purchaser 
of land, with notice of title in third persons to buildings sit- 
uated thereon, takes the real estate subject to the rights of 
such third parties in and to such structures. 


3. Freehold: Permanent ANNEXATIONS: InTENT. When it is evident 
that houses were intended as permanent annexations to the 
freehold, they become a part of the realty, and pass with a 
conveyance of it, and that without regard to the character of 
the foundations on which they stand. Freeman v. Lynch, 8 Nebr., 
192. 

4. Building Used as Residence: Parr or FREEHOLD: TITLE: CLaim 
OF OWNERSHIP: PURCHASE OF BuILpING. A bona-fide grantee of 
real estate, without notice, on which is situated a building used 
as a residence and apparently a part of the freehold, will take 
title to the land, including such building, divested of a claim 
of ownership by a third party whose rights are based on an 
alleged purchase of such building from the grantor as chattel 
property. 

5, Petition in Error: AUTHENTICATION: TYPEWRITTEN SIGNATURE. A 
petition in error can not be treated as a nullity and entirely dis- 
regarded because authenticated in the name of plaintiff in error 
by her attorney, giving his name, each appearing only in type- 
writing. 


Error from the district court for Keith county. Tried 
below before GrimgEs, J. Reversed. 


John H. Bower, for plaintiff in error. 
Wilcor & Halligan, contra. 


Ho.icoms, J. 


This is an action in replevin, the property in controversy 
being sections of lumber and building material which prior 
to the replevin action had formed the main portion of a 
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small dwelling house, 14x18 feet in size, with an addition 
thereto 12x14 feet. The house was located on a tract of 
real estate purchased by the plaintiff in the replevin action 
but a short time prior to the institution of the action. The 
defendant claimed the property in dispute, which com- 
posed the main part of the building, by reason of an al- 
leged purchase of the then owner of the real estate, who 
afterwards conveyed to the plaintiff, and claimed the ad- 
dition as her own property, which she had loaned to the 
grantee of plaintiff while occupying the real estate as the 
owner thereof. After the submission of the evidence the 
court, by a peremptory instruction, directed a verdict for 
the plaintiff, leaving to the jury only the question of dam- 
age, which it was stipulated was only nominal. A motion 
for a new trial being overruled, the defendant prosecutes 
error to secure a reversal of the judgment rendered against 
her. 

As to the principal issues involved, the evidence is with- 
out substantial conflict or contradiction. The record dis- 
closes that the plaintiff in the replevin action had, long 
prior to the transaction out of which the litigation arose, 
been the owner of the real estate on which the buildings 
were situated and had sold the same to one Wilbur, who, 
to secure the purchase price, executed a note secured by a 
mortgage thereon in favor of the plaintiff as grantor. Af- 
ter the purchase of the land, Wilbur bought of the defend- 
ant in replevin the main portion of the building in contro- 
versy, agreeing to pay therefor $25. He also at the same 
time borrowed of her the structure known as the “addi- 
tion,” agreeing to return the same at a future time. He 
neither paid for the main building nor returned the addi- 
tion. The buildings were placed on the land on stones laid 
on the surface of the ground, with railroad ties placed 
between the stones, and against which dirt was thrown, 
forming a sort of embankment to the foundation as thus 
made. The main building consisted of two rooms, lathed 
and plastered, and with a brick chimney. The addition 
formed only one room, with no inside finish, and was fast- 


KAN. 
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ened to the main building with spike nails. It is conclu- 
sively shown that the plaintiff had notice of the character 
of the ownership of the addition, and that it belonged to 
the defendant. Wilbur, a short time before this action 
was instituted, reconveyed the real estate by the usual 
warranty deed to his grantor, in satisfaction of the amount 
owing on the purchase price, which was secured by the 
mortgage mentioned. Prior to the sale of the real estate 
to the plaintiff, he had sold to the defendant the main por- 
tion of the building, of which the material composing the 
same is in controversy; and she, relying on this contract 
of sale and her ownership of the addition, removed the 
same from the real estate on which.located. Whether the 
deed recouveying the premises to the plaintiff was executed 
and delivered before the defendant had removed the build- 
ing, or a portion thereof, is in controversy. The deed 
bears date December 14, and plaintiff testifies that 
it was executed and delivered on that date. The ad- 
dition appears to have been removed about that 
date, and the main structure subsequently thereto. The 
transaction resulting in a reselling of the main 
structure to the defendant, and her authority to 
remove the same, with the addition then belonging to 


‘her, occurred during the month of September previous. 


It is testified that the Wilburs gave possession of the prem- 
ises to plaintiff prior to the execution of the deed recon- 
veying the land to him. The plaintiff, to establish his 
right to the property, relies exclusively on his title thereto 
derived from the deed of conveyance of the real estate, to- 
gether with such rights as accrued to him through his 
prior mortgage thereon. But the mortgage gave to the 
plaintiff only a lien on the real estate embraced in its 
terms, and, until the equities of the mortgagor have been 
adjusted and foreclosed, the mortgagee had no such legal 
title or possessory right to property in the nature of chat- 
tels removed from the mortgaged premises, even though 
claimed as fixtures, as would establish the mortgagce's 


right thereto in a legal action of replevin. He could not, 
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because of his mortgage lien on the land, maintain an ac- 
tion in replevin for property removed therefrom, and 
claimed by him to be fixtures and appurtenant to the real 
estate. Davidson v. Cox, 11 Nebr., 250; Hoagland v. Lowe, 
39 Nebr., 397; Triplett v. Parmiee, 16 Nebr., 649; Elis- 
worth v. McDowell, 44 Nebr., 707. 

This brings us to a consideration of the plaintiff’s right 
to the pruperty in controversy through and by virtue of the 
deed of conveyance of the real estate on which the struct- 
ures were situated. Conceding the execution and delivery 
of the deed the day it bears date, the evidence is conclusive 
that at the time he purchased the land the plain- 
tiff was aware the addition to the main structure was 
owned by the defendant in replevin, and that it had been 
placed on the real estate temporarily, and with the inten- 
tion of the parties to return the same to the owner in the 
near future. He was personally cognizant of the fact that 
the landowner never acquired title thereto, and had pos- 
session of the structure only as a borrowed chattel. 

The evidence does not disclose such attaching to the 
soil or the main building as to make it a fixture as a mat- 
ter of law. It seems reasonably clear that all parties re- 
garded and treated it as chattel property, that it was not 
the intention to affix it permanently to the land, and that 
it remained the property of the person loaning the same,— 
the defendant in the replevin action,—of all of which the 
plaintiff had notice. Freeman v. Lynch, 8 Nebr., 192; 
Nword v. Low, 122 Ill, 487; McDonald v. Shepard, 25 
Kan., 112. 

In any view of the record as presented to us, the de- 
fendant’s title to this portion of the property was so 
indisputably established by the evidence that no ques- 
tion of fact was left for the determination of the jury. 
The rule is that a purchaser of land with notice of title in 
third persons to buildings situated thereon takes the real 
estate subject to the rights of such third parties in and to 
such structures. Wilgus v. Gettings, 21 Ia., 177; Coleman 
v. Lewis, 27 Pa., 291; Crippen v. Morrison, 18 Mich., 23, 33. 
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As to the property which comprises the main structure, 
the facts and circumstances are dissimilar. ‘The evidence 
discloses that it was purchased of the defendant in the re- 
plevin action, and erected by the owner of the land, and 
finished as a residence, and apparently became a perma- 
ment accession to the freehold. It bore all the character- 
istics of a permanent fixture, and, so far as the evi- 
dence throws light on the question, was so intended 
when ‘constructed. The defendant, who sold the house 
to Wilbur, so recognized the building as a part of 
the realty and filed a mechanic’s lien for the pur- 
pose of securing to her the contract price for said 
building. It was used and occupied by the owner as a 

‘dwelling house, and apparently, to all intents and pur- 
poses, became a part of the realty, in the same manner as 
buildings in general do. The defendant claims the prop- 
erty by virtue of an alleged contract of sale made in Sep- 
tember prior to the conveyance of ‘the land to plaintiff in 
the following December. Nothing was accomplished in 
securing the delivery and possession of the property in pur- 
suance of the alleged sale until after the plaintiff had pur- 

_ chased the land, and acquired title thereto and the posses- 

sion thereof by his deed of conveyance dated December 14, 

1897. He had no notice of the defendant’s claim of title, 

and was a bona-fide purchaser, without reservation or ex- 
ception by the grantor, and became entitled to all property 
that properly passed by the deed of conveyance he held. 

. He relied on the situation as it then existed, disclosing, as 

it did, the main residence structure as a fixture belonging 
to, and part of, the real estate which he was purchasing. 

Under such circumstances, it can hardly be doubted that 

title to the building. passed to him with the land, and what- 
ever right the defendant may have had by her attempted 
purchase of the building as a chattel was thereby lost and 
she could not thereafter, as against the grantee, assert her 

right to it as a movable chattel. Freeman v. Lynch, 8 

Nebr., 192; Arlington Mill & Elevator Co. v. Yates, 

d7 Nebr., 286, 292, and authorities therein cited; Knowlton 
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v. Johnson, 37 Mich., 47; Ridgeway Stove Co. v. Way, 141 
Mass., 557; Case Mfg. Co. v. Garven, 45 Ohio St., 289; 
Landon v. Platt, 34 Conn., 517; Rowand v. Anderson, 33 
Kan., 264; Climer v. Wallace, 28 Mo., 556. We conclude, 
therefore, that the plaintiff’s title to such property is 
beyond dispute, and as to it no error was committed in 
directing a verdict for plaintiff. 

It is argued by the defendant in error that, because the 
petition in error is not subscribed by the plaintiff in error 
or her attorney, it must be treated as a nullity, and as 
though no petition in error had in fact been filed in the 
case. The petition appears to be authenticated in the name 
of the plaintiff in error by her attorney in his own name, 
the names appearing only in typewriting. While probably 
the petition would be vulnerable to a motion to strike be- 
cause not properly subscribed, we do not think it can be 
treated as a nullity and disregarded altogether. The peti- 
tion in error is before us, purporting to be a pleading of 
the plaintiff in error, and an application of the party 
aggrieved for a review of the trial bad, resulting in a.judg- 
nent against her, assigning certain alleged errors in the 
trial of the action in the court below, and is, we hold, 
sufficient to require from us a consideration of the errors 
therein complained ‘of. 

The judgment, for the reasons first stated, must be re- 
versed and the cause remanded, which is accordingly done. 


REVERSED AND REMANDED. 


OmaHA LOAN & TRUST COMPANY, APPELLEE, V. MICHAEL 
WALENZ, APPELLANT. 


FILED Makc# 5, 1902. No. 11,396. 


1, Motion to Vacate. The filing of a motion to vacate a decree under 
the provision of subdivision 3 of section 602 of thz Code of Civil 
Procedure does not of itself have the effect of avoiding or 
suspending further proceedings in the execution of the decree, 
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nor would a sale made in pursuance thereof be invalidated be- 
cause such motion had not been acted on by the court nor 
waived by the party filing the same. - 


2. Motion: AppeaL. The action or non-action of a trial court on 
such motion can not be reviewed on an appeal from a final order 
of confirmation. of sale. 


APPEAL from the district court for Douglas county. 
Heard below before DICKINSON, J. Affirmed. 


William H. Crow and L. F. Hale, for appellant. 
EL. H, Scott, contra. 


Ho.comp, J. 


On appeal from an order of confirmation of sale of real 
estate in foreclosure proceedings appellant argues that 
the sale and order of confirmation can not be sustained, 
because, as alleged, the decree by virtue of which the sub- 
sequent proceedings were had is invalid and of no force 
and effect. The contention is grounded on the claim that 
after the rendition of the decree, and at a subsequent term, 
a motion was presented to the trial court to vacate and 
set aside the decree under the provision of the third sub- 
division of section 602 of the Code of Civil Procedure, 
authorizing the court to vacate its own decrees at a sub- 
sequent term on the ground of “mistake, neglect, or omis- 
sion of the clerk, or irregularity in obtaining a judgment 
or order”; and that such motion has not been acted upon 
by the trial court nor waived by the appellant. If this is 
true,—which we do not undertake to determine,—there 
should be, and probably, upon calling the attention of the 
trial court to the fact, would be, a ruling on the motion 
to vacate the decree, allowing to either party, if dissatis- 
fied, an exception, with the right of review. But, so long 
as the decree remains in force, is not vacated, and no pro- 
ceedings are taken to reverse it or stay its execution, the 
mere filing of a motion to set it aside, on which no action 
is taken, will not have the legal effect of rendering it in- 
operative, or prevent a party from enforcing’ his rights 
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thereunder. No effort appears to have been made under 
the authority contained in section 607 to lave further 
proceedings in the cause suspended pending a hearing on 
the motion to vacate, and no order suspending further 
proceedings under the decree appears in the record. The 
decree being in full force and effect notwithstanding the 
filing of a motion to have it vacated, and no suspension 
having been granted, the appellee was authorized to pro- 
ceed thereunder, and sell the mortgaged property to 
satisfy the amount found due; and, the sale made in pur- 
suance thereof being regular in all respects, and in con- 
formity with law, the court very properly entered the 
order of confirmation appealed from. We may assume, 
in the absence of any record, that the motion to vacate 
has been overruled as without merit, in which event there 
can scarcely be any question as to the validity and effect- 
iveness of the decree at all times since its rendition. In 
any event, we can not review the action or non-action of 
the trial court on the motion to vacate its decree in pro- 
ceedings on appeal from a final order of confirmation. The 


order complained of is accordingly 
AFFIRMED. 


JoHN H. MeRcHANT, APPELLEE, V. ANTHONY BAUMEISTER 
ET AL., APPELLA~“TS. 
‘FLED Marcu 5, 1902. No. 11,402. 


Confirmation: APPEAL: INADEQUATE -APPRAISEMENT. 


APPEAL {om the district court for Douglas county. 
Heard below before Scorr, J. Affirmed. 


A. N. Ferguson, for appellants. 
Dexter L. Thomas, contra. 


Hocoms, J. 
From an order of confirmation of a sale of real estate 
in foreclosure proceedings, defendants appeal, presenting 
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for our consideration only the alleged inadequacy of the 
appraisement made, which it is contended is so much be- 
low the true value as to be presumptively fraudulent. No 
actual fraud is charged or attempted to be proved. Sev- 
eral affidavits which are preserved by a bill of exceptions 
were filed in support of and against the appraisement as 
made by the officers acting under the decree. The evidence 
is conflicting and may be said to be fairly well balanced. 
The trial court, in the exercise of its equitable powers, 
being authorized -to direct a new sale if the one made was 
for a manifestly inadequate price, notwithstanding the 
property sold for more than two-thirds of the appraised 
value, and not having done so, we can not say there was 
an abuse of discretion, or that the appraisement is pre- 
sumptively fraudulent. The most that can be said is that 
the appraisers were mistaken, only, in their valuation, 
and this alone is insufficient to warrant the reversal of the 
order of confirmation. Williams v. Taylor, 63 Nebr., 717; 
Cole v. Willard, 62 Nebr., 839, and authorities there cited. 

The order of confirmation ought to be affirmed, which is 


accordingly done, 
AFFIRMED. 


Henry <A. PIERCE, APPELLEE, v. ALICE EX. ATWOOD, AP- 
PELLANT.* 


FILED Marcu 5, 1902. No. 11,017. 


1. Collateral Security: RicHT or SURETY: RELEASE BY CREDITOR. A 
surety has a right to demand that any securities held by the 
creditor as collateral for the payment of the debt shall be ap- 
plied in satisfaction thereof, and if the creditor releases the 
collateral the surety will be discharged to the extent of the 
value of the collateral so released, 


If money is deposited upon such condi- 
tions that the creditor can require it to be applied upon his 
claim, and he consents that it be turned over to the principal 
debtor, without consent of the guarantor, the guarantor is 
thereby released. 


*Judgment modified July 21, 1902, and rehearing denied. See clerk’s 
record. See Pierce v. Atwood under Cases Modified, page Ixiii. 
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AppEAL from the district court for Dodge county. 
Heard below before GRIMISON, J. Reversed in part. 


Enos F. Gray and William H. Atwood, for appellant. 
Courtright & Sidner, contra. 


SEDGWICK, J. - 


This is an action to foreclose a mortgage made by Alice 
KE. Atwood and her husband, W. H. Atwood, upon the sep- 
arate property of the wife. Mrs. Atwood defends upon 
the ground that the loan of $1,000 which the mortgage was 
made, to secure was made to her husband for his sole use 
and benefit, and that she signed the note and pledged her 
property for its payment, as surety for her husband. She 
further alleges that the plaintiff had within his control 


funds belonging to her husband sufficient to discharge the — 


mortgage debt, and that he voluntarily released the same 
without her knowledge or consent. It is elementary law 
that a creditor who by his voluntary act parts with se 
curity for his debt thereby releases a surety or guarantor, 
to the extent of the value of the security parted with. 
Bronson v. McCormick Harvesting Machine Co., 52 Nebr., 
342; City of Maquoketa v. Willey, 35 Ia., 323; Commercial 
Nat. Bank v. Henninger, 105 Pa. St. 496. This requires us 
to examine the record, and to ascertain whether the plain- 
tiff has so conducted himself in relation to this debt, and 
to any fund belonging to W. H. Atwood of which he had 
control, as to release Mrs. Atwood and her property from 
liability therefor. The evidence discloses that G. A. Davis 
and H. A. Pierce of Castile, N. Y., were engaged in the 
banking business in their home city, and also carried on a 
real estate loan business in Nebraska. In 1888 W. H. At- 
wood commenced attending to their business in the city 
of Fremont, and vicinity,—making loans, collecting in- 
terest and matured loans, and acting as their attorney in 
such foreclosure proceedings as were necessary. In July, 
1894, W. H. Atwood borrowed of Davis & Pierce, $1,000, . 
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his wife joining in the note, and executing the mortgage 
in controversy to secure the same. ‘The mortgage covers 
the residence of the Atwoods, the title to which stood in the 
name of the wife; and we may assume that Davis and 
Pierce had knowledge of her title, as they had made a 
previous loan on this same property, and an abstract of 
title had been examined and approved by them when the 
first loan was made. In 1896 Atwood ceased collecting 
‘for Davis & Pierce, but continued to attend to certain 
foreclosure cases as their attorney. Atwood testified at 
that time a dispute arose over the amount due him from 
the firm, and that he requested a settlement and an ap- 
plication of the amount due him for services in discharge 
of this mortgage. The conversation relating to this matter 
was had with Davis, who died previous to the trial, 
and under the ruling in Mead v. Weaver, 42 Nebr., 149, 
this evidence can not be considered, being incompetent 
under section 329 of our Code of Civil Procedure. In May, 
1896, a fee of $375 due Atwood in what is called the “Niei- 
son Case” was applied on this loan, being used to pay one 
matured coupon, and $301, indorsed on the principal note. 
In November, 1895, a second mortgage was made upon the 
premises to Mrs. Cotte-ell, who filed a cross-bill in this 
action and obtained a decree of foreclosure; but, as no 
tenable objections are made to the decree so far as it di- 
rects a foreclosure of this mortgage, it will not be further 
considered. In 1897 there were two cases pending in the 
circuit court of the United States for the district of Ne- 
braska, brought by Davis & Pierce to foreclose mort- 
gages held by them. In both cases Atwood was attorney 
for the plaintiffs. In one of these, known as the “Abbott 
Case,” Atwood collected the sum of $2,630.48. With $2,- 
530 of this sum he purchased three drafts payable to his 
own order, retaining the balance in cash. He then filed an 
attorney’s lien in the other case, which is called the “Meays 
Case,” claiming $7,000, due him for fees for services per- 
formed for Davis & Pierce. The plaintiff thereupon 
formally discharged him as attorney in the case, and he 
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then filed a petition in intervention setting out his clair 
for services, and Pierce, the surviving partner, filed an 
answer and cross-petition. In December, 1897, the three 
drafts purchased by Atwood were deposited in escrow with 
one Briggs, under the following agreement made between 
the parties: 

“Whereas, the amounts represented by drafts No. 172,- 
817, and 172,818, and 172,819, aggregating $2,530, drawn 
by First National Bank of Fremont on Chase National 
Bank in favor of William H. Atwood, are in dispute be- 
tween said Atwood, on one part, and H. A. Pierce and the 
executors of Giles A. Davis, on the other part, each party 
claiming the same, which dispute is about to be litigated 
in the United States Court. It is hereby agreed that said 
drafts shall be and hereby are placed on deposit with A. 
H. Briggs to be by him held until the termination of said 
dispute in court, and then delivered to the successful party. 
In case the amount thereby represented shall be divided, 
said A. H. Briggs shall cash said drafts and apportion the 
proceeds.” 

In the cross-bill filed by Pierce in the Meays case in the 
federal court, he set out the note secured by the mortgage 
in controversy in this action as a demand against Atwood. — 

A special master was appointed to report the facts under 
the law, and, after hearing the evidence, reported that “at 
the time William H. Atwood filed his intervening petition 
herein he had in his hands, as moneys of the cross-com- 

plainant, the sum of $2,630.48,” and “that the services ren- 
dered to the said complainant by the said William H. At- 
wood were of the value of $1,592.39, and that the said 
William H. Atwood is entitled to receive said last-named 
amount as compensation for services rendered the said 
complainant,” and “that the said William H. Atwood is 
indebted to the said cross-complainant upon the promis- 
sory note and coupon mentioned in the answer and cross- 
bill of Henry A. Pierce herein, and that the said note and 
coupon evidence a valid and subsisting obligation,” and 
“that the cross-complainant herein is entitled to the entire 
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fund paid into this court upon the foreclosure proceedings * 
in the above-entitled cause,” and “that the cross-complain- 
ant herein is entitled to receive the said sum of $2,630.48 
received by William H. Atwood as aforesaid, less the said 
auinount of $1,592.39, the amount to which said William H. 
Atwood is entitled for his services aforesaid,” and “that 
this disbursement will settle and pay all matters in con- 
troversy between said Atwood and said Pierce, except that 
said Atwood will still owe to the said Pierce the two notes 
mentioned in the cross-complaint of said Pierce,—one of 
said notes being for $1,000 face, dated July 26th, 1894, and 
‘the other one being for $70 face, of the same date, each 
having an indorsement thereon,”—and the following con- 
clusions of Jaw: 
' “(1,) I find that the complainant in said cross-bill, 
Henry A. Pierce, is entitled to receive the entire funds paid 
into this court upon the foreclosure proceedings in the 
above-entitled cause. (2.) I find that the complainant in 
said cross-bill, Henry A. Pierce, is entitled to receive of the 
$2,630.48, received as aforesaid, by said William H. At- 
wood, the sum of $1,038.09. (8.) I further find that said 
William H. Atwood is entitled to retain of the $2,630.48 
received by him the sum of $1,592.39. (4.) I further find 
that the promissory note and coupon executed by the said 
William H. Atwood, and mentioned in the amended cross- 
bill of the said Henry A. Pierce herein, is a valid and sub- 
sisting obligation, and evidences a valid indebtedness from 
said William H. Atwood to said Henry A. Pierce. (5.) I 
further find (being requested by the parties to make a 
finding as to costs) that the costs of this proceeding should 
be borne and paid by the said cross-complainant, Henry A. 
Pierce. (6.) I further find that a decree should be enterec 
herein, upon the issues aforesaid, awarding out of the 
$2,630.48 aforesaid, the sum of $1,592.39 to the said Will- 
iam H. Atwood, and the said $1,038.09 to the said cross- 
complainant, Henry A. Pierce, and awarding to the said 
Henry A. Pierce the entire sum paid into this court upon 
the foreclosure proceedings in the above-entitled cause, 
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and adjudging the indebtedness evidenced by the promis- 
sory note and coupon signed by said William H. Atwood, 
and mentioned in the amended cross-bill herein, to be 
valid and subsisting, and decreeing that the said complain- 
ant, Henry A. Pierce, pay the costs of this proceeding, and 
that judgment against him be entered therefor, and that 
execution be awarded thereon; that this settlement and 
disbursement of the funds be decreed to cancel all matters 
in dispute between the parties under the issues of this case, 
except that said note and coupon signed by said William 
H. Atwood, and now held by said Pierce, remain unpaid 
and a subsisting obligation from said Atwood to said 
Pieece thereon.” 

Shortly after the filing of this report the following stip- 
ulation was made and filed by the parties: 

“Comes now William H. Atwood, interlocutory peti- 
tioner, and Henry A. Pierce, cross-complainant, and stipu- 
late and move the court that the findings of fact of W. D. 
McHugh, special master, be approved, and that the con- 
clusions of law of said special master be approved except 
as to the taxation of costs, and that decree be entered in 
accordance with the recommendation of said master, ex- 
cept that no attorney’s docket fee be taxed in this contro- 
versy, and that the costs of this controversy be taxed 
equally against the interlocutory petitioner and cross- 
complainant.” 

A decree was thereupon entered conforming to the mas- 
ter’s report, and thereafter the money in the hands of 
Briggs was by him paid over to Pierce and Atwood; each 
receiving the amount awarded him by the master’s report. 

It will be seen that, after the Abbott Case had been dis- 
posed of, issues were made up between Atwood, on the one 
part, and Davis and Pierce, on the other, involving the 
whole controversy between them, including the note herein 
sued upon, which Davis and Pierce had brought into those 
issues as a claim in their favor against Atwood. The is- 
sues being in that condition, the money, $2,530, which both 


parties to the litigation claimed, was by agreement be- 
11 
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tween the parties placed in the hands of a third party, to 
be held by him “until the termination of said dispute in 
court.” The meaning of the stipulation, clearly, is that 
whatever shall be due to either party out of this money on 
deposit upon the final determination of the court of all of 
the issues then presented to the court shall be paid to the 
party to whom itis due. It is clear that a court of equity 
would enforce this agreement, and that there was no way 
in which Atwood could get this money for his own use 
without satisfying the whole claim of Pierce & Davis, 
unless Pierce & Davis should voluntarily turn the money 
over to him. The master’s report is predicated upon the 
idea that Pierce & Davis would release their claim on a 
part of the funds in the hands of Briggs, and dismiss their 
suit as to the note in question, and reinstate the note and 
hold it against Atwood. This idea was undoubtedly in- 
spired by the parties themselves as the law would not have 
made such a disposition of the case without the consent of 
both parties, and, indeed, the consent of the parties is con- 
tained in their stipulation filed shortly after. The decree 
of the court was entered according to the stipulation. 
Could Pierce and Davis, after consenting that this money 
should be paid to Atwood, still hold the homestead of Mrs. 
Atwood, which she pledged as guarantor for her husband? 
The weight of authority is that a surety, when sued for the 
debt of his principal, may offset a claim which is due to the 
principal from the creditor. 1 Brandt, Suretyship & 
Guaranty, sec. 236. Our statute provides that, “when 
cross-demands have existed between persons under such 
circumstances that if one had brought an action against 
the other a counter-claim or set-off could have been set up, 
neither can be deprived of the benefit thereof by assign- 
ment or death of the other, but the two demands must be 
deemed compensated, so far as they equal each other.” 
Code of Civil Procedure, sec. 106. And it is insisted. that 
the common-law rule that the creditor may pay an inde- 
pendent debt which he owes to the principal, and still hold 
the sureties liable for the whole debt guaranteed by him, 
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does not obtain in this state, or, at all events, if the cred- 
itor has any lien upon or any means of controlling the ap- 
plication of any funds of the principal, so as to make it 
available in the satisfaction of his claim, he can not re- 
linquish such fund to the principal without releasing the 
surety, and we think that this is undoubtedly the rule. 
In City of Maquoketa v. Willey, 35 Ia., 323, it is said: 
“The creditor, however, can not relinquish any hold he 
has acquired upon the property of the debtor without re- 
sorting to the proper proceedings to make therefrom the 
debt. And this rule is alike applicable if the property 
has been voluntarily placed in the hands of the creditor, 
or he has acquired a lien thereon by proceedings at law. 
This is unquestionably the rule of the authorities. Ther 
will be found collected and discussed in 3 Leading Cases 
in Equity (Hare & Wallace’s notes, p. 552, Rus v. Berriny- 
tow) and 2 Am. Leading Cases, 260 (Hare & Wallace’s 
Notes to Pain v. Packard and King v. Baldwin). See 
upon this point Chambers v. Cochran & Brock, 18 Ia., 159. 
This rule is well founded upon the equitable doctrine that 
he who, by his wilful act, causes a loss, ought to endure its 
consequences and not transfer its effects to an innocent 
party. The creditor, having in his hands property to se- 
cure the debt, voluntarily placed there by the principal 
debtor, would not be permitted to relinquish it or appro- 
priate it to other purposes: By such an act the property 
would be lost so far as the satisfaction of the debt is af- 
fected. The case is not different if the property should 
come to the hands of the creditor by his own act, as through 
the institution of legal proceedings. In either case it is 
plain that equity and fair dealing toward the surety de- 
mand that he appropriate the property to the payment of 
the debt.” 
The question of the ownership of the property, and the 
right of the creditor to apply it upon his claim, had, ina 
former action, been submitted to a referee, who had re- 
ported that the property belonged to a third party and 
was not applicable upon the claim of the plaintiff. The 
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parties afterward stipulated that the report of the referee 
should be confirmed, which was done. Upon this branch 
of the case the court said: 

“The judgment was rendered upon the referee’s report 
without objection and upon the consent of the city ; that is, 
of its attorney in the case, for whose act in this matter the 
city must be held responsible. As we have seen, the judg- 
ment was unauthorized by law. It is then the case of a 
judgment by consent adverse to the rights and interest of 
the defendant. Under it certain property upon which the 
city had a legal hold for the satisfaction of its claim 
against Murphy was discharged and thus lost to defend- 
ant. It was a voluntary relinquishment, for the judgment 
by consent, contrary to the rules of law and the rights of 
the parties, must be so considered. Under the principles 
above announced, the loss resulting therefrom must be 
borne alone by the plaintiff.” 

And so in the case at bar the money ¥ was so ase that 
it was under the control of the plaintiff, so that without 
his consent its application upon his claim could not have 
been prevented. It is manifest that under such circum- 
stances his consent that this money be paid to the prin- 
cipal debtor would release the surety. 

The decree of the district court, on the petition of plain- 
tiff, is reversed and the cause remanded with instructions 
to dismiss the action as to Mrs. Atwood, and to render 
judgment for the amount of the note and interest against 
Mr. Atwood. The decree, on the cross-petition of Cotte- 
rell, is affirmed. 


JUDGMENT ACCORDINGLY. 
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B. A. BENSON V. JOHN S. CAULFIELD, REVIVED IN THE NAME 
or CHARLES E. CLApp, ADMINISTRATOR. 


FinED Marca 5, 1902. No. 11,206. 
Commissioner’s opinion, Department No. i. 


1. Indemnity Bond: Recitats: Levy: Recovery. The fact that 
an indemnity bond recites that the officer has been directed to 
levy upon property of the judgment debtor, will not prevent a 
recovery, if he was actually directed to levy upon property of a 
third party, and does so at request of the principal in the bond. 


ConDITION: PAYMENT oF JUDGMENT: BREACH OF BOND. 
Where a bond is conditioned to indemnify the officer against 
all “harm, trouble, damage, costs, suits, actions, judgments and 
executions” growing out of the levy, the payment by the officer, 
after its affirmance, of a judgment in conversion for taking the 
property, constitutes a new breach of the bond. 


3. Statute of Limitations. The statute of limitations does not run 
against an action for damages upon such breach until the stat- 
utory time after the payment. 


4. Surety: PAYMENT OF CONVERSION: ASSIGNMENT OF JUDGMENT: 
CoNSIDERATION. The fact that the funds for the payment of the 
conversion judgment were furnished by a surety on the officer’s 
bond as sheriff does not impeach an allegation that the officer 
paid it, and the furnishing of the funds is a sufficient considera- 
tion for an assignment of the indemnity to the officer’s surety. 


Error from the district court for Douglas county. 
Tried below before PowxELL, J. Affirmed upon filing of 
renuttitur. 


Hall € McCulloch, for plaintiff in error. 


‘ 


Byron G: Burbank, contra. 


Hastings, C. 


This action is brought upon an indemnity bond given 
April 24, 1888, to William Coburn, sheriff of Douglas 
‘ county, in the penal sum of $1,955, to indemnify Coburn 
against all,“harm, trouble, damage, costs, suits, actions, 
- judgments and executions” that might arise, come, or be 
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brought against him on account of the levy of an execu- 
tion on a judgment in favor of William L. Hall and against 
the New York Storage & Loan Company. The execution 
was, at the request of plaintiff, levied upon certain prop- 
erty which was claimed by one John L. Watson. At the 
close of plaintiff’s testimony, defendant Benson moved 
for an instruction in his favor, and again at the close of 
the case renewed the motion, and at that time plaintiff 
also asked a similar instruction; and the court granted 
plaintiff’s request, and instructed as follows: 

“You are instructed that under the pleadings, the law 
and the evidence herein, you should return a verdict for 
the plaintiff against the defendant E. A. Benson, for the 
sum of three thousand four hundred and twenty-one and 
25-100 ($3,421.25) dollars, being $1,955 of principal and 
$1,466.25 interest, at seven per cent. from April 24, 1888, 
to February 6, 1899.” 

Twenty-seven errors are assigned, only one of which, 
viz., the fourth, which complains of the giving of the above 
instruction, need be considered. Evidently, if this instruc- 
tion was correct, and no other verdict was possible in the 
case, it is immaterial what errors there may have been in 
the admission or rejection of evidence, except as such er- 
rors affect the question of the propriety of this instruction. 
The rightfulness of this instruction is assailed for, three 
principal reasons: (1) Evidence does not show any breach 
of the bond; (2) action upon it was barred by the statute 
of limitations; and (3) no cause of action arose in favor 
of plaintiff, Caulfield. The bond was in favor of Coburn, 
and it is claimed that Coburn never acquired any right of 
action, because he paid nothing on the judgment, and could 
assign none to Caulfield. 

. The first point is urged on the ground that the bond re 
cites that the execution is directed to be levied upon the 
property of the New York Storage & Loan Company. It. 
is urged that, if this had been done, there would have 
arisen no trouble, because of the levy, and that the bond 
provides for no indemnity against taking anybody’s else 
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property. This objection can not be sustained, fur the 
reason, first, that it. does away with the palpable meaning 
of the bond, which is to indemnify the sheriff against levy- 
ing upon property to which he was directed, as the testi- 
mony shows, by the judgment creditor Hall. In the next 
place, it appears clearly that Hall’s judgment was set aside 
and the execution quashed, so that it does not follow that 
liability would not have attached, if the levy had been 
made upon the property of the storage company. The sec- 
ond reason hardly seems to be any better. It is true that 
the bond indemnified Coburn against judgments. Numer- 
ous cases are cited by plaintiff in error, that where one is 
indemnified against judgments a right of action accrues 
when judgment is rendered, and damages to an amount 
sufficient for the satisfaction of such judgment are recover- 
able at once. No case, however, has been shown which 
holds that only one condition of the bond creates a cause 
of action. The bond sued upon here contained an indem- 
nity not only against judgments, but against harm, costs, 
suits and damages. It is true that the judgment which 
was finally paid by Coburn in this action was rendered 
March 14, 1893, and this action was begun December 7, 
1898. It is also true, however, that September 30, 1898, 
Coburn paid the judgment recovered by Watson for con- 
version of the goods levied upon, with interest and costs, 
amounting to $5,416. That this was a valid and enforce- 
able judgment, duly and regularly obtained against the 
sheriff on account of the levy of this writ of execution, 
seems clear upon the evidence, and was once determined by 
this court. Coburn v. Watson, 48 Nebr., 257. That the 
making of this payment under compulsion of the judgment 
was a “harm and damage” arising out of the levy of the 
execution procured by means of this indemnity bond, 
seems clear. If so, it was a new breach of the condition 
of the bond and recoverable-for, independently of the 
question whether there could have been a recovery for the 
breach caused by the mere rendition of the judgment. If 
this is true, the statute of limitations would not begin to 
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run as to this breach of the bond until the time of payment, 
September 30, 1898. The third reason assigned for con- 
sidering this instruction for plaintiff erroneous, rests upon 
the proofs addnced as to the manuer of payment of the 
judgment recovered against Coburn. It appears that it 
was paid by the plaintiff, Caulfield. through Coburn. 
Caulfield, as the proof shows, gave Coburn a note secured 
by mortgage on Caulfield’s property, and payable to Wat- 
son, and cash to make up the total amount due on the 
judgment, $5,416. Coburn used these funds to pay the 
judgment, took a receipt to himself, and assigned his in- 
demnity to plaintiff Caulfield, who was one of the sureties 
on his sheriff’s bond. This was ample consideration for 
the assignment of the bond, and supports the allegation 
that Coburn paid the judgment, and, for value, assigned 
the indemnity. 

As above suggested, we do not think it necessary to ex- 
amine the alleged errors in the admission of testimony. 
They could have produced no harm, in our view of the 
case, because we find the testimony, as a whole, enough 
to compel a verdict in favor of Caulfield to the amount of 
his assigned indemnity. The verdict, however, is too large. 
The penalty of the bund is only $1,955. The breach of the 
bond for which this action is brought, and this recovery 
had, occurred on Septeinber 30, 1898. The right to sue for 
the breach by reason of the rendition of judgment in 
March, 1898, was barred by the statute of limitations, if 
it ever existed. The limit of damages for the recovery 
upou a penal bond in this state seems to be the amount of 
the penalty and interest from the time the condition is 
broken. Mutlen v. Morris, 43 Nebr., 596, 608. The extent, 
therefore, of plaintiff’s recovery would be $1,955 and in- 
terest at seven per cent from September 30, 1898, up to the 
tirst day of the term at which judgment in this action was 
rendered, viz., February 6, 1899. This amount is $47.90. 
The interest, however, allowed in the verdict is $1,466.25, 
—an excess of $1,418.35 over the true amount. The in- 
struction complained of was erroneous to that extent. A 
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new trial should be granted, or a remittitur directed for 
this sum. It is therefore recommended that if the above 
excess interest of $1,418.35 be remitted from the judgment 
in this case within thirty days, that the judgment be af- 
firmed as to the remainder, and interest from the date of 
its rendition; that otherwise the judgment be reversed and 
the cause remanded; and that plaintiff in error recover 
costs in this court. 


Day, C., concurs. KIRKPATRICK, C., not sitting. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that if the excess interest of $1,418.35 
be remitted from the judgment in this case within thirty 
days, the judgment be affirmed as to the remainder, with 
interest from the date of its rendition; otherwise that the 
judgment be reversed and the cause remanded; and that 
plaintiff in error recover costs in this court. 


-TUDGMENT ACCORDINGLY. 


BaNKurs’ RESERVE LIFE ASSOCIATION V. LANTIE J. FINN. 
Firep Marcy 5, 1902. No. 11,257. 
Commissioner’s opinion, Department No. 1. 


1. Tendering Answer After Demurrer: WaIveR. Tendering answer, 
and asking leave to file same, after the overruling of a de- 
murrer to a petition, is a waiver of mere formal defects in the- 
petition and of any irregularity in the time or manner of acting 
on the demurrer. 


2. Refusal of Leave to File. Not error to refuse leave to file an 
answer setting up that the action was prematurely brought 
where the facts alleged were insufficient to sustain such plea. 


3. Life Insurance Policy: Proor or DeatH. Under a life insurance 
policy providing for payment in ninety days after satisfactory 
proof of death, an objection to such proofs, which in no way 
impeaches the sufficiency of the showing of the death of 
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assured, but complains as to the condition of his health, when 
first insured, shows no ground for delaying action more than 
ninety days after such proof was submitted. 


4. Default: IssuzE or Law: Costs. Under section 432 of the Code of 
Civil Procedure, the court, on the determination of an issue of 
law, or when a party is in default, may, at the request of the 
party not in default, assess damages on proof without the in- 
tervention of a jury. 


Error from the district court for Douglas county. 
Tried below before Scorr, J. Affirmed. 


Timothy J. Mahoney and J. A. C. Kennedy, for plaintiff 
in error. 


Weaver & Giller, contra. 


Hastines, C. 


Plaintiff in error and defendant below in this case com- 
plains “that the entire course pursued by the district court 
in this case was one of arbitrary abuse of authority, by 
which the plaintiff in error was unlawfully deprived of 
every and any opportunity to be heard upon the merits of 
the case.” It certainly seems that the defendant was not 
' permitted to be heard upon the merits of his case. It re- 
mains to be ascertained whether there were any merits to 
be examined. This is an action upon a policy of life in- 
surance, and to plaintiff’s petition below a motion was in- 
terposed to require the plaintiff to make her petition more 
certain by setting out the date of the delivery of the policy 
and the insured’s condition of health at that time. This 
policy contained the following clause: “This policy takes 
effect and becomes binding upon the association only upon 
the actual delivery thereof to the applicant while in life 
and in good health, and the payment in cash to the asso- 
ciation of the first annual premium or installment thereof’ 
while in good health.” The petition alleges that J uly 1, 
1897, the deceased “took out a policy of life insurance in 
the defendant association.” As the policy expressly pro- 
vided that it should have no effect until delivery, this was 
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an allegation of delivery to the deceased on that date. 
Granting that the provision in question was a condition 
precedent, there was no occasion shown for requiring any 
more specific plea of its performance than was contained 
in the petition, which alleged: “AJl of the conditions of 
said policy to be performed and fulfilled by said Harold H. 
Finn or plaintiff have been duly performed and complied 
with.” This allegation was certainly a compliance with 
section 128 of the Code of Civil Procedure, and there 
seems to have been no error on the part of the court in 
overruling the motion. The motion had been filed by T. W. 
Blackburn as defendant’s attorney.. He took an exception 
to its overruling and then withdrew his appearance as at- 
torney -for the defendant. This was on March 28. On 
March 380, a general demurrer was filed on behalf of de- 
fendant, signed, “B. H. Robison, Pres.” Defendant em- 
ployed no attorney until April 29 when Mr. Robison states 
that he employed T. J. Mahoney, and was informed by Mr. 
Mahoney that the latter was engaged in the Kerr murder 
trial, and would be unable to give the matter any atten- 
tion for probably two weeks. On May 3, a notice was 
served upon President Robison, there being no attorney of 
record, that the demurrer would be called up by plaintiff 
on Saturday, May 6, at 9:30, or as soon thereafter as coun- 
sel could be heard. At that time the clerk of T. J. Ma- 
honey appeared and gave notice to the court that Mr. 
Mahoney had been employed and desired to appear, and it 
seems that nothing further was done on that day. On 
Wednesday, May 10, the demurrer was called up and over- 
ruled by the court, and the finding entered that it was filed 
for delay only, and the sum of $10 for the benefit of plain- 
tiff was taxed, as costs, against the defendant. Counsel 
admits that in tendering an answer, and asking leave to 
file it, he has waived any merely technical error in the peti- 
tion or in the time and manner of overruling the demurrer. 
But it is insisted that his demurrer was good, and that the 
petition presented no cause of action. The basis of the 
claim is the failure on the part of plaintiff to plead speci- 
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fically the fulfillment of the condition as to good health 
at the time of the delivery of the policy. It is urged that 
section 128 of the Code of Civil Procedure, cited above, 
does not apply, for the reason that this is a condition pre- 
cedent, not in the contract, but to be performed prior to 
its taking effect. As this condition is created by express 
stipulation in the contract, and would have no existence if 
it were not in the contract, and a part of it, we are not able 
to draw this distinction. As above indicated, the allega- 
tion that all conditions had been “performed and fulfilled” 
and “complied with” seems sufficient under the statute. 
No entry of leave to plead was made, and there would be > 
no right to plead without leave so long as such finding re- 
mained upreversed upon the records. However, on May 17, 
1899, the defendant filed an answer, and on June 1 
plaintiff filed a motion to strike it out, because filed 
without leave of court, and without authority of law. 
This motion was sustained and defendant excepted. On 
June 3, defendant filed a motion for leave to refile the an- 
swer,supported by affidavits showing the foregoing state of 
facts. On June 12, defendant’s motion for leave to answer 
was overruled, and defendant excepted. The court then 
proceeded, over defendant’s objection, to take the. proofs 
and rendered judgment in favor of plaintiff for $2,112.71 
and costs. On June 14, a motion was filed to vacate this 
judgment, because of error in refusing to strike from plain- 
tiff’s petition; because of error in overruling the motion 
to cause plaintiff to make her petition more specific; error 
in sustaining the motion to strike defendant’s answer; 
error in calling up for disposition and overruling defend- 
ant’s demurrer to plaintiff’s petition; irregularity in the 
proceedings of the court; abuse of discretion in striking 
out defendant’s answer; error in overruling the motion for 
leave to refile; irregularities in the hearing of the cause 
on June 12, and the entry of default on that date without 
notice to defendant, and in the absence of defendant’s at- 
torney after the court had been informed in open court 
that the attorney was employed in a trial in another court. 
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This motion was overruled, and the same grounds of error 
are alleged in this court. 

In tendering an answer and asking leave to file it on 
June 38, the defendant must be held to have waived errors 
of form and procedure occurring prior to that time. The 
real question presented here is whether there was an abuse 
of discretion in refusing to allow defendant to file the an- 
swer presented. The only issue tendered by the answer 
was that the action on part. of plaintiff was prematurely 
brought. The policy provides that the association shall 
within ninety days after receipt of evidence satisfactory 
to it of the death of the insured, pay to the beneficiary said 
sum insuved, after deducting the balance of the current 
year’s preiniums, if any, and any indebtedness of the in- 
sured or beneficiary to the association. This is the only 
provision as to any delay. It is true that there are further 
provisions that it shall be the duty of the beneficiary to 
notify the association of the death, in writing, and furnish 
ws soon as possible, on the blanks provided by the associa- 
tion, such proofs and affidavits as the executive committee 
may require in order to satisfactorily establish the facts 
as to the life and death of the insured and the legality of 
the claim against the association; and all matter so fur- 
nished to the association may at its option be used by it 
as evidence of the facts therein stated. This provision, 
however, seems to be in no way connected with the ninety- 
day clause by its terms, nor does it seem that it should be 
by its meaning. No complaint is made of any lack of proof 
of the death of the insured. The fact of such death is not 
denied, and is impliedly admitted in the answer. The. 
ninety days were apparently provided for the purpose of 
enabling the defendant to procure these other additional 
proofs and showing, which it is made the duty of the bene- 
ficiary to furnish. The answer shows that after receiving 
plaintiff’s proofs on July 18, they were retained without 
objection until October 13, ninety-two days, and then re- 
turned, with a requirement of affidavits from other physi- 
cians who had attended the deceased during the last year 
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of his life. It seems neither necessary nor proper to hold 
that after they are all furnished and complete, and the 
whole ninety days, after a sufficient proof of death had 
been furnished, have been employed in the getting of them, 
then a further truce of another ninety days should be re- 
quired before any legal proceedings could be taken. It 
seems clear that no defense to this action was tendered in 
the answer, and that no prejudicial error appears in the 
refusal to permit it to be filed. 

It remains, then, only to consider wheter or not there 
was any prejudicial error in taking proofs and entering 
judgment when the motion for leave to file was overruled, 
or any abuse of discretion in so doing. Section 432 of the 
Code provides: 

“Tf the taking of an account, or the proof of a fact, or the 
assessment of damages, be necessary to enable the court to 
pronounce judgment upon a failure to answer, or after a 
decision of an issue of law, the court may, with the assent 
of the party not in default, take the account, hear the proof, 
or assess the damages; or may, with the like assent, refer 
the same to a referee, master, or commissioner, or may 
direct the samie to be ascertained or assessed by a jury,” 
ete. 

In this case, an issue of law had certainly been made and 
decided, and, on the overruling of the application to an- 
swer, the defendant was in default, and it was competent 
for the court to proceed to take the proofs and assess the 
damages. The complaint that the proceeding was without 
notice to the defendant is clearly without merit, as it was 
taken on the occasion of passing on defendant’s own mo- 
tion for leave to file, and in his presence. If, as we con- 
clude, there was no error in refusing permission to file this 
answer, it seems equally clear that there was no error in 
proceeding, at the request of the plaintiff, and on plaintiff’s 
waiving a jury, to assess the damages. The proof tendered 
was sufficient to warrant the action of the court, and it is 
recommended that the judgment be affirmed. 


Day, C.. concurs. KIRKPATRICK, C., not sitting. 
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By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 
AFFIRMED. 


BANK OF MILLER ET AL. Vv. JAMES E. RICHMON.* 
FILED Marcon 5, 1902. No. 10,303. 
Commissioner’s opinion, Department No. 1. 


1. Malicious Prosecution: PROBABLE CAUSE: Previous Goop CHAR- 
ACTER OF PLAINTIFF. In an action for malicious prosecution of - 
a criminal action, or for an offense which imputes moral turpi- 
tude or want of integrity, it is competent for the plaintiff, in 
making his case in chief, to show his previous good character 
as bearing directly upon the question of probable cause, where 
such reputation was known to the defendant, or was of such 
general notoriety-that he will be presumed to have known it. 


2. Arrest in Civil Action: FoRMAL DiscHarGE. Where a Person is 
charged with being about to leave the state for the purpose of 
avoiding an examination concerning his property, and is ar- | 
rested under the provisions of section 535 of the Code of Civil 
Procedure, and brought before the county judge for examina- 
tion, an order, made upon hearing, that there was not sufficient 
evidence to warrant the arrest of the accused, is sufficient 
to show the proceedings fully terminated so far as the question 
of malicious prosecution is concerned, although the record fails 
to show a formal discharge. 

3. Instruction: PROBABLE CAUSE: CouUrRT. The question as to what 
constitutes probable cause is a question for the court to de- 
termine, and not for the jury; that is, the court must deter- 
mine, as a matter of law, whether the facts are of such a char- 
acter aS would warrant a man of ordinary prudence in filing 
a complaint. An instruction which leaves to the jury to de- 
termine not only the facts, but also whether these facts would 
constitute probable cause, is erroneous. 


‘Error from the district court for Buffalo county. Tried 
below before SULLIVAN, J. Reversed. 

Willis L. Hand, for plaintiffs in error. 

Norris Brown and Willis D. Oléham, contra. 


*Rehearing allowed. Reversal adhered to, 
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Day, C. 


James E. Richmon brought this action in the district 
court of Buffalo county against the Bank of Miller and 
Nelson Maddox to recover damages for malicious prosecu- 
tion. The trial resulted in a judgment in favor of the 
plaintiff for $400, to review which the defendants have 
brought error to this court. 

The petiiion alleged that on January 18, 1898, the de- 
fendants falsely, maliciously and without reasonable or 
probable cause, caused the plaintiff to be arrested under 
the provisions of section 535 of the Code of Civil Proced- 
ure, which provides for the arrest and detention of debtors 
about to leave the state to avoid an examination concern- 
ing their property until such time as the examination can 
be had. The answer admitted the filing of the affidavit 
and the arrest and detention of the plaintiff, but alleged 
that defendants acted upon sufficient and reliable informa- 
tion, which led them to believe, and they did believe, that 
plaintiff was about to leave the state for the purpose of 
defrauding his creditors and avoiding an examination 
concerning his property; that they acted in good faith and 
without malice, and upon the advice of counsel, to whom 
they had previously communicated all the facts. 

A number of errors are assigned for a reversal of the 
judgment, some of which we deem it unnecessary to con- 
sider, as they are not likely to again arise upon another 
trial of the case. Upon the trial the plaintiff was per- 
mnitted, over the objection of the defendants, to introduce 
evidence tending to show his good reputation in the com- 
munity at the time of his arrest. This ruling of the court 
is one of the errors now complained of. In ordinary civil 
suits it is undoubtedly the rule that evidence of good char- 
acter is not pérmissible in making out a case in chief, and 
the authorities are in conflict as to. whether in actions for 
maicious prosecution of a criminal action the plaintiff 
may, in the first instance prove his good character. Some 
courts of high authority maintain the view that in actions 
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for malicious prosecution of a criminal action, the plaintiff 
may, in the first instance, prove his own good character 
as tending to show that the prosecution was without prob- 
able cause. In McIntire v. Levering, 148 Mass., 546, it is 
said: In an action for malicious prosecution plaintiff, in 
order to prove that the prosecution was without probable 
cause, may show his good reputation, known to the defend- 
ant when the prosecution was commenced. This view also 
finds support in the following cases: Woodworth v. Mills, 
61 Wis., 44; Israel v. Brooks, 23 Ill., 575; Miller v. Brown, 
3 Mo., 127 and Blizzard v. Hays, 46 Ind., 166. While it 
is true that every one is presumed to have a good character 
until the contrary is shown, and this presumption ordi- 
narily saves the necessity of proof, yet when one is charged 
with crime, or with an act which imputes moral turpitude 
or want of integrity, he is not obliged to rest upon the legal 
presumptions in his favor, but may show, if he can, his 
good character. So, in an action for malicious prosecu- 
tion, where the party is charged with a criminal act, or an 
offence involving moral turpitude or lack of integrity, the 
better rule, as it seems to us, is to permit the plaintiff, in 
waking his case in‘chief, to show his previous good char- 
acter, as bearing directly upon the question of probable 
cause, where it is shown that such reputation was known 
to the defendant, or was of such general notoriety that he 
will be presumed to have known it. In the case at bar 
the affidavit which formed the basis for the arrest, does 
not charge the plaintiff with the commission of a crime 
as the term is ordinarily understood, but does charge him 
with an offense which necessarily imputes a bad character 
for integrity and fair dealing. We think, therefore, that 
it was competent for the plaintiff to show that immedi- 
ately prior to the commencement of the prosecution he 
bore a good reputation for honesty and fair dealing, which 
was known to the defendants, or which ought to have been 
known to them on account of the general knowledge in 
the community. 

Another error, argued at some length, was that the al- 

12 
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leged malicious prosecution was not fully terminated at 
the date of the commencement of this action, and hence 
the present suit was prematurely brought. The record 
shows that upon the arrest of the plaintiff he was taken 
before the county judge for examination, and upon the 
hearing the county judge found that there was not suff- 
cient evidence to warrant the arrest of the plaintiff; but 
the court thereafter proceeded with the examination, 
which disclosed that the plaintiff had $18 in his possession, 
which the court ordered him to turn over to the defendant 
on its judgment, and in default of such payment to be 
committed to the sheriff. We think the proceedings were 
fully terminated, so far as the question of malicious prose- 
cution is concerned, when the county judge made his order 
that there was not sufficient evidence to warrant the arrest 
of plaintiff, and that plaintiff was not about to leave the 
state. The order with reference to the payment of the 
money into court was an incident of the examination of 
the plaintiff under the statute, and not a part of his arrest 
and detention. Upon the same day of these proceedings 
before the county judge the present action was commenced, 
and, in order to show that all of the orders of the county 
court had been made before this action was instituted, one 
of the attorneys was called as a witness, and testified that 
the petition was not prepared or filed until after the de- 
cision of the county court. In this, we think, there was no 
error. : : 

It is also urged that the proof does not sustain the alle- 
gations of the petition, because the petition states that the 
defendants charged the plaintiff with a crime, whereas the 
affidavit offered in evidence in proof of the charge shows 
that the plaintiff was not charged with a crime, but it was 
merely a charge that he was about to leave the state for. 
the purpose of avoiding an examination concerning his 
property and to defraud his creditors. The petition, how- 
ever, sets forth at length the affidavit upon which the 
plaintiff was arrested, and, while the acts complained of 
were not, in a technical sense, a crime, punishable by crim- 
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inal process, we think the petition having set forth the 
terms of the affidavit they were sufficiently pleaded to per- 
mit the affidavit to be offered in evidence. In one part of 
the petition the acts of the plaintiff were referred to as an 
“offense.” 

Another error complained of relates to certain instruc- 
tions given by the court upon its own motion, one of which 
was as follows: “The defendant Maddox claims that he 
had information from others of facts and circumstances 
which caused him to believe the defendant [plaintiff] was 
about to leave the state to avoid examination as to the 
property he owned. It is for you to determine whether — 
or not such information if he had the same, was sufficient 
to justify him in instituting the proceedings against the 
plaintiff. And in this connection you are instructed that 
the information that would justify the making of the com- 
plaint against another for the purpose of having him ar- 
rested, must be of such character and obtained from such 
sources that business men generally of ordinary care and 
prudence and discretion would feel authorized to act upon 
it under similar circumstances. If in this case the jury 
believe from the evidence that defendant made the alleged 
affidavit before the county judge for the arrest of the plain- 
tiff and that he was arrested in consequence thereof, then 
it is a question of fact to be determined by the jury from 
the evidence whether the defendant when he made the 
complaint, acted upon such information as men of ordi- 
nary care and prudence would have felt justified in acting 
upon under like circumstances.” It is the settled law of 
this state that the question as to what constitutes probable 
‘cause is a question for the court to determine, and not for 
the jury. Where the facts are undisputed, the court must 
say whether or not there was probable cause; that is, the 
court must determine as a matter of law whether the facts 
are of such a character a8 would warrant a man of ordi- 
nary care and prudence in filing a complaint. The province 
of the jury is to determine whether certain alleged facts 
exist, but the court must determine the sufficiency of these 
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facts to constitute probable cause. In an action for ma- 
licious prosecution, where the facts are disputed, the jury 
is to determine what the facts are; the sufficiency of the 
facts to constitute probable cause is for the court. Such 
is the holding in Jonasen v. Kennedy, 39 Nebr., 313. The 
instruction here complained of leaves to the jury to deter- 
mine not only the facts, but also whether those facts would 
constitute probable cause. There was no other instruction 
in which the court informed the jury what facts would 
constitute probable cause, In this instruction, we think, . 
there was error. 

We therefore recommend that the judgment be reversed 
and the cause remanded for further proceedings. 


Hastines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the cause remanded. 
REVERSED AND REMANDED. 


Norz.—The character and reputation of the defendant for chastity 
and virtue is not at issue in an action of bastardy. Stoppert v. Nierle, 
45 Nebr., 105; Houser v. State, 93 Ind., 228; Low v. Mitchell, 18 Me., 372, 
375. The general character is not regarded as put in issue by one 
unlawful or fraudulent act. Low v. Mitchell, supra; Attorney General v. 
Bowman, 2 B. & P. [Eng.], 532, note a; Nash v. Gilkeson, 5 S. & R. [Pa.], 
352. Evidence of good character not admissible in civil suit for mali- 
ciously burning plaintiff’s wheat stacks. Barton v. Thompson, 56 Ta.. 
571. Ditferent rule in action for libel and slander. See Townsend, 
Libel and Slander.—REPORTER. 


ALBION MILLING COMPANY V. First NATIONAL BANK OF 
WEEPING WATER ET AL, 


Yep Marcu 5, 1902. No. 11,293. 
Commissioner’s opinion, Department No. 2. 


1. Brief: ARGUMENT: INsTRUCTIONS: ASSIGNMENT OF Error: Con- 
SIDERATION. Where, in an argument and brief, error is assigned 
for giving and refusing a group of instructions and no reason 
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is pointed out, or authorities cited, by or from which the court 
can determine the several questions involved in the assign- 
ment, the matter should receive no consideration. 


2. Faulty Answer: Repity: REQUEST FOR INSTRUCTION: REFUSAL. 
Where an answer is faulty, but is replied to and treated by the 
plaintiff as sufficient during the whole trial and proceedings, 
the court should refuse to instruct the jury, at plaintiff’s re- 
quest, that certain of the facts atleged in the petition were not 
denied by such answer. 


3. Financial Worth: Honest Opinion: Liasitity. Where one gives 
an honest opinion as to the financial. worth and standing of a 
third party, and as to whether or not such third party is en- 
titled to credit, based on information, which information he 
imparts to the person making the inquiry at the time such 
opinion is given, the mere fact that he was mistaken in his 
opinion will not make him liable in.an action for fraud and 
deceit, to one who acts thereon. 


4. Verdict. Where it is clear, from the law and the evidence, that 
the verdict returned by the jury is the only one which can be 
sustained in the case, it will not be set aside for errors occur- 
ring at the trial. 


Error from the district court for Cass county. Tried 
below before RAMSEY, J. Affirmed. 


Nelson O. Pratt, for plaintiff in error 
J. EE. Douglass, contra,. 


Barnes, O. 


This action was commenced in the district court of Cass 
county by the plaintiff herein against the defendants for 
fraud and deceit alleged to have been practiced upon it 
by defendants, by making false statements in regard to 
the business character, financial standing, and responsi- 
bility of a third party, to wit, one S. M. Prouty, who. was 
engaged in selling flour and other milling products in the 
village of Weeping Water, Cass county, Nebraska, and 
also as to the advisability of extending credit to him. The 
petition was in the usual form, and the facts stated therein, 
if true, were sufficient to constitute a cause of action. The 
answer of the defendants, though not closely or carefully - 
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drawn, or couched in apt legal phrase, in substance denied 
the material allegations of the plaintiff’s petition. To this 
answer the plaintiff filed a reply. The case.was duly tried 
and the jury returned a verdict for the defendants. A 
motion for a new trial was overruled, judgment was en- 
tered for the defendants upon the verdict, and plaintiff 
brings the case to this court by petition in error. 

The only evidence offered by the plaintiff in support of 
the allegations of its petition, as to the false and fraud- 
ulent representations complained of, was given by one Mr. 
Elliott. After testifying that he had received a letter from 
Mr. Prouty stating that he, Prouty, wished to handle 
the plaintiff’s milling products, and would Nke credit in 
the transaction for about $500, the witness was inter- 
rogated and further testified as follows: 

Q. You may state what, if anything, you did after you 
received that letter, Mr. Tlliott. 

A. I called up the First National Bank of Weeping 
Water,—called the central office, and asked for the pres- 
ident or cashier of the First National Bank. She called 
back and said that the president was out, but the cashier 
was there, and had a talk with him. I told him that Mr. 
Prouty had been talking with us about buying some flour, 
and asked the First National Bank,—or, rather, the cash- 
ier,—and asked him what he knew; and he said he had 
been there for some time in business; he seemed to be doing 
well himself, and they kept his account there at the bank; 
that he asked them for no funds; as so far as he knew he 
was getting along nicely. He then asked me about what 
the probable amount would be. I told him about 9500, 
and he said “Yes; I should say he would be good for that 
amount easily”; he didn’t owe them anything. 

This conversation over the telephone was claimed to 
have taken place on the 28th day of October, 1896. De- 
fendant Murtey, the other party to the conversation, testi- 
fied for the defendant, substantially as follows: 

Q. What did the party talking over your phone say to 
you? ; 
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A. He said he had an order from Mr. Prouty, and he 
wanted to know what I thought about it. 

Q. What question did he ask? 

A. He wanted his standing in a general way,—financial 
standing. 

Q. What did you tell him? 

A. I told him he had been meeting his bills; that he had 
dealt with us some time and he owed us nothing; that he 
seemed to be honest, as far as I could say,—straightfor- 
ward. . 

Q. What else did you tell him? 

A. I think I asked him what was the amount of his 
shipment, and I think he said about $500,—-something of 
that sort. ' 

Q. What did you say to him? 

A. I told him that probably he might be good for that, 
I wasn’t certain about it, however. 

This was all the evidence of any kind that was intro- 
duced upon the trial in relation to the alleged representa- 
tions and statements made by the defendants, or any of 
them, to the plaintiff, as to the financial standing of Mr. 
Prouty. Further on the witness testified that Mr. Prouty 
had an account at that time at the bank; that it was not: 
overdrawn ; that he was not indebted to the bank anything 
at all; that he had heard no objections to Prouty’s deal- 
ings; that he had paid his bills so far as he knew, and 
there had been no pending claims against him up to that 
time, to the bank, to his knowledge; that he had paid for 
everything, so far ashe knew. The credit was finally given 
to Prouty on the last days of January and the first days 

_of February, 1897. This evidence is quoted in full in or- 
der that a clear understanding may be had of the ques- 
tions hereinafter determined. 

1. The first assignments of error set forth in the plain- 
tiff’s brief are under the head of “Instructions,” and are 
as follows: “Instruction No. 3, given by the court on its 
own motion, and in particular that portion which is as 
follows: ‘But if it or its officer or officers attempted to give 
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such information, then it or its officer or officers were bound 
under the law to give honest information, such as was 
within their knowledge,’—plaintiff contends is not a cor- 
rect statement of the law; and likewise instruction No. 4, 
given by the court on its own motion, and instruction No. 
1, requested by defendants and by the court given, and 
instruction No. 7, requested by the defendants and by the 
court given.” We ought not to be required to consider 
this assignment. It has been frequently held that where 
error is assigned in the giving and refusing of a group of 
instructions, and one of them is proper the whole assign- 
ment of error fails) No reason is pointed out, and no 
authorities are cited by which we can determine whether 
the position taken by counsel is correct. 

2. The next assignment of error is as follows: “The first, 
second and third instruction asked for by plaintiff should 
have been given.” We decline to consider this assignment 
of error for the reasons given above. It is claimed, how- 
ever, that by one of these paragraphs the court was asked 
to instruct the jury that the statements set forth in para- 
graph five of the petition were not denied. We have ex- 
amined this question, and hold that the request was prop- 
‘erly refused, for the reason that no demurrer was ever 

filed to the answer, no motion to make it more specific and 
certain was ever urged; no objection was offered at the 
trial that it did not state facts sufficient to constitute a 
defense, but, on the contrary, it was always treated as 
though every allegation contained in the petition was suit- 
ably denied. It was decided in the case of Rosenbaum v. 
Russell, 35 Nebr., 518, that an answer, although faulty, 
will be held to be sufficient when assailed for the first time. 
by a motion for a new trial. We think that rule is ap- . 
plicable to the facts in this case. 

3. Errors are assigned for the giving of other instruc- 
tions tendered by the defendant, and the refusal to give 
those tendered by the plaintiff. All of these instructions 
‘were directed to the main question of the liability of the 
defendants. By the instructions asked for by plaintiff 
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the court was requested to instruct the jury that if the 
defendants made the representations set forth in the evi- - 
dence without knowing whether their statements were 
true or not, and the plaintiff had relied thereon to its in- 
jury, it would be entitled to recover. The plaintiff has 
mistaken the law of this case. The statement made to its 
agent, Elliott, by the defendant Murtey, when they con- 
versed together by telephone, taken in the light of all of 
the circumstances and interpreted by the plain import of 
its language, can not with reason be considered as any- 
thing more than a fair expression of his opinion of the 
financial condition and worth of My. Prouty. Indeed, 
from its very nature, it could not be anything else. In the 
conversation Murtey gave Elliott all of the information 
on that subject which he had himself, and on which his 
opinion was based; and the plaintiff thereafter was as well 
able to form an opinion as to the advisability of extending 
credit to Prouty as was defendant Murtey, and these 
statements in no way rendered him liable to the plaintiff 
in an action for fraud and deceit. Tryon v. Whitmarsh, 1 
Met. [Mass.], 1; Marsh v. Falker, 40 N. Y., 562; Meyer v. 
Amidon, 45 N. Y., 169; Cowley v. Smyth, 50 Am. Rep. [N. 
J.], 482. In the case of Tryon v. Whitemarsh, supra, which 
was an action for false and fraudulent representations as 
to the credit of third persons, whereby the plaintiffs were 
induced to give them credit, a verdict for the plaintiff was 
set aside for the reason that the judge should have in- 
structed the jury that the defendants would not be liable, 
if they were of the opinion, from the evidence, that he gave 
an honest opinion, and believed that the persons recom- 
mended were trustworthy. The plaintiff’s own evidence 
in this case, therefore, would not sustain a verdict in its 
favor and against Murtey. As to the defendant bank, the 
evidence fails to show that it ever had any interest in or 
anything to do with the matter in its corporate capacity. 
Indeed, it is doubtful if, under its charter powers, it could 
take any such part in the transaction as would create lia- 
bility on its part. As to the defendant Louis Foltz, who 
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is described as the president of the bank, the evidence 
shows conclusively that he never knew anything about the 
transaction until more than three months after it took 
place, and after he had loaned Prouty some of his own 
money, and had taken a mortgage and a bill of sale to 
secure its repayment. 

Therefore the evidence of the plaintiff was not sufficient 
to sustain a verdict against any of the defendants, and the 
court did not err in refusing the instructions asked for by 
the plaintiff. We are not called upon to examine any of 
the other assignments of error, and we recommend that the 
judgment of the district court be affirmed. ° 


Powunp, C, concurs. 


OLDHAM, C., concurring. 


I prefer to express no opinion on what is said in support 
of the first and second paragraph of syllabus, but I concur 
in the result for the reason that it is clear to my mind that 
the evidence contained in the record is not sufficient to sus- 
tain a judgment against any of the defendants. I think 
that the trial court would have been justified, at the close 

of plaintiff’s evidence, in directing a verdict for the de 
' fendants. . 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


1 AFFIRMED. 


PETER HALMES, APPELLEE, V. GEORGE BH. Dovey ET Al., AP- 
PELLANTS. 


FILED Marca 5, 1902. No. 11,144. 
Commissioner’s opinion, Department No. 2. 


1. Judgment Creditor: Jupament: Execution. ‘The right of a judg- 
ment creditor to take out an execution on his judgment, is a 
substantial right; and this right can only be taken away or 
suspended by some act, suit or proceeding for this purpose in 
compliance with law. 
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2. Judgment Lien: STaruTE: ExEcUTION. A judgment lien is created 
by statute, and is destroyed by statute if its provisions requiring 
the taking out of an execution are not complied with. 


3. Dormant Judgment: Revivor: Lir=n. When a dormant judgment 
is revived, it will operate as a lien only on the real estate which 
the judgment debtor may own at the time of the revivor. 


APPEAL from the district court for Cass county. Heard 
below before Ramsey, J. Affirmed. 


A. N. Sullivan, for appellants. 


Byron Clark and (C. A. Rawls, contra. 


OLDHAM, OC. 


This action was begun in the district court of Cass 
county on the 13th day of August, 1898, by Peter Halmes, 
for the purpose of restraining the sheriff of Cass county 
from levying an execution on certain real estate belonging 
to said Halmes. George E. Dovey, the judgment creditor, 
was also made a party defendant. The material facts, as 
appear by the record, are that on April 9, 1888, said George 
E. Dovey recovered a judgment in the district court of 
Cass county against one Thomas for the sum of $1,780.95. 
At the time of the rendition of the judgment, Thomas was 
the owner of the real estate involved in this controversy, 
but conveyed the same by deed to one Nicholas Halmes on 
July 17, 1888. On July 21, 1888, Dovey took out an execu- 
tion on this judgment, and levied on some personalty, but 
did not levy on the real estate. On July 9, 1891, an alias 
execution was issued, on which, according to the testimony 
of the clerk of the court, there was made no return thereof. 
These were the only executions issued on this judgment 
until July 7, 1898, when the execution was issued which 
is the subject of this action. In the meantime, viz., on or 
about June 16, 1898, Dovey procured a revivor of this judg- 
ment, which, according to his own theory, had become dor- 
mant. The petition alleges and the evidence shows that on 
July 14, 1896, said Peter Halmes acquired the legal title 
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to this real estate by a deeded conveyance from Nicholas 
Halmes. In fact, this is conceded; but Dovey claims that 
by reason of the fact that there was a suit begun on April 
3, 1893, by said Nicholas Halmes against said Dovey for 
specific performance of an alleged contract concerning this 
land, which suit was not terminated until April 15, 1898, 
that his right to issue execution was suspended during 
the pendency of this action, and that the judgment did not 
become dormant in fact, and he had not, therefore, lost his 
judgment lien on said land. This contention was tried, 
and the court found in favor of Halmes and rendered a 
decree perpetually enjoining the levy of an execution on 
said lands to satisfy said judgment. From this decree, 
Dovey appeals to this court. 

The main question presented, then, is, was the right of 
Dovey to take out an execution on his judgment against - 
Thomas suspended during the pendency of the action for 
specific performance brought by Nicholas Halmes against 
Dovey? In that suit Thomas was not a party. The va- 
lidity of the judgment of Dovey against Thomas was not 
assailed.’ Dovey was not restrained from taking out an 
‘execution. There was no attempt made by this action to 
prevent Dovey from collecting his judgment from Thomas. 
‘The object of the suit was for the sole purpose of compel- 
ling Dovey to release his judgment lien on this land by 
reason of an alleged contract to do so. It was heard by the 
district court for Cass county, and. a decree was rendered 
therein by the court on September 4, 1894, dismissing the 
petition of Nicholas Halmes “for want of equity and a 
failure to prove allegations therein.” It was appealed to 
this’ court, but the record fails to show any supersedeas 
bond. So whatever may have been its effect before trial, 
it is certain that after the date of the trial Dovey was not 
embarrassed in any way by its pendency. The right to 
’ have an execution issued is a valuable right, for this is the 
only means provided by law to enforce the judgment. This 
‘right can only be taken away by some act done in compli- 
ance with law. It can never be taken away by anything 
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less. Neither can the failure to take out an execution be 
excused on the ground that the judgment creditor believed 
that his right thereto was suspended, unless by law it 
actually was suspended. From the statement of the above 
facts, it is clearly apparent that Dovey at all times had the 
right to take out an execution on his judgment against 
Thomas, and that the right to do so was not suspended by 
that action. 

It is suggested by counsel for Dovey that there was an 
execution issued’on March 25, 1893, which should be con- 
sidered. On an examination of the execution, we find that 
it recites that George E. Dovey is the plaintiff, and the 
same Thomas defendant, but it purports to be issued on a 
judgment obtained on ‘December 31, 1892, for the sum of 
$1,308.47. Itis obvious that this execution was not issued 
on the judgment involved in this controversy. Among the 
requisites of a valid execution, as laid down by Mr. Her- 
man, section 55, are that it must state the name of the 
court from which it was issued, the name of the county 
wherein the judgment was rendered, the amount of the 
judgment, and the time of its rendition. But however 
this may be, the record shows that more than five years 
had elapsed from the date of this execution at the time of 
the revivor. The judgment lien is created by statute, and — 
is destroyed by statute if an execution thereon is not taken 
out within five years from the date of the judgment, or if 
five years shall have intervened between the date of the 
last execution issued on such judgment and the time of 
taking out of another execution thereon. If execution is 
not taken out in the time limited by the statute, the judg- 
ment becomes dormant, and the judgment lien is destroyed. 
This dormant judgment may be revived, but when so re- 
vived it will operate as a lien only on the real estate which 
the judgment debtor may own at the time of the revivor. 
Hence we conclude that the lands of Peter Halmes, as 
set forth in this petition, are not subject to a judgment 
lien, and are not holden for the payment of this judgment, 
and that the decree of the court below is clearly right and 
should be affirmed. 
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We recommend that the judgment of the district court 
be affirmed. 


Barnes and Pounpn, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


ALLEN H. CARPENTER v. Crty oF RED CLOUD. 
FILED Marcy 5, 1902. No. 11,314. 
Commissioner’s opinion, Department No. 2. 


1. Damages: INADEQUATE VERDICT. In an action for damages for 
injuries to the person and property of the plaintiff, where the 
testimony clearly shows that plaintiff haS sustained substantial 
damages to both person and property, u judgment for $1 dam- 
ages will be set aside as grossly inadequate. 


2. New Trial: SMALLNESS oF DAMAGES: QuaRE. Whether, in an ac- 
tion for injuries to the person, a new trial may not be granted 
on uccount of the “smalness of damages,” where the testimony 
cI€arly shows that the damages awarded are grossly inadequate 
as compensation for the pecuniary injuries actually sustained, 
quere. 


3. Instructions: ADMISSION oF TESTIMONY: CRITICISM. Conduct of 
the court in the giving of instructions and the admission of 
testimony criticised. 


Error from the district court for Webster county. 
Tried below before BEALL, J. Reversed. 


P. A. Wells and S. A. Searle, for plaintiff in error. 
George R. Chaney and J. R. Mercer; contra. 


OLDHAM, C. 


This was an action by the plaintiff against the defend- 
ant, the city of Red Cloud, Nebraska, for injuries to the 
person and property of the plaintiff. The injuries are al- 
leged to have been occasioned by the negligence of the de- 
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fendant city in digging a ditch across one of its streets, and 
leaving it entirely unprotected so that, as the petition 
alleges, the plaintiff, while driving with his team and buggy 
along defendant’s street, drove into the ditch, and, as a 
result of the accident, killed one of his horses, crippled 
the other by breaking its foreleg, thereby entirely destroy- 
ing its value, injured his buggy materially, and was 
himself thrown violently to thé ground and received seri- 
ous and permanent bodily injuries. Defendant answered 
this petition by alleging that the injury was occasioned 
by the contributory negligence of the plaintiff. The testi- 
mony on the part of plaintiff clearly showed that he had 
actually received serious and permanent bodily injuries 
as a result of the accident. It also showed that before the 
injury he was an able-bodied man, thirty-nine years of age, 
. and was earning by his labor $1.50 per day, and that asa 
result of the injury he had been for about a year unable to 
earn anything by manual labor. The evidence also showed 
that he had expended about $30 for medical services and 
atteudance on account of his injuries. The testimony as 
to the extent of plaintiff’s injuries was not seriously dis- 
puted by the defendant. The only direct effort made to 
discredit the extent of his injury was an attempt to show 
that plaintiff owned only a one-half interest in the team 
that was destroyed. The jury returned a verdict for the 
plaintiff, and assessed his damages at one dollar. There 
was judgment on the verdict, and plaintiff brings error 
to this court. 

Numerous errors are alleged in the proceedings of the 
court in the trial below, both in the admission of testimony 
and in the giving of instructions; and, while we think that 

_most of the allegations of error are well assigned, yet, in 
view of the conclusion which we shall reach, it will be 
necessary to examine only one of these allegations, and 
that is that the judgment is contrary to the evidence and 
that the damages assessed are grossly inadequate. 

It is urged by counsel for defendant that in view of sec- 
tion 315 of the Code of Civil Procedure, which provides 
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that “A new trial shall not be granted on account of the 
smallness of damages in an action for an injury to the 
person or reputation, nor any other action where the dam- 
ages shall equal the actual pecuniary injury sustained,” 
we are precluded from granting a new trial in this case 
on account of the “smallness of damages.” The first 
clause of this section of the statute applies only to actions 
for an injury to the person or reputation, and in the case 
at bar the action was for injuries to both person and prop- 
erty, and the testimony as to the injury to the property 
alone in this case shows a damage far in excess of the 
amount awarded. -We are aware of the fact that in the 
case of Shoff v. Wells, 1 Nebr., 168, section 315, supra, 
was held to effectually prohibit a new trial in an action 
for injuries to the person on account of the “smallness of 
the damages,” even though the damages assessed did not 
equal the actual pecuniary injury sustained. But in the 
later case of Ellsworth v. City of Fairbury, 41 Nebr., 881, 
this court, while not specifically referring to the above 
case, either modified, overruled or ignored its construction 
of section 315, supra, and set aside a judgment for $100 
in an action for personal injuries, because under the testi- 
mony, it was grossly inadequate as compensation for the 
actual pecuniary loss sustained by the plaintiff. In view 
of the rule announced in this later case, even though the 
case at bar had been an action for injuries to the person 
alone, under the undisputed testimony as to the actual 
pecuniary injuries sustained we would still feel it our duty 
to. set aside this judgment as grossly inadequate. If the 
reasonable, humane and liberal interpretation given to 
section 315 of the Code of Civil Procedure in Ellsworth v. 
City of Fairbury, supra, is to be followed as an established 
rule of construction by this court, why should not so much 
of the opinion in Shoff v. Wells as is in conflict with this 
doctrine be overruled? _ 

As this case must be tried again, we think it well to sug- 
gest that paragraphs 3 and 4 of instructions given at the 
request of the defendant city at the former hearing are 
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each misleading and properly subject to criticism. We 
also think that the original method by which the testimony 
of defeudant’s witness Judson was procured outside of 
court during the progress of the trial, and without any no- 
tice, as required by law, having been served on the plain- 
tiff, should not be followed during the next trial of this 
cause. We would also suggest that an instruction should 
be given on the proper measure of plaintiff’s damage in 
case he should prevail. This was not done at the former 
trial, and while the court was not wholly at fault in this 
matter because no such instruction was requested by 
plaintiff’s counsel, yet it seems reasonably certain that, if 
& proper instruction had been given on the measure of 
damages, it would, perhaps, have prevented the return of 
a verdict by the jury which was nothing less than a comic 
caricature of the damages actually proved. 

We recommend that the judgment of the district court 
be reversed and the cause remanded. 


BARNES and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for further proceedings. 


REVERSED AND REMANDED. 


JoHNn A. Horpach, Revivep 1N THE NAME OF Mary A. 
BOuRKE, V. MatILDA J. BOYD ET AL. 


FILED Marcu 5, 1902. No. 11,105, 
Commissioner’s opinion, Department No. 2. 


1, Rejecting Evidence: Direcrine VERpicr. Where the trial court 
rejects all the evidence offered by a party and directs a ver- 
dict for his adversary,.in determining the admissibility of the 
evidence offered, a reviewing court will give such party the 
benefit of all inferences that might be drawn reasonably from 
the testimony received. 


13 


130 NEBRASKA REPORTS. [Vox. 64 


Horbach vy. Boyd. 


2. Tender of Proof: Consrruction. An offer of proof, not put in a 
deceptive manner nor in language calculated to mislead, which 
is fairly susceptible of a construction rendering the evidence 
admissible, should be so construed, although a different con- 
struction might be put upon it, where it clearly appears from 
the record that the trial court did not proceed upon a correct 
theory in rejecting it. 

3. Vacant Lands: Hoxprr or Leeat Trrip: Possession. The holder 
of the legal title to vacant lands is deemed to be in possession 
thereof. 


4. Grantor: Possession: PRESUMPTION. Where a grantor remains in 
possession after a valid conveyance, his possession is presumed 
to be permissive and subordinate to the grantee. 


5. Quaere. In such case, quere whether he can claim that his con- 
tinued possession was adverse without showing actual notice 
to the grantee. 


6. Deed: Grantor: CoVENANT OF WARRANTY: SUBSEQUENT ADVERSE 
TitLE: Estoppet. A grantor in a deed with covenant of war- 
ranty may acquire a new title, adverse to that of his grantee, 
by a subsequent entry and adverse possession, and is not es- 
topped from asserting the same by his deed and covenant. 


7. Entry: ADVERSE Possession: PresumMprion. ff the grantor sub- 
sequently makes an entry upon the possession of the grantee, 
there is no presumption that the new possession so acquired 
is permissive or subordinate to the grantee, and a new title 
may be established by open and notorious adverse possession 
as in other cases. 


Error from the district court for Douglas county. 
Tried below before Scorz, J. Reversed. 


Hamilton & Maxwell, for plaintiff in error. 
Baldrige & De Bord and Connell & Ives, contra. 


Pounp, C. 


This is an action in ejectment by the heirs of Joseph 
L. Boyd, deceased, to recover certain lots in the city of 
Omaha. The answer is a general denial and a plea of ad- 
verse possession and the statute of limitations. The plain- 
tiffs’ case is that in 1857 their ancestor purchased the lots 
in controversy of John A. Horbach, whose grantee is plain- 
tiff in error; that the purchaser left Omaha soon after, and 
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died in 1862; and that a warranty deed was duly executed 
by Horbach, and by him placed of record in the proper 
office, pursuant to an arrangement or understanding at 
the time of the purchase. The defendant sought to prove 
that in 1861 Horbach inclosed the lots and other property 
with a substantial fence and from that date until 1887 he 
or his grantee continuously, openly and notoriously were 
in adverse possession, using the land for a garden; that in 
1876 he sold and conveyed it to one Abraham Horbach by 
warranty deed duly executed, delivered and recorded; that 
said Abraham Horbach took possession thereunder, and 
himself or his grantees have been in the continuous, open, 
notorious and exclusive adverse possession thereof as own- 
ers ever since; and that in 1887 such grantees of Abraham 
Horbach or occupants under them placed a number of 
buildings upon the premises. All of defendant’s offers to 
prove these facts were rejected by the trial court on the 
ground that Horbach and those claiming under him were 
estopped by his deed and covenant and that no actual 
notice of Horbach’s possession and claim of ownership 
was brought home to said Boyd or his heirs, and a verdict 
for the plaintiff was directed. 

We think it manifest that, in passing upon the admissi- 
bility of the evidence offered, this court should give the 
defendant the benefit of all inferences that may be drawn 
reasonably from the testimony received. We think, also, 
that as the offers of proof are not put in a deceptive man- 
ner nor in language calculated to mislead, and are fairly 
susceptible of a construction rendering the evidence prof- 
fered» admissible, they should be so construed, although a 
different construction might be put upon them, since the 
trial judge, in his reasons, expressly stated in the record 
repeatedly, failed to make an important distinction, and 
rejected them upon an unsound theory. Ordinarily, every 
presumption is in favor of the rulings of the trial court, 
and the record will be so read as to sustain its action, if 
possible. But where a party is prevented from presenting 
his case all inferences are to be drawn in his favor that 
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the record will reasonably permit, and this should be the 
more true where it is evident that the offers to prove his 
case would have been rejected, under the theory taken by 
the trial court, had counsel phrased his offers so as to 
bring them unmistakably within the view taken by this 
court. While no one says, in so many words, that the land 
was vacant at the time of the conveyance, in 1857, such is 
~ the fair and almost necessary inference from the evidence 
admitted. One witness, who went over and surveyed the 
tract of which the property is a part in 1863, says that he 
found nothing bit a fence, which defendant offered to 
prove was put there by Horbach in 1861. Several other 
witnesses testify that the whole tract was “open” as late 
as 1877, and used as a garden. Moreover, defendant’s offer 
to prove that Horbach inclosed these lots in 1861 and has 
since occupied them continuously as owner, implies that 
they were previously vacant. We think, also, that the fair 
construction of defendant’s offers of proof is not that 
Horbach remained in possession after the deed to Boyd 
continuously, and seeks to make such possession adverse, 
but that in 1861, four years after the conveyance, Hor- 
bach entered on the land, inclosed it and occupied it, and 
that he and his grantees have occupied it adversely and 
claimed to own it, ever since. It must follow that the evi- 
dence should have been received. 

The holder of the legal title to vacant lands is deemed 
to be in possession thereof. T'rorell v. Johnson, 52 Nebr., 
46. Hence, when Horbach executed and delivered a deed 
to Boyd which conveyed the legal title, posession went 
with it. The land being vacant, the same act that divested 
Tlorbach’s title and: created a title in Boyd, terminated 
Horbach’s possession, and put Boyd in possession. Such 
possession, as we understand defendant’s claim, continued 
for four years. Then, in 1861, as defendant offered to 

“prove, Horbach inclosed the land and other tracts with a 
substantial fence; he and his lessees cultivated it; he pub- 
licly and notoriously claimed to own it, and was named as 
owner on maps and plats in general circulation ; the land 
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was assessed as his; he conveyed it, and he and his grantees 
and lessees put houses upon it. This is not a continuance 
of the possession existing prior to the conveyance. Itis a 
subsequent entry, creating a new and independent pos- 
session, and giving rise to a new and original title. We 
have no doubt that, where a grantor remains in possession 
after a valid conveyance, his possession is presumed to be 
permissive and subordinate to the grantee. Humphrey v. 
Hurd, 29 Mich., 44; Schwallback v. Chicago, M. & St. P. 
R. Co., 69 Wis., 292, 34 N. W. Rep., 128. In such case, in 
order that the possession be treated as adverse to the 
grantee, there must be strong proof to overcome this pre- 
sumption. It has been said, generally, that the grantor 
who continues in possession must make an “explicit dis- 
claimer” of subserviency to the grantee; that this dis- 
claimer must be “clear, unequivocal and notorious”; and 
that his possession becomes adverse only upon a “notori- 
ous assertion of right in himself.’ MeCormick § v. 
Herndon, 86 Wis., 449, 56 N. W. Rep., 1097, 1098; Sher- 
man v. Kane, 86 N. Y., 57, 68; Burhans v. Van Zandt, 7 
Barb. [N. Y.], 91. In any ordinary case, the acts of Hor- 
bach in conveying the land, causing himself to be named 
as owner upon maps and plats, and openly and publicly 
claiming it as his own, would amply suffice. Even in case 
of a deed absolute by way of mortgage, where there is a 
certain fiduciary relation, this court has held that acts of 
ownership after payment of the debt secured, of themselves, 
justify a finding that the possession of the creditor is ad- 
verse. Stall v. Jones, 47 Nebr., T06. Counsel have argued, 
however, that between grantor and grantee, where the 
grantor continues in possession, the same rule applies as 
in cases of landlord and tenant, tenants in common, and 
the like, in which cases the possession does not become 
adverse until notice of the adverse claim is brought home 
to the other party. Shiclds v. Horbach, 49 Nebr., 262; 
Ross v. McManigal, 61 Nebr., 90; Smith v. Hitchcock, 38 
Nebr., 104. There is much to be found in the books in sup- 
port of this contention. But we do not find it necessary 
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to pass on the question in this case, nor to decide whether 
a long continued course of open, notorious and unequivocal 
acts of ownership, such as the defendant offered to show 
in the case at bar, would not suffice to rebut the presump- 
tion of a permissive occupancy, without proof of further 
actual notice to the grantee in person. For if the defend- 
ant’s case is that a new entry was made four years after 
the conveyance, and a new possession began from that 
eutry, an entirely different case is presented, to which the 
rules relied upon by the trial judge, assuming them to gov- 
ern a case of continued possession after the conveyance in 
all the stringency contended for, have no application. It 
can not be doubted that a grantor who has conveyed by 
deed with convenant of warranty, may acquire a new title 
adverse to that of his grantee by a subsequent entry and 
adverse possession, and is not estopped from asserting the 
same by his deed and covenant. Stearns v. Hendersass, 
9 Cush. [Mass.], 497; Sherman v. Kane, 86 N. Y., 57; 
liddleman v. Carpenter, T Jones Law [N. Car.],616; Hines 
vu. Robinson, 57 Me., 324; Cramer v. Benton, 64 Barb. [N. 
¥.], 522. It must be evident that, if the grantor subse- 
quently makes an entry upon the possession of the grantee, 
, there is no presumption that the new possession so ac- 
quired is permissive or subordinate to the grantee. This 
would be the more obvious where several years intervene 
between the grant and the entry. Whatever the rule may 
be where the possession of the grantor continues after the 
conveyance, in such a case the new title may be established 
by proof of open and notorious adverse possession, as in 
other cases. 

We are of opinion, therefore, that the court should have 
received the evidence offered, and that a new trial should 
be had, at which the condition of the land when conveyed 
and the date when Horbach took actual possession will 
doubtless be shown fully and explicitly. To that end we 
recommend that the judgment be reversed and the cause 
remanded. ; 


BaRNES and OLpHam, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for a new trial. 


REVERSED AND REMANDED. 


SAMUEL DOANE, APPELLANT, V. ELLEN DUNHAM ET AL., 
APPELLEES. 


Frirep Marca 5, 1902, No. 11,273. 
Commissioner’s opinion, Department No. 2. 


1. Preponderance of Evidence. While proof by a preponderance of 
the evidence is all that is required of the plaintiff in any civil 
action, when a plaintiff seeks to overcome the presumption 
arising from the express terms of a conveyance and from the 
relations of the parties concerned therein, by parol evidence, 
much more certainty and conclusiveness are required than in 
ordinary cases. 


2. Paro] Evidence: REesuLrTine TRust. Parol evidence to establish a 
resulting trust, must be clear, unequivocal and convincing. 


3. Husband and Wife: Girr: PRESUMPTION. Where a husband places 
the title to lands in his wife without consideration, whether by 
conveyance directly or by procuring conveyance to her by 
others, a gift is presumed. 


AppraL from the district court for Nuckolls county. 
Heard below before Hasrines, J. Affirmed. 


W. A. Bergstresser, Jefferson H. Broady and Isham 
Reavis, for appellant. : 


S. W. Christy and Cole & Brown, contra. 


Pounp, C. 

This action was brought to declare a resulting trust in 
certain lands alleged to have been purchased by appellant 
and conveyed by his direction to Sylvia A. Doane, his wife, 
now deceased, whose heirs at law are defendants and ap- 
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pellees. The district court found for the defendants as to 
the subject-matter of the present appeal, and decreed ac- 
cordingly. 

In our view, but one question is presented, namely, 
whether the decree is sustained by the evidence. Counsel 
have argued that the pleadings make a narrower issue than 
the existence or non-existence of a trust, and merely raise 
the question whether appellant or his wife paid the pur- 
chase money. But although the answer alleges that the 
wife furnished the funds, there is also a general denial, 
under which the court might properly find an absolute 
gift by the husband. It is undoubtedly true that proof 
- of an issue by a preponderance of the evidence is all that 
is required of a plaintiff in any civil action. Stall v. Jones, 
47 Nebr., 706; Wylie v. Chariton, 43 Nebr., 840; Southard 
v. Curley, 184 N. Y., 148. But this is not a fixed or un- 
varying standard. What would be sufficient to constitute 
a preponderance of the evidence and to sustain a judgment 
in an ordinary case might not suffice in another, where, 
in addition to the burden resting upon the plaintiff in any 
case, particular presumptions are to be overcome. This 
is especially true where a plaintiff seeks by parol evidence 
to overcome the presumptions arising from the express 
terms of a conveyance, or from the relations of the parties 
concerned therein. \It is obvious that what would ordi- 
narily suffice may fall far short of the requisite quantum 
of proof in such a case, without in any degree infringing 
the general rule that only a preponderance of the evidence 
is demanded. In consequence, while we we may not admit 
the statements often to be seen in the books, that more 
than a preponderance of the evidence is required to estab- 
lish a trust, contrary to the purport of a written instru- 
ment, by parol, and that the trust in such cases must be 
proved beyond doubt, there is no occasion to repudiate or 
to qualify what has become a commonplace of the books, 
that the proof in such cases must be clear, unequivocal 
and convincing. 2 Pomeroy, Equity Jurisprudence, sec. 
1040; 1 Beach, Trusts, sec. 172; Schade v. Bessinger, 3 
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Nebr., 141, 144; Deroin v. Jennings, 4 Nebr., 97; Names v. 
Names, 48 Nebr., 701; Klamp v. Klamp, 51 Nebr., 17; 
Vecder v. McKinley-Lanning Loan & Trust Co., 61 
Nebr., 892. The very terms of the conveyance are 
evidence, and must be overcome. Hence much more 
certainty and conclusiveness are requisite than in 
ordinary cases. Indeed, it has been said that “Proof of 
trusts by parol is not regarded with favor by the courts.” 
2 Jones, Evidence, sec. 425. In the case at bar, moreover, 
‘appellant’s burden was inereased by the presumption 
which arises in any case where a husband places the title 
to lands in his wife without consideration. Whether this 
is done by direct conveyance, or by procuring a conveyance 
to her by others, can make no difference. In either event 
a gift is presumed. Kobary v. Greeder, 51 Nebr., 365; 
Veeder v. McKinley-Lanning Loan & Trust Co., supra. 
The district court found that appellant intended his wife 
to take the full beneficial interest. If, as there is much to 
indicate, he acted under a mistake of law in supposing 
that on his wife’s death the property would pass to his 
daughter by a former wife, and not to collateral relations 
of the grantee, yet such mistake did not and does not con- 
stitute any legal ground for withdrawing his completed 
gift. Neither does it authorize.us to impress the property 
with a trust which the parties themselves did not create. 
We recommend that the decree be affirmed. 


BarknzEs and OLpHAM, CC., concur. 


By the court: For the reasons stated in the foregoing ° 
opinion, the decree of the district court is 
AFFIRMED. 
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M. Il. Housrox rr an. vy. Farmers & MiurnCHANs’ 1NSUR- 
ANCE COMPANY. 


FILED Marca. 5, 1902. No. 11,266. 
Commissioner’s opinion, Department No. 3. 


1. Insurance: Premium: Crepir: SusprEnsion or Poticy. Where 
credit is extended and a note taken for the premium to be paid 
for a poJicy of insurance, and both the note and the insurance 
policy provide that in case the note is not paid at maturity the 
policy shall be suspended, inoperative and of no force or ef- 
fect so long as the note or any part thereof remains due and 
unpaid, the insurance company can not be held liable for a 
loss occurring after the maturity of the note and while the 
same is unpaid. 


2: : ConpiTion In Poricy. The policy contained a further pro- 
vision to the effect that “in case of any loss of said property, 
either partial or total, while said note, or any part thereof, 
remains overdue and unpaid, this company shall not be liable 
for such loss, nor shall the payment of said note or the re- 
ceiving or retention of the proceeds, or any part thereof, by 
this company, render it liable for any loss occurring while said 
note, or any part thereof, remains due and unpaid; nor shall 
such payment or retention be construed to be a waiver of any 
condition in this policy or application. The payment of the 
premium, however, revives this policy and reinstates the same 
for the remainder of the term.” Held, that the collection of 
the premium after a loss by the insured, which occurred after 
the maturity of the note, and while the same was unpaid, while 
it would reinstate the policy for the remainder of the term, 
would not constitute a waiver on the part of the company such 
as to make it liable for the loss. 


Error from the district court for Pawnee county. Tried 
‘ pelow before Letron, J. Affirmed. 


Story & Story, for plaintiffs in error. 
Halleck F. Rose and Frank A. Barton, contra. 


DuFrFin, C. 


January 10, 1895, the defendant in error issued to the 
plaintiff in error a policy of insurance to run five years, 
taking a note maturing December 1, 1895, for the premium. 
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The policy insured the plaintiff on his dwelling-house in 
the sum of $500 and on his barn in the sum of $1,000 
against loss by fire and tornadoes. The note contained the 
following provision: “And it is hereby agreed that the 
company shall not be liable for any loss or damage that 
may occur to the property insured while this note, or any 
part thereof, shall be overdue and unpaid.” ‘The policy 
also contained these conditions: “If a note be given for the 
premium on this policy, or any part thereof, it is mutually 
agreed and understood by and between the assured and 
this company, that in case said note, or any part thereof, 
be not paid at maturity, this policy shall be suspended, in- 
operative, and of no force or effect so long as such note, or 
any part thereof, remains overdue and unpaid. And in 
case of any loss of said property, either partial or total, 
while said note, or any part thereof, remains overdue and 
unpaid, this company shall not be liable for such loss, nor 
shall the payment of said note or the receiving or retention 
of the proceeds, or any part thereof, by this company, ren- 
der it liable for any loss occurring while said note, or any 
part thereof, remained overdue and unpaid; nor shall such 
payment or retention be construed to be a waiver of any 
condition in this policy or application. The payment of 
the premium, however, revives this policy and reinstates 
the same for the remainder of its term only.” On May 17, 
1896, after the maturity of the note, which was still wholly 
unpaid, the plaintiff’s barn was injured by a wind-storm 
to the amount of $600. The company was informed of this . 
loss, but no proof of loss was made, and no further action 
taken in relation thereto. After the loss the company de 
manded payment of the premium note, and on September 
23, 1897, brought suit thereon before the county judge of 
Pawnee county. After suit brought, the plaintiff in error 
offered to confess judgment for $26 and costs, that amount 
being, as plaintiff in error claims, the customary short-rate 
premium on the policy up to the time that his barn was in- 
jured by a wind-storm, which offer was refused by the 
company. Plaintiff in error thereupon filed his bill of 
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particulars, claiming $575, being the amount he claimed 
due him on account of damage to his barn after giving the 
company credit for the full amount of the premium note. 
The company moved to strike this answer from the files 
for the reason that the court was without jurisdiction, 
whereupon the plaintiff in error amended by reducing the 
amount of his claim to $200, and the motion to strike was 
thereupon overruled. On a trial in the county court, judg- 
ment went against the insured for $37.63, the full amount 
due upon the premium note, and he thereupon appealed to 
the district court. In the district court the insured filed 
an answer setting up his policy and the loss thereunder, 
and asking judgment against the company for $565, the 
amount of his loss less the amount of the premium note 
which he admitted as an offset to his claim for damages. 
This answer was stricken from the files on the ground that 
the jurisdiction of the court below was limited to $200; 
whereupon, the insured filed an amended answer asking 
for judgment on the policy in the sum of $200 only, and 
attorney’s fees and costs. The company demurred to so 
much of the answer as set out a claim for damage under the 
policy, and this demurrer was sustained by the court and 
judgment entered against the insured dismissing his 
counter-claim, and thereupon the court gave judgment 
against the insured for the amount of the note and interest 
and cost of suit, and from this judgment he has taken error 
to this court. 
There is no doubt of the right of an insured to have his 
policy canceled upon the terms provided by section 42, 
chapter 43, of the Compiled Statutes, which is as follows: 
“Any person, company, association or corporation trans- 
acting the business of fire, or fire, wind, storm, and tor- 
nado insurance, in this state, shall cancel any policy of 
insurance hereafter issued or renewed, at any time, by 
request of the party insured, or his legal representative, 
and shall return to the said party, or his representative, 
as aforesaid, the net amount of premium received by the 
company, after deducting the actual compensation of the 
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agent or solicitor for securing the issue of said policy, and 
also deducting the customary short-rate premium for the 
expired time of the full term for which said policy was 
issued or renewed, anything in the policy to the contrary 
notwithstanding.” 

The transcript from the county court recites the follow- 
ing in relation to the offer to confess judgment: “October 
15, 1897, ten A. M., case called, plaintiff and defendant 
M. E. Houston present, and thereupon the defendant, M. 
E. Houston, filed her offer to permit judgment to be en- 
tered in favor of plaintiff for $26 and costs to this date, 
and the plaintiff refusing to accept said offer, this cause 
came on for hearing on the pleadings and the evidence.” 
There is nothing in this record from which we can deter- 
imine whether the offer to confess judgment included, in 
uddition to the customary short-rates, the actual compen- 
sation paid to the agent or solicitor for securing the issue 
of the policy, and, this being so, the presumption obtains 
that the offer was not sufficient. But, even if it did, we 
are entirely certain that an offer to confess judgment for 
the amount does not comply with the provisions of our 
statute in relation to the cancelation of policies. By the 
wording of the statute, the legislature seemed to have had 
in mind the cancelation of policies that had been paid for 
in cash only, but we are inclined to believe that a policy 
issued upon a credit where a note is taken for the premium 
is fairly within its meaning. In such cases, however, the 
insured can not claim a cancelation of his policy by con- 
fessing judgment for the amount of the premium coimpnted 
at the customary short-rate, but he must actually pay or 
tender such sum to the company, when he will be entitled 
to a return of his note. : No offer of payment being made 
in this case, the plaintiff in error was not entitled to have 
his policy canceled and note returned. 

It is insisted in a very excellent brief filed by the plain- 
iff in error that the company, by refusing to accept judg- 
ment for what was earned upon the note, and by insisting 
upon payment of the full amount thereof, waived the sus- 
pension of the policy by reason of the default in payment 
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of the note and became liable for the loss which occurred 
during such default. There are many cases holding that, 
where the company insists upon the payment of the pre- 
mium after loss has occurred, such collection is based upon 
an implied waiver of the forfeiture. These are cases, how- 
ever, where the policy provides that it shall become void 
if the premium be not paid when due. In such cases, the 
non-payment of the premium at the stipulated time voids 
the policy at the option of the company, and it is the duty 
of the company to declare this option when the default 
occurs, and it waives the forfeiture in case it receives or 
enforces payment after the default. It can not occupy the 
attitude of demanding or receiving pay upon a contract, 
und at the same time insist that the contract is not in force 
and of no validity. The case under consideration is of a 
different character. It is nowhere stipulated that the pol- 
icy shall become void on account of a failure to pay the 
premium note at maturity. The parties have contracted 
in this case that a failure to pay the premium note when 
due merely suspended the policy during such default, and 
that it may be reinstated at any time within the life of the 
policy by payment being made. In Phenig Ins. Co. uv. 
Bachelder, 32 Nebr., 490, Judge Norvat, in discussing a 
contract similar to the one now under consideration, re- 
inarked: “It is obvious that the failure to pay the premium 
note, at maturity, suspended the policy until payment was 
made. It conld have been revived, for the balance of the 
tern, by making full payment at any time before the loss. 
This, as we have seen, he failed to do. True, after ma- 
turity of the note, he paid $15 thereon, but this did not give 
him the right to avail himself of the benefits of the con- 
tract of insurance. Nothing short of full payment, or a 
waiver of the stipulation in the policy, could have the ef- 
fect to remove the suspension caused by the failure to pay 
the note. The clause referred to is not unreasonable. It is 
but fair and just that while the insured is in default of 
the payment of his note, the company should not be liable 
for loss, when the parties have so agreed. We have no 
right to make a new contract for them, or refuse to en- 
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force the one they have made. To hold that the policy was 
in force, at the time of the fire, would be to set aside and 
disregard the plain stipulation of the parties.” It is true 
that in that case no waiver on the part of the company was 
pleaded or shown, but the parties in this case have stipu- 
lated that: “In case of any loss of said property, either 
partial or total, while said note, or any part thereof, re-- 
mains overdue and unpaid, this company shall not be lia- 
ble for such loss, nor shall the payment of said note or the 
receiving or retention of the proceeds, or any part thereof, 
by this company, render it liable for any loss occurring 
while said note, or any part thereof, remained overdue and 
unpaid ; nor shall such payment or retention be construed 
to be a waiver of any condition in this policy or applica- 
tion.” The parties have made their own contract. The 
amount of the premium was undoubtedly based upon the 
terms and conditions contained in the policy. There is no 
complaint that it was not fully understood by the insured, 
and it contains nothing, so far as we are able to discover, 
that is contrary to the provisions of our statute, or that 
contravenes public policy. The plaintiff in error knew 
that a default in the payment of his premium note sus- 
pended the policy. He provided that it might again be re- 
instated when payment was made. Whether that payment 
be voluntary or enforced, the policy is revived from the 
date of payment. This is the contract of the parties, and 
we have neither the right nor the power to change it or 
amend it in any form. That notes made upon the condi- 
tions of the one in suit may be enforced is held in Phenix 
Ins. Co. v. Rollins, 44 Nebr., 745, and Jichvoy v. Nebraska 
& Lowa Ins. Co., 46 Nebr., 782. 

We discover no error in the record, and recommend that 
the judgment be affirmed. 


AMES and ALBERT, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is . 
AFFIRMED, 
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Mary ©. KITCHEN Br AL. V. WILLIAM G. CHAPIN. 
Fitepd Marcp 5, 1902. No. 11,316. 
Commissioner’s opinion, Department No. 3. 


Married Woman: Promissoxy NoTE: Guakanty: Lrauility. A mar- 
ried woman is liable on her guaranty of a promissory note 
owned by her and made payable to her order, and the pur- 
chaser of such a note is not driven to an inquiry of the purpose 
to which she intends to devote the proceeds of a sale thereof. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Affirmed. 


John P. Maule and Morning Bros., for plaintilfs in 
error. 


John 8. Kirkpatrick, contra. 


Durrie, C. 


William G. Chapin brought this action in the district 
court of Lancaster county against Mary C. Kitchen and 
A. D. Kitchen, alleging as his cause of action that he was 
the owner of a proinissory note for $500, made by James 
H. O’Neill and payable to the order of Mary C. Kitchen; 
that after the execution and delivery of said note, and be- 
fore the maturity thereof, the said Mary C. Kitchen sold, 
assigned and delivered the note to him, and for that pur- 
pose the said Mary C. Kitchen and A. D. Kitchen indorsed 
on the back of said note the following: 


“For value received, I hereby assign the within note unto 
William G. Chapin and hereby guarantee payment of the 
same and waive demand and notice of protest on same 
when due. Mary C. Krrcnen, 

“A. D. KITCHEN.” 


It is alleged that the note is due and unpaid, and judg- 
ment is asked against the defendants. Mary C. Kitchen 
filed the following answer: “Now comes Mary C. Kitchen 
and for her answer to the petition of the plaintiff says at 
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the time the note sued on was executed and the indorse- 
ments of assignment and guaranty made, she was a mar- 
ried woman, the wife of her codefendant, A. D. Kitchen, 
and living with him; that previous to this time she owned 
some city lots in Lincoln of uncertain value. Her said 
husband was engaged in the erection of some brick build- 
ings in said city and was needing money. This defendant 
said to him if he could sell some of ‘her lots she would 
inake a deed to the purchaser and he, her said husband, 
could have the money realized from said sales to use in 
the erection of the said buildings he was erecting. Later 
he represeuted to her that he had negotiated a sale for cer- 
tain lots, and asked her to execute a deed to the same to 
the defendants O’Neill, which she did. Later he brought 
to her the note and mortgage in suit and asked her to write 
her name on the back of it so he could use it in his business, 
which she did. The defendant alleges that she had no 
business dealings with the plaintiff whatever, that she has 
never been engaged in any trade or business and did not 
get or receive any benefit or consideration for the sale of 
said lots or for the execution of the deed she executed 
thereto or for the transfer of said note to the plaintiff or 
for said assignment and guaranty. She alleges that she 
did not enter into said contract of guaranty for the pur- 
pose of binding her separate estate or with reference 
thereto, but only for the purpose of passing the title of 
said note so her husband could get money to use in his 
own business and enterprises. Wherefore she prays that 
‘she may go hence without day and recover her costs.” The 
reply is a practical admission of all the facts set out in the 
answer, except that she did not indorse the note for the 
purpose of binding her separate estate, or with reference 
thereto. ,The case was tried to the court without a jury, 
and judgment entered for the plaintiff below, and Mrs. 
Kitchen has taken error to this court. 

The only question presented by the record is whether 
the plaintiff in error, a married woman, is liable upon her 
guaranty, under the admitted facts in this case. In order 
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to assist her husband in some building operation in which 
he was engaged, she sold certain lots which she owned in 
her own right, taking this note as a part of the purchase 
price. Tor the purpose of negotiating the note and ob- 
taining money thereon for her husband’s use, she guar- 
anteed payment of the note, in the form above shown. Was 
this a contract relating to her separate estate, and did she 
intend thereby to bind her separate estate? In Grand 
Island Banking Co. v. Wright, 53 Nebr., 574, Judge 
Norvat, in speaking of the liabilities of a married woman 
under our enabling act, remarks (page 578): “But this 
statute does not expressly, nor by implication, enlarge a 
wife’s capacity to contract generally. She can buy and 
sell property in her own name and upon her own account, 
and enter into valid contracts with reference to her sepa- 
rate estate the same as if she were a feme sole, or as a mar- 
ried man inay in relation to his property.” It is undis- 
puted that the note in suit was taken by Mrs. Kitchen on 
a sale of her separate property, and that the note itself 
was her separate property. She had the same right to 
hold and collect it or sell and negotiate it that a married 
man would have, and in the sale and transfer of the note 
she could undoubtedly bind herself by any contract of in- 
dorsement or guaranty that is usual or customary in the 
sale and transfer of such instruments. The contract was 
one relating wholly to her separate estate, in relation to 
which the statute empowers her to contract with the same 
freedom and to the same extent as though she were un- 
married. The fact that the proceeds of the sale of the note 
were to go into her husband’s business would not in the 
least affect her power to guarantee the payment of the note, 
and to bind herself by such guaranty. The third finding 
of the court is as follows: “That before the purchase of 
said note by the plaintiff, Mary C. Kitchen had given said 
note to the defendant A. D. Kitchen, to be used by him in 
his business, but that before said purchase said Mary ©. 
Kitchen signed the guaranty hereinbefore found, and au- 
thorized her husband to put said note in circulation with 
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said guaranty thereon.” It is insisted that this finding 
shows that Mrs. Kitchen had parted with all interest in 
the note, and had given the same to her husband prior to 
indorsing the same, and that she is therefore no more lia- 
ble upon her indorsement than she would be by indorsing 
the note of her husband or of some third party. This 
third finding of the court is inconsistent with the admitted 
facts, and we think it is not to be considered. It is un- 
doubtedly true that Mrs. Kitchen agreed with her husband, 
prior to a sale of this note to the defendant in error, that 
he might sell some of her lots and use the proceeds in his 
business. As before stated, the note in question was taken 
as part consideration on the sale of some of her lots; and, 
in the sense that she had agreed with her husband to give 
lim the proceeds of these lots, she had given him this note. 
The record and her own answer make it plain, however, 
that she never transferred to her husband the legal title 
to the note by indorsing the same to him; and her answer 
admits that she indorsed the note at the request of her 
husband in order that it might. be sold and the proceeds 
used in his business. We think that she is bound by the 
allegations of her answer, and that, fairly construed, ad- 
mits that she indorsed the note in its present form for the 
sole purpose of negotiating the same and transferring the 
title. 

Our attention has been called to some cases from other 
states, and particular attention directed to Russel v. Peo- 
ple’s Savings Bank, 39 Mich., 671. It appears from the 
statement of facts made by Judge Cooley in that case that 
Mrs. Russell, a married woman, was the owner of a note 
made to her by the Hamtramck Iron Works. She was also 
a stockholder in the Detroit Car Works. The latter com- 
pany was indebted to the People’s Savings Bank, which 
threatened suit for the collection of its claim. To prevent 
suit, Mrs. Russell indorsed the note given her by the Ham- 
tramck Iron Works, and gave it to the bank as collateral 
security for the debt due it from the car company. The 
note not being paid at maturity, the bank brought suit 
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against Mrs. Russell upon her indorsement. Judgment went 
against her in the superior court, which was reversed in 
the supreme court upon the ground that her contract of 
indorsement was made for the benefit of the bank, and 
that she could not bind herself as surety for another. The 
statement of the case shows that she indorsed this note, 
not for any purpose of her own, but as security for the 
payment of a debt due the bank from the car company, and 
the fact that she was a stockholder in the company could 
not enlarge her liability on the contract. Judge Cooley 
disposes of such a claim in the following apt words: “But 
it is said that in this case the suretyship was for the benefit 
of a corporation in which Mrs. Russell was a stockholder, 
and therefore she must be supposed to have had in view 
in making it her own interest in the corporation. Mrs. 
Russell, however, was not identified with the corporation 
otherwise than as having an interest in it; the legal iden- 
tity of each was distinct, and contracts for the benefit of 
the corporate estate were in no sense contracts for the 
benefit of the estate of one of its corporators. * * * 
The test of competency to make the contract is to be found 
in this: that it does or does not deal with the woman’s 
individual estate; possible incidental benefits can not sup- 
port it. Tested by this criterion this contract of indorse 
ment, so far as it involves a personal responsibility, must 
fail. Mrs. Russell has contracted for the advantage, not 
of her own estate, but of a corporation with which she is 
no more identified in law than she is with her husband or 
any third person. * * * But there is no occasion to in- 
dulge in presumptions one way or the other; it is sufficient 
that the contract is one of suretyship merely, and as such 
is not one the statute empowers a married woman to make.” 
In the case we are now considering, the note was made 
payable to Mrs. Kitchen. She offered it on the market 
with her indorsement in the form above set out; and, while 
the purchaser of negotiable paper takes it with construct- 
ive notice of the disability of the maker or the indorser, we 
do not think he is driven to the inquiry of the use to which 
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a married woman intends to devote the proceeds of a note 
payable to her order, and which she indorses to give it cur- 
rency. Concededly, the law is that she would be liable on 
this contract of indorsement, had she invested the proceeds 
of the sale in the improvement of her separate estate or 
to her own personal use; and we can not bring ourselves 
to think that because she may invest it in presents made 
to her friends, or turns it over to her husband to be used 
by him in his business, that her liability is lessened in the 
slightest degree. A married woman in this state may en- 
vage in trade. Of necessity, she may take notes and bills 
in the conduct of her business, and having taken them, 
she may dispose of them like other traders. As a trader, 
she gives an implied warranty of her title to every article 
which she sells; and, in case the property is lost to the 
purchaser because she had no title when she sold to him, 
there can be no doubt of his right to maintain an action 
against her on her implied warranty of title. This being 
so, why can she not make an express warranty of the qual- 
ity of the goods she offers for sale-——a warranty that is 
valid and may be enforced against her? If she has not that 
power, then the statute which gives her leave to engage in 
trade places her at a disadvantage with other traders, who 
can make a valid warranty upon which their customers 
may rely as affording them protection. So, too, in the 
disposal of the notes and bills taken in the conduct of her 
business, if she can not sell and dispose of them when the 
necessities of her business demand ready money, and 
make an indorsement upon which she may be held liable 
personally,—if she can indorse, so as to transfer the legal 
title only,—then she is again at a disadvantage, and may 
be compelled to dispose of the notes and bills taken in the 
course of her business at a large discount, to a purchaser 
who would be willing to pay their full face value, if he 
could rely upon her indorsement, rather than on the solv- 
ency of the maker, who is perhaps unknown to him. These 
considerations lead us to believe that it was the intent of 
the legislature to give to a married woman the same rights 
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as a married man possessex, ind to impose on her the same 
liabilities in all transactions connected with her separate 
estate or trade or business, and that a person dealing with 
her in relation to her separate property need make no in- 
quiry as to her intention in the disposition of the proceeds 
realized by her from a sale made either of notes or bills or 
of other property held by her in her own right. 
We recommend the affirmance of the judgment. 


AMES and ALBERT, CC., concur. 


By the court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


FRANK McCoy, JB. v. MARY ANN CONRAD ET AL. 
FILED MarcH 5, 1902. No, 10,608. 
Commissioner’s opinion, Department No. 3. 


1. Probate of Will: DisQUuALIFICATION OF WITNESS: HEIRS AT Law. 
In a contested proceeding for the probate of a will, the heirs 
at law of the alleged testator are not disqualified by the statute - 
as witnesses to transactions and conversations with the de- 
ceased. 


TESTATOR’s SIGNATURE AFFIXED BY ANOTHER: BURDEN ON 
Proponent. When in a contested proceeding for the probate 
of a will, it is disclosed that the name of the alleged testator 
was affixed to the instrument in controversy by some person - 
other than himself, it is incumbent upon the proponent to es- 
tablish by unequivocal evidence that the deceased gave direc- 
tion to such person for writing his name, consciously and 
explicitly, and in the free and voluntary exercise of his facul- 
ties. 


Error from the district court for Saunders county. 
Tried below before SEpGwick, J. Affirmed. 


Good & Good, Enos F. Gray and Charles H. Slama. for 
plaintiff in error. 
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AMES, C. 


This is a contest about the admission to probate of an 
alleged will, said to have been executed on the 9th day of 
September, 1896, in Saunders county in this state, where 
the purported testator resided then and at the time of his 
death. The grounds of contest are that the alleged testa- 
tor was without testamentary capacity, and that the in- 
strument in controversy was obtained from him through 
the exercise of undue influence, and without his conscious 
volition. At the time the document was made he was very 
old, and infirm in health, and at his death he left surviving 
him, as his sole heir at law, a married daughter, Mary Ann 
Conrad, who is the contestant in this proceeding. By the 
alleged will his estate is divided between this daughter and 
one Frank McCoy, his nephew, who is the proponent in the 
contest. The probate of the instrument was refused both 
by the county court and, wpon appeal, by the district court, 
and the case is now brought here by the proponent by pro- 
ceedings in error. 

On the trial before Judge Sedgwick and a jury, the 
daughter was permitted, over the objection of the propon- 
ent, to testify concerning certain conduct and conversa- 
tions of the deceased indicative of his mental condition 
at and about the time of the alleged execution of ‘the pro- 
posed will. The first and one of the most important ques- 
tions presented, is whether she was a competent witness 
for the purpose. The statute provides (Code, sec. 329) 
that “no person having a direct legal interest in the result 
of any civil action or proceeding, when the adverse party is 
the representative of a deceased person, shall be permitted 
to testify to any transaction or conversation had between 
the deceased person and the witness, unless,” etc. If the 
statute is to be so construed as to exclude heirs at law as 
witnesses in cases of contest about the probate of alleged 
wills of the deceased, it is manifest that such persons will 
be put at great disadvantage in litigations of that kind. 
The execution of the will might be extorted by threatened 
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or actual physical violence in their very presence, and, 
their lips being sealed, they would be helpless to prevent, or 
even effectually to protest against, the consummation of 
the outrage. And so it would turn out that, to repeat an 
often quoted phrase, that which was evidently intended as 
a shield for the protection of the testator’s estate would be 
converted into a sword for its destruction. We do not think 
that such an interpretation of the statute can be adopted, 
or, to continue the figure of speech, that the shield ought 
at any time or under any circumstances to be discarded or 
lowered. After the will of a decedent has been established, 
the devisees and legatees are properly regarded as within 
the protection of the statute, but, so long as they are 
merely the proponents of a contested alleged will of the 
deceased, their interests are as clearly adverse to those 
of the heirs at law or other acknowledged representatives 
of the decedent as are those of other litigants seeking to 
recover against his estate on account of any other transac- 
tion had with him in his lifetime. In such litigation the 
plaintiffs or proponents, being named as devisees or lega- 
tees, as the case may be, are assailing the estate with the 
view of the appropriation of it, or of a part of it, to their 
own uses. Any such assailants are, therefore, clearly ex- 
cluded by the statute, and so, of course, is an executor in 
the proposed will. If, in a case like the one at bar, the 
heirs at law are also excluded, we reach the surprising con- 
clusion that the interests of all the parties, being mutually 
adverse, the deceased has no representative not disqualified 
as a witness concerning any transaction or communication 
touching the matter in controversy. To so hold would, as 
it. seems to us, be a trifle absurd. But the court is not 
driven to so impotent a conclusion. The case was tried 
below with great care and deliberation, and the district 
judge took the unusual pains of prepdring and filing a 
written opinion in support of his order overruling a motion 
for a new trial. Inasmuch as that document meets with 
our full approval, and, as respects the point under discus- 
sion, we can add nothing to it by way either of argument 
or of illustration, we reproduce it, as follows: 


VoL. 64] JANUARY TERM, 1902. 153 


McCoy v. Conrad. 


“In this motion for a new trial it is urged, first, that it 
was error to allow Mrs. Conrad, the contestant, as against 
the proponent of the will, to testify in regard to transac- 
tions and conversations had between the testator and her- 
self. In order to justify excluding this testimony three 
things must concur: First, the witness offered must have 
a direct, legal interest in the result of the litigation; 
second, the evidence offered must relate to transactions 
and conversations had between the witness and deceased; 
third, the evidence must be offered against one who is a 
representative of the deceased person. If these things 
concur, the evidence must be excluded, unless it comes 
within the exception named in the statute. 

“On the hearing of this motion it was earnestly con- 
tended on the one side that the evidence offered related to 
transactions and conversations between the witness and 
the deceased, and as earnestly contested on the other side. — 
At the trial the evidence was admitted on the ground that 
the proponent of the will was not the representative of the 
deceased, within the meaning of the statute, and the other 
ground of objection was not much discussed or considered. 
Of course, if the proponent of the will is not the represent- 
ative of the deceased, within the meaning of our statute, 
then the ruling complained of is correct. The word ‘rep- 
resentative,> as used in section 329 of the statute, includes 
any person or party who has succeeded to the rights of the 
decedent, whether by purchase, descent or by operation 
of law. Kroh v. Heins, 48 Nebr., 691. Of course the ques- 
tion is whether he represents the deceased in the litigation 
in which the evidence is offered. The fact that he may 
be the general representative of the deceased will make 
no difference, unless he represents him in the question 
which is in dispute in the litigation. If an executor or an 
administrator is engaged in litigating some matter which 
is entirely foreign to the interests of the estate which he 
represents, the statute, of course, has no application. The 
statutes of the different states are so varied, and the de- 
cisions under them so numerous, that we must ‘solve the 
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question presented without much reference to adjudica- 
tions based on othe~ statutes” Wylie v. Charlton, 43 
Nebr., 840, 850. The Michigan statute [Howell’s Anno- 
tated Statutes, sec. 7545] provides that ‘when a suit or 
proceeding is prosecuted or defended by the heirs, assigns, 
devisees, legatees, or personal representatives of a de- 
ceased person, the opposite party, if examined as a wit- 
ness on his own behalf, shall not be admitted to testify at 
all to matters which, if true, must have been equally within 
the knowledge of such deceased person.’ In construing this 
statute in an action contesting a will, the court says: ‘The 
contest is not between the estate, or the representative of 
the estate, and the proponent. The statute applies only 
when the estate is in some way one of the parties, and the 
heirs, assigns, devisees, or legatees are the others. * * * 
The only questions involved in this application are: Did 
the deceased in his lifetime make this will, and was he of 
sound mind and memory at the time? * * * The will does 
not increase or decrease the estate. The object of this 
statute is to prevent fraud and false swearing whereby 
estates become unjustly depleted in cases where no person 
on the part of the estate, except the deceased, has any 
knowledge of the facts necessary to sustain the claim in 
favor of the estate, or to make good the defense of the 
estate, when unjust claims are attempted to be enforced 
against it, and we see no occasion for extending the scope 
of the statute by judicial construction. It is limited in its 
reason and spirit by fair construction to contests on Jiti- 
gation upon claims between other persons and the de- 
ceased, existing prior to his death; to such suits and pro- 
ceedings as the deceased would have been, if living, a 
necessary party, and since which his heirs, devisees, and 
Jegatees, personal representatives or assigns, are com- 
pelled to prosecute or defend for him in his place.” Brown 
v. Bell, 24 N. W. Rep. [Mich.], 824. 

“T think this reasoning applies to our statute. If a party 
is so placed in a litigation that he is called npon to defend 
that which he has obtained from a deceased person, and 
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make the defense which the deceased might have made 
if living, or to establish a claim which the deceased 
might have been interested to establish if living, then 
he may be said, in that litigation, to represent a de- 
ceased person; but where he is not standing in the place 
of the deceased person, and asserting a right of the de- 
ceased which has descended to him from the deceased 
(that is, where the right of the deceased himself, at the 
time of his death, is not in any way involved), and the 
question is, not what was the right of the deceased at the 
time of his death, but, merely to whom has that right de- 
scended, in such a contest neither party can be said to 
represent the deceased. Our statute differs from the stat- 
utes of other states, in that it uses the word ‘representative’ 
only, and I think its purpose is manifest. The intent is 
not to allow a party who is interested in litigation to 
testify to statements or actions of a deceased person in 
derogation of the right of the deceased person, and the 
reason is because the deceased person, who alone might 
contradict him, can not now be heard. That is, in the lan- 
guage of the Michigan court, the statute is ‘limited in its 
reason and spirit by fair construction to contests on liti- 
gation upon claims between other persons and the de- 
ceased, existing prior to his death; to such suits and pro- 
ceedings as the deceased would have been, if living, a 
necessary party, and since which his heirs, devisees, and 
legatees, personal representatives or assigns, are com- 
pelled to prosecute or defend for him in his place.’ 

“T think the cases cited by the proponent in his brief 
are not in point. In Re Eysaman’s Will, 20 N. E. Rep., 
613, the evidence of a legatee under the will was offered. 
The heirs and the next of kin were contesting. The stat- 
ute did not allow one interested to testify in his own be- 
half, ‘against one claiming under a person deceased at the 
time of the trial.’ There can be no doubt that the legatee 
was interested, and was offering to testify in his own be- 
half, and that the heirs and next of kin were, at the time 
of the trial, claiming under a person deceased. The other 
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New York case cited (In re Dunham’s Will, 24 N. E. Rep., 
932) is precisely similar and is decided upon the authority 
of the case In re Eysaman’s Will. In Re Goldthrop’s Es- 
tale, 62 N. W. Rep. [Ia.], 845, the court places its decision 
upon the words of the Iowa statute [Code, 1882, sec. 
3639], which contains the words, ‘against the executor, 
administrator, heir at law, next of kin, assignee, legatee, 
devisee,’ etc.; and the court says: ‘The case of Brown v. 
Bell was decided under the statute of Michigan, which is 
materially different from our own.’ This difference be- 
tween the statutes is apparent, but not more so than the 
difference between our statute and that of Iowa, so | 
think the Iowa case is plainly distinguishable from the 
one at bar; and I can not refrain from saying that the 
reasoning in the Iowa case is not satisfactory to my mind, 
and that the thought is suggested that perhaps the court 
was influenced by the decisions in Blake v. Rourke, 38 N. 
W. Rep. [Ia.], 392 and Smith v. James, 34 N. W. Rep. [Ta.], 
309, both of which cases seem to have been under a very 
different statute. In the Wisconsin case (In re Goerke’s 
Will, 50 N. W. Rep., 345), it was held that proponent and 
beneficiary could not testify as to what took place between 
him and the testator at the time the will was executed, un- 
der a statute which provides that no person in interest 
shall be a witness respecting any transaction or communi- 
cation by him with the decedent. The discussion in the 
opinion is as to whether the matters testified to related to 
transactions or communications, and the point involved in 
the case at bar is not discussed. Indeed, it would not seem 
that this point could arise under their statute. These ob 
servations will apply, also, in Re Valentine’s Will, 67 
N. W. Rep. [Wis.], 12. The Indiana statute is so radi- 
cally different from ours that authorities construing that 
statute are of no assistance whatever in determining the 
point under consideration. I think that the decisions of 
our court are in harmony with the ruling complained of, 
as shown in the contestant’s brief. In Clark v. Turner, 
50 Nebr., 290, it is said that the proponent of a will which 
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has been denied probate is not a person charged with the 
duties or powers of a personal representative of the de- 
ceased. I think that the evidence complained of was prop- 
erly admitted, without regard to the question of whether or 
not it involved any transaction or conversation, within the 
meaning of the provision of the statute.” 

There are a great number of errors assigned, both with 
respect to the giving and the refusal of instructions by the 
court, and with respect to the rulings of the court upon the 
admission and rejection of testimony, which we do not 
think it necessary to decide or discuss, because we think 
that the decisive point is raised by an exception to the 
eighth instruction given by the court of its own motion, 
which is as follows: “If, after the paper in question had 
been prepared, Frank McCoy, deceased, being then illiter- 
ate and unable to write his name, at the request of some 
other person, assented to the signing of his name to the 
paper by Mr. Frick, and, while Mr. Frick held the pen in 
his hand, the said Frank McCoy, deceased, put his hand 
also upon the penholder while Mr. Frick made a cross or 
mark, and said Frank McCoy, deceased, so acted and as- 
sented without understanding the nature of the transac- 
tion, and without intending thereby to sign and execute 
the will, this would not be a sufficient signing to comply 
with the law.” The statute enacts (Compiled Statutes, 
1901, ch. 23, sec. 127): “No will made within this state, 
except such nuncupative wills as are mentioned in the fol- 
lowing section, shall be effective to pass any estate, whether 
real or personal, nor to charge or in any way affect the 
same, unless it be in writing, and signed by the testator or 
by some person in his presence and by his express direc- 
tion,” etc. Construing this statute in Murry v. Hennessey, , 
48 Nebr., 608, this court say: “Thus it will be observed 
that the legislature, in unequivocal language, has made it 
imperative that a will, other than a nuncupative, when not 
signed by the testator himself, must, in addition to other 
requirements, be signed by.some person in his presence 
and by his express direction, or the instrument will be in- 
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valid. Mere knowledge of the testator that his name is 
being signed by another, or that the signing was acquiesced 
in, or assented to, by the testator will not be sufficient. The 
statute exacts more than this. It requires that the signing 
of a will by another must be done in pursuance of the 
previously expressed direction of the testator. The statute 
is meaningless if this is not its scope and purpose. The 
same construction has been placed upon similar statutes in 
other states. Waite v. Frisbie, 45 Minn., 361; Green- 
ough v. Greenough, 11 Pa. St., 489; Asay v. Hoover, 45 
Am. Dee. [Pa.], 714; Grabill v. Barr, 47 Am. Dec. [Pa.], 
420; Snyder v. Bull, 17 Pa. St., 60. In the Minnesota 
case the testatrix’s name was signed by another person 
without her express direction, and on being requested to 
inake her mark, she placed her hand on that of the one who 
signed her name, and he made the mark. ‘he court, in 
construing the statute of that state which declares that a 
will shall ‘be signed at the end thereof by the testator, or 
by some person in his presence, and by his express direc- 
tion,’ held that the will was invalid for want of proper ex- 
ecution. The case at bar is quite analogous to that. The 
will was prepared by Mr. Hockenberger, at the request and 
suggestion of Mr. Murry, the beneficiary. The person who 
drew the will signed Bridget Murry’s name thereto, with- 
out being directed by her to do so. It is true her mark was 
made, but the evidence shows that it was made by Mr. 
Hockenberger, and that Mrs. Murry merely, at his sugges- 
tion, touched the pen while the mark was being affixed to 
the instrument. The signing not being at her express direc- 
tion, the will was not executed as the law requires, and it 
is for that reason alone invalid.” Now, as has already 
“been said, it is undisputed that the supposed testator in 
this case was, at the time of the alleged execution of the 
instrument in controversy, very old, and extremely infirm, 
both in body and mind. It will be observed that the put- 
ting of the hand upon the pen while a cross-mark is being 
made is of no importance. All that such an act would in- 
dicate would be an assent to or recognition of or, at most, a 
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ratification of, the signature after it had been written. But 
this would not satisfy the statute, which requires a pre- 
vious express direction to write the name. There are three 
witnesses who testified as to what took place with respect 
to writing it. The first is Frick, the attorney who wrote 
the instrument and supervised its execution. His testi- 
mony is as follows: 

“Int. 35. You may state how it was that you came to 
sign the will, and place thereon the words ‘Testator’s name 
written by J. E. Frick at request of testator.’ ” 

“Ans. to Int. 85. It occurred in this way: When the 
will was ready to be signed, I spoke to Frank about sign- 
ing, and Tom spoke up and said that, owing to Frank’s 
paralyzed condition, he didn’t think he could write his 
name. I said that any one could sign his name at his re- 
quest, and then Tom asked Frank whether Frank wanted 
me to sign his name to the will; and, after repeating it to 
him several times, Frank nodded his head, and I wrote his 
name to the will, with the statement as it appears.” , 

“Int. 37. I will ask you (state fully) whether or not 
Frank McCoy requested you to sign his name to the will; 
that is, you may state what he said regarding it.” 

“Ans. to Int.37. The matter occurred as I have detailed 
in the last question. Frank made no request of me in 
words, and in no other way, except as explained in the 
previous question.” 

The only two other persons present were the witnesses 
to the will,—Thomas McCoy, the father of the proponent, 
and one Mercer. The examination of McCoy in reference 
to this matter is as follows: 

A. He signed it or made his mark when the will was 
finished. : 

. Who made his mark? 

. Mr. Frick. 

. How did he come to do that? 

. With my brother’s permission. 

. How did he come to do that? 

. Frick says, “Can you write?”-and he says, “No.” He 
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says, “With your permission,” he says, “can I write your 
name?” and he says, “Yes; write it.” 

Q. Who said to write it? 

A. My brother. 

Q. Then what did Frick do? 

A. He did write it. 

The testimony of Mercer upon the point is as follows: 

Q. Whose signature was first attached to the will? 

A. Mr. McCoy’s, deceased. 

Q. Just explain to the jury how that was done. 

A. Mr. McCoy could not write, if my memory is right, 
and he asked Frick to write for him; and he took the pen 
and made a cross, and Frick held his hand while he made 
the cross, like that (indicating). 

This last witness attempted only to give his memory, 
which was evidently very vague, about a transaction in 
which he was not pecuniarily interested, and he is clearly 
mistaken. Neither Frick nor McCoy testified that the 
decedent made an express or formal request that the 
former should write his name, or, in the language of this 
witness, “asked Frick to write for him.” The most that 
can be made out from the testimony of either or both is 
that McCoy solicited and obtained from the deceased pas- 
sive permission for Frick to write it; and the testimony of 
the former, taken alone, is so far from establishing. that 
such consent was intelligently or consciously given, that it 
very forcibly supports the contrary inference. At all 
events, if Frick is to be believed, the consent, if any, was 
hesitatingly and reluctantly given after repeated solicita- 
tion. That, in the then physical and mental condition of 
the decedent, such repeated solicitation by the brother, 
who, as the testimony shows, had practically dictated the 
contents of the instrument, and in the presence of the at- 
torney who had drawn it, operated as a restraint upon will, 
is a reasonable presumption. This presumption, we think, 
is not overcome by the offhand and too little qualified testi- 
mony of the witness McCoy, who, however, does not deny 
the solicitation, but puts into the mouth of the deceased 
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words which Frick, whose business it was to attend to the 
matter, evidently did not hear. In other words, a verdict 
in favor of the proponent could, in our opinion, have been 
successfully assailed as not being supported by sufficient 
evidence. The burden was upon the proponent to show by 
a preponderance of evidence that the instrument in suit 
was the free and conscious will of the decedent. That 
the deceased was under the constant guidance of his 
brother during all the time that the preparation of the 
document was in progress is undisputed, and it was the 
brother who was prompt to suggest the inability of the de- 
ceased to sign his name, and to take the last detail of the 
business out of his hands by procuring his consent to the 
writing of his name by the attorney. According to his tes- 
timony, his own solicitations were supplemented by Frick, 
and between them the hesitation of the deceased was over- 
come so far as to permit the writing of his name, but Frick 
says that he made no request in words, and signified his 
assent, if at all, only by nodding his head,—an act which, 
done by a feeble and paralytic old man, is of little signifi- 
cance. We think there is a very wide difference between 
the “express direction” of the statute, and a reluctant, 
passive and hesitating consent, such as this evidence dis- 
closes. We are not unmindful of the rule that a conclusion 
of fact drawn by a jury from conflicting evidence will not 
be disturbed, although even this rule must have its limita- 
tions and qualifications, if not its exceptions. Neither do 
we wish to be understood as saying that a direction for 
writing his name, given by a testator to another, is neces- 
sarily invalidated by such direction having been suggested 
to, or even requested of, the decedent. But we are of the 
opinion that the word “express” is used in the statute, not 
only in contrast to the word “implied,” but, to some extent, 
by way of emphasis, and that, in a contest such as is now 
under consideration, it is incumbent upon the proponent 
to show by unequivocal evidence that the testator gave di- 
rection for writing his name consciously and explic. ly, 
and in the free and voluntary exercise of his faculties; and 
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we think that the above-quoted testimony, which is all the 
evidence upon the subject disclosed by the record, falls 
short of this measure. If this conclusion is correct, none of 
the matters assigned for error are material, because the 
verdict rendered is the only one that could have been up- 
held by the record. 

It is recommended that the judgment of the district 
court be affirmed. 


DoFFip and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 


ion, the judgment of the district court is 
AFFIRMED. 


MODERN WOODMEN OF AMERICA V. ASA COLMAN Et AL* 
Fitep Marcu 5, 1902. No. 11,294. 
Commissioner’s opinion, Department No. 3. 


Insurance: Waiver. It is a settled law of this state that if a bene- 
ficiary insurance association, like the plaintiff in error in this 
action, continues to collect dues and mortuary assessments 
from a member who has forfeited his beneficiary certificate, 
after knowledge of such forfeiture by its officers or agents 
intrusted with the duty of making such assessments, it shall 
be held to have waived such forfeiture, without regard to any 
restrictions or limitations incorporated in its certificates of 
membership or by-laws with respect to the power or authority 
of such persons to make such waivers. 


Error from the district court for Cass county. Tried 
below before RAMseEy, J. Affirmed. 


J. W. White, 0. A. Atkinson, Jesse L. Root and J. G. 
Johnson for plaintiff in error. 


Samucl Chapman and Matthew Gering, contra. 


Amus, C. 
Early in May, 1898, Varro H. Celaan, who was, and for 
some years had been, a member in good standing of the 


*Rehearing allowed. Reaffirmed. Opinion filed denying second 
rehearing. 
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plaintiff in error association, whose general character is 
too well known to require particular description, accepted 
service as locomotive fireman for the Wheeling & Lake 
Erie Railway Company. His certificate of membership 
named as beneficiaries his father and mother, the defend- 
ants in error in this action. The certificate contains the 
following clauses: : 

“Subject to all the conditions of this certificate and 
fundamental laws of this order and liable to forfeiture if 
said member shall not comply with said conditions, laws 
and such by-laws and rules as are or may be adopted by the 
head camp of this order from time to time, or the local 
camp of which he is a member. 

“If, after a person has become a member of this frater- 
nity, he engages in any of the employments or occupations 
enumerated in section A, division I, of the fundamental 
laws, his certificate thereupon shall be forfeited by such 
act, and the same shall be null and void. Provided, how- 
ever, that a neighbor may, after becoming such member, 
without invalidating his certificate, be employed as rail- 
way brakeman, engineer, fireman, switchman, miner, plow- 
grinder, or employed in a gunpowder factory, or on the 
lakes or seas, or as a soldier in the regular army while in 
active service, if he shall, before entering upon any of the 
above mentioned occupations, file with the head clerk a 
written waiver of any liability of this order under his cer- 
tificate of membership, for loss by death as the direct re- 
sult of his being engaged in such prohibited occupation.” 

By one of the laws of the association it was enacted that, 
if a member should engage in the employment of locomo- 
tive engineer, his rights under his certificate should be for- 
feited, unless he should file with the head clerk of the com- 
pany “a written waiver of any liability of this order upon 
his benefit certificate founded upon the death of such 
neighbor either as result of accident occurring in, or dis- 
ease directly traceable to, his employment in such prohib- 
ited occupation.” It was further enacted that no officer of 
the order was authorized or permitted.to waive *ne fore- 
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going provisions, and that the clerk of the local camp 
should be regarded as an agent of that camp only, and not 
of the head camp, and that no act or omission on his part 
should have the effect of creating a liability on the part 
of the society, or of waiving any right or immunity belong- 
ing to it. It is undisputed that at the time of entering 
upon the prohibited occupation, or afterwards, Colman did 
not file the written waiver called for by the above-men- 
tioned by-law, although the requirement for his so doing 
was called to his attention by the clerk of the local camp. 
There is no question that the clerk and his subordinates 
knew of the fact that the insured had accepted of, and was 
engaged in, the employment aforesaid, or that with that 
knowledge they continued to collect his monthly assess- 
ments and remit them to the head clerk for a period of 
three months, and until he was run over and killed by the 
engine upon which he was in service. There are a large 
number of errors assigned in the motion for a new trial 
and in the petition in error, but the only real question of 
importance is whether, upon this state of facts, the defend- 
ants in error, the beneficiaries named in the decedent’s in- 
demnity certificate, are entitled to recover upon that in- 
strument. We think that this court, in Modern Woodmen 
of America v. Lane, 62 Nebr., 89, and in the series of de- 
cisions therein cited and approved, have definitely and 
finally answered this question in the affirmative. It would 
serve no useful purpose to engage so soon in another re- 
view of the authorities and of the principles involved. ° 
Notwithstanding the cunningly devised by-laws and stipu- 
lations of beneficiary associations like the plaintiff in 
error, the clerks of local camps are, in the matters of col- 
lecting and remitting assessments and the waiver of for- 
feitures, the agents of the societies and not of the local 
camps or of their members. As is pointed out by Sanborn, 
J., speaking for the United States court of appeals for this 
circuit in Modern Woodmen of America v. Tevis, 111 Fed. 
Rep., 113 (quoting from the syllabus): “The actual legal 
relations of parties to each other, their acts and transac- 
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tions, prevail over previous written stipulations, which 
were subsequently disregarded, and condition their rights. 
Where a beneficiary association empowers the clerk of a 
local camp to collect, receipt for, remit and report upon 
its benefit assessments, and the clerk acts under this au- 
thority with the knowledge and consent of all parties, the 
relation of principal and agent for this purpose exists, and 
conditions the rights of the parties, notwithstanding the 
fact that the by-laws and. certificates of membership. con- 
tain a uniformly disregarded stipulation that the clerk of 
the local camp shall not be the agent of the association, but 
shall be the agent of the local camp, which has no interest 
in the benefit assessments, and that the acts or omissions 
of the clerk shall not affect the liability or waive any of the 
rights of the association.” It ought now to be regarded as 
the settled law of this state that if a beneficiary insurance 
association, like the plaintiff in error, continues to collect 
dues or mortuary assessments from a member who has 
forfeited his beneficiary certificate, after knowledge of such 
forfeiture by its officers or agents intrusted with the duty 
of making such collections, it will be held to have waived 
such forfeiture, without regard to any restrictions or limi- 
tations incorporated in its certificates of membership or 
by-laws with respect to the power or authority of such per- 
sons to make such waivers. It can not be regarded as ma- 
terial upon what ground or for what reason such forfeit- 
ure was incurred. The underlying principle is in all cases 
the same, namely, that the association, with full notice or 
knowledge, through its accredited agents, of the facts by 
reason of which the contract of insurance might have been 
avoided, has chosen to treat it as valid and in force, and 
to receive a consideration for so doing. It is no answer to 
say that such a rule renders the business of the association 
extremely hazardous, on account of the character of the 
persons who are necessarily chosen to represent it as offi- 
cers of the local camps, and of the local influences to which 
such persons may be subjected. This is one of the hazards 
voluntarily assumed by those who engage in a business 
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from which they may retire at will, and it furnishes no 
reason for relieving them from such obligations to the hold- 
ers of their beneficiary certificates as are imposed upon 
those in other like enterprises, and as considerations of 
honesty and fair dealing demand. 

It is unnecessary to consider the other errors assigned 
because, upon the admitted facts, no other verdict than 
that returned could have been upheld. 

It is recommended that the judgment of the district 
court be affirmed. 


DUFFIB and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 


AFFIRMED. 


McCorMIcK HARVESTING MACHINE COMPANY V. JOHN 
MILLS. 


FILED Marc 5, 1902. No. 11,131. 
Commissioner’s opinion, Department No. 3. 


1, Penal Statute. A penal statute should not be extended beyond ° 
the plain import of its terms. 


2. The penal provisions of section 15, chapter 32, Compiled 


Statutes, have no application to the instruments enumerated 
in section 26 of said chapter. 


Error from the district court for Dawson county. Tried 
below before SULLIVAN, J. Reversed. 


EK. A. Cook and O’Neill & Gilbert, for plaintiff in error. 
N. RB. Greenfield, contra. 
ALBERT, Cc. 


This action was brought to recover the statutory penalty 
for failure to discharge a chattel mortgage of record, after 


VoL. 64] JANUARY TERM, 1902. 167 
McCormick Harvesting Machine Co. v. Mills. 2 


its conditions had been performed. The case was tried to 
the court without a jury. The court found for the plaintiff, 
and rendered judgment accordingly. The defendant brings 
the case here on error. 

This action is based on section 15, chapter 32, Compiled 
Statutes, which, so far as is material at present, is as fol- 
lows: “Such mortgage when satisfied shall be discharged 
by an entry by the mortgagee, his agent or assignee on the 
margin of such index, which shall be attested by the clerk 
without fee; Provided, also, That the county clerk may dis- 
charge a mortgage on the presentation or receipt of an 
order in writing, signed by the mortgagee thereof and 
attested by a justice of the peace or some officer with a 
seal. Any mortgagee, assignee, or their legal personal 
representatives, after full performance of the conditions 
of the mortgage, who for the space of ten (10) days after 
being requested shall refuse or neglect to discharge the 
same as provided in this section, shall be liable to the mort- 
gagor, his heirs, or assigns in the sum of fifty ($50) dol- 
lars damages; and also for all actual damages sustained by 
the mortgagor, occasioned by such neglect or refusal, said 
damages to be recovered in the proper action.” It will be 
observed that the section just quoted applies exclusively to 
chattel mortgages. In view of the assignment that the 
finding of the trial court is. not sustained by sufficient evi- 
dence, and the questions discussed by counsel, we can not 
ignore one question, which we regard as decisive of the 
case, although not directly argued ; and that is whether the 
instrument which it is alleged defendant failed to dis- 
charge of record, is a chattel mortgage, within the meaning 
of section 15 of the recording act. The instrument referred 
to is as follows: 

“$35.00. LEXINGTON, NgEB., Aug. 8, 1896. 

“On or before the ist day of November, 1897, for value 
received, I promise to pay to the McCormick Harvesting 
Machine Company, (a corporation organized and existing 
under the laws of the state of Illinois, and having its chief 
office and place of business in the city of Chicago, county 
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of Cook, state of Illinois,) or order, at 1st Nat. Bank, Lex., 
Nebraska, thirty-five dollars, with interest at seven per 
cent. per annum from date until due; ten per cent. per 
annum thereafter until paid. The express condition of the 
sale and purchase of the Big 4 mowing machine, for which 
this note is given is such that the title, ownership or pos- 
session does not pass from the McCormick Harvesting 
Machine Company until this note and interest is paid 
in full, and the said McCormick Harvesting Machine 
Company, have full power to declare this note due 
and take possession of the said machine, whenever they 
deem themselves insecure, even before the maturity of this 
note, and sell the same at public or private sale, without 
notice.’ The proceeds (after expenses and interest are 
paid), to be applied on the note, and any balance then un- 
paid shall, in consideration of the use and rent of said 
property, be a valid and subsisting claim against the 
vendee.”’ 

One characteristic of a chattel mortgage is that it is a 
transfer of personal property, or of some interest therein, 
by the mortgagor to the mortgagee as security. In Bed- 
ford v. Van Cott, 42 Nebr., 229, this court says: “The mort- 
gagee under a chattel mortgage acquires not the legal title 
to the property, but merely a lien thereon, the legal title 
remaining in the mortgagor.” The instrument under con-. 
sideration is not a transfer of property, nor of any interest 
therein by the alleged mortgagor to the defendant; nor 
does it operate to create a mere lien in favor of the defend- 
ant, while the legal title remains in such mortgagor. When . 
it was made, so far as the property therein described is con- 
cerned, the alleged mortgagor had no title or interest therein 
to transfer. It belonged to the defendant. It was trans-. 
ferred to the plaintiff, by the defendant conditionally. One 
of the conditions was that the title should remain in the 
vendor until the purchase price was fully paid. That be- 
ing true, it would be absurd to say that, under the instru- 
ment in question, the defendant acquired a mere lien on the 
property, the legal title remaining in the alleged mort- 
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gagor, because, as the greater includes the less, the vendor, 
at the time having absolute title, acquired no title to the 
property by virtue of such instrument, and, as the vendee 
did not hold the legal title, which was expressly reserved. 
by his vendor, the legal title could not remain in the al- 
leged mortgagor. The recording act itself clearly dis- 
tinguishes between chattel mortgages and instruments of 
this character. Section 14, chapter 32, Compiled Statutes, 
is as follows: “Every mortgage or conveyance intended to 
operate as a mortgage of goods and chattels hereafter made 
which shall not be accompanied by an immediate delivery 
and be followed by an actual and continued change of pos- 
session of the things mortgaged, shall be absolutely void as 
against the creditor of the mortgagor, and as against sub- 
sequent purchasers and mortgagees, in good faith, unless 
the mortgage, or a true copy thereof, shall be filed in the 
office of the county clerk of the county where the mortgagor 
executing the same resides, or in case he is a non-resident 
of the state, then in the office of the clerk of the county 
where the property mortgaged may be at the time of 
executing such mortgage, and such clerk shall indorse on 
such instrument or copy the time of receiving the samé, and 
shall keep the same in his office for the inspection of all per- 
sons; and such mortgage or instrument may be so filed, al- 
though not acknowledged, and shall be valid, as if the same 
were fully spread at large upon the records of the county,” 
ete. Then follows the section providing a penalty here- 
inbefore set out. Then comes section 26, which is as follows: 
“That no sale, contract, or lease, wherein the transfer of 
title or ownership of personal property is made to depend 
upon any condition, shall be valid against any purchaser 
or judgment creditor of the vendee or lessee in actual pos- 
session, obtained in pursuance of such sale, contract, or 
lease without notice, unless the same be in writing, signed 
by the vendee or lessee, and a copy thereof filed in the office 

of the clerk of the county, within which such vendee or ; 
lessee resides; said copy shall have attached thereto an afii- 
davit of such vendor or lessor, or his agent or attorney, 
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which shall set forth the names of the vendor and vendee 
or lessor and lessee, or description of the property trans- 
ferred and the full and true interest of the vendor or lessor 
therein,” etc, There is no question, we think, that, had a 
contest arisen between the defendant and a creditor or sub- 
sequent purchaser of the plaintiff in regard to the suffi- 
ciency of the notice imparted by the record of the instru- 
ment in question, their rights would have been measured, 
not by the provisions of section 14, but those of section 26 
of the recording act. Section 15 is penal in character, and 
should not be extended beyond the plain import of its 
terms. In our opinion, it has no application to instru- 
ments which, like the one in question, are enumerated in 
section 26. As the instrument in question is not a chattel 
mortgage, this action is unfounded and must fail. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


DurFrin and Amgs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND BEMANDED. 


EMANUEL HUBENKA V. JOHN VACH. 
FILep Marca 19, 1902. No. 11,330. 


1. Amendment of Pleading During Progress of Trial: Axusr oF 
Discrerion. The denial of an application for leave to amend 
a pleading during the progress of the trial, is not reversible 
error, unless, under the circumstances disclosed, the action of 
the court amounted to an abuse of discretion. 


2. Farm Lease: Caso Rent: WHewn Dug. A farm lease providing for 
the payment of cash rent, but not fixing in express terms the 
time when the rent should become due, contained a clause 
binding the landlord, in case of a crop failure, or a decline in 
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the prices of farm products, “to settle the payments of said 
rent as it becomes due to the best advantage for both parties 
concerned.” Held, That, in contemplation of the parties, the rent 
was not to be due or payable before the crops had matured and 
were ready for market. 


3. Possession of Property: PRESENT RIGHT: GENERAL OR SPECIAL. 
The plaintiff having failed to show a present right to the pos- 
session of the property in dispute, under either a general or 
special ownership, the court did not err in directing the jury 
to return a verdict in favor of the defendant. 


Error from the district court for Cuming county. Tried 
below before Evans, J. Affirmed. 


Thomas M. Franse, for plaintiff in error. 


Milton McLaughlin, contra. 


SULLIVAN, C. J. 


This action was brought to recover possession of certain 
crops raised by John Vach upon the farm of Emanuel Hu- 
benka in Cuming county in the year 1898. The petition 
was in the usual form, alleging absolute ownership of the 
property in the plaintiff. The answer was a general de- 
nial. At the conclusion of the evidence the court was of 
opinion that the plaintiff had failed to make a case, and di- 
rected the jury to return a verdict against him. 

Of the numerous errors assigned, only two have been 
thought worthy of discussion by counsel. The first con- 
tention is that the court erred in refusing to permit the 
plaintiff to amend his petition by alleging a special, in- 
stead of a general, ownership of the property; the second 
is that the court erred in directing the jury to return a 
verdict in favor of Vach. The material facts are not in 
controversy. Hubenka rented his farm to Vach for a 
period of three years from March 1, 1897. The lease gave 
the landlord a lien on the crops, with the right to enforce 
it in the manner provided for the foreclosure of chattel 
mortgages. The stipulation for the payment of rent was 
in these words: “The first year’s rent will be $300 cash. The 
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second year’s rent will be $350 cash. The third year’s rent 
will be $375 cash. Provided further that in case of a fail- 
ure of the crops, or a decline in prices of the crops, the 
party of the first part agrees to settle the payments of said 
rent as it becomes due to the best advantage for both par- 
ties concerned.” In the month of September, 1898, while 
the crops raised by the tenant were yet in the stack, the 
plaintiff attempted to foreclose his lien by advertising the 
property for sale and selling it to himself. Upon this sale 
and purchase is based his claim of general ownership. It 
developed at the trial that, owing to a hostile demonstra- 
tion on the part of the tenant and his friends, the sale was 
not made where the property was situate, but at the apex 
of an adjacent hill, where the plaintiff and those assisting 
him paused for a moment in their precipitate flight from 
the farm. Whether the sale thus made vested in the pur- 
chaser an absolute title seems to have been questioned at 
the trial, and the plaintiff, at the conclusion of his evi- 
dence, determined to change front and rely upon his lien 
rather than upon his claim of general ownership. But the 
court denied his application for leave to amend the petition 
and this ruling is alleged as error. The application was ad- 
dressed to the sound legal discretion of the court and was, 
under the circumstances, properly refused. Al] the facts. 
of the case were well known to the plaintiff when the action - 
was commenced, and if he had any just excuse for not al- 
leging his special interest at the appropriate time he should 
have presented it to the court, by affidavit or otherwise. 
Commercial Nat. Bank v. Gibson, 37 Nebr., 750; Western 
Assurance Co. v. Kilpatrick-Koch Dry Goods Co., 54 Nebr., 
241; 1 Ency. Pl. & Pr., 637. But even if the petition had 
been amended the plaintiff could not have succeeded. In 
no view of the case was he entitled to a verdict. The rent 
was not due when the foreclosure proceeding was insti- 
tuted nor when the actien to recover possession was begun. 
It is clear from the provisions of the lease above quoted 
that the cash rent was not payable before the crops were 
ready for the market. The amount of the rent could not be 
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definitely fixed until the crops were assured and the prices 
known. The theory of the plaintiff was that the rent was 
to be paid in two instalments, and that the defendant 
should have given a note for the first instalment maturing 
January 1, 1899, and a note for the second instalment ma- 
turing March 1, 1899. But the lease did not require the 
defendant to give notes, and he did not violate any of its 
provisions in refusing to give them. , 

The plaintiff claims that the defendant voluntarily sur- 
rendered the property in payment of the rent, but we find 
no evidence in the record tending to sustain this claim. 


The judgment is ; AFFIRMED. 


Henry H. Couiins, APPELLEE, V. WILLIAM J. BROWN ET AL., 
APPELLANTS. 


FireED MARCH 19, 1902. No. 11,352. 


Foreclosure: Error: SUPERSEDEAS: UNDERTAKING: USE AND Oc- 
CUPATION. In an error proceeding from a decree of the district 
court foreclosing a real estate mortgage, an undertaking which 
does not provide for the payment of “the value of the use and 
oceupation of the property” is not effective as a supersedeas. 


APPEAL from the district court for Lancaster county. 
Heard below before Frost, J. Affirmed. 


Burr & Burr, for appellants. 
Stephen L. Geisthardt, contra. 


SULLIVAN, C. J. 


The district court of Lancaster county rendered a decree 
of foreclosure in an action brought by Henry H. Collins, 
the appellee herein, against William J. Brown and others. 
The defendants at once gave notice of their intention to 
appeal, and obtained an order fixing the amount of the 
supersedeas bond at $500. In due time an undertaking 
conditioned as required by section 677 of the Code of Civil 
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Procedure was given and approved. Afterwards a tran- 
script of the proceedings in the district court, together 
with a petition in error, was filed in this court, and a sum- 
mons in error was issued, served and returned. While the 
cause was pending in this court the decree of foreclosure 
was executed by a sale of the mortgaged property. When 
the motion for confirmation came on to be heard, it was 
resisted by defendants, on the ground that the decree had 
been superseded. The trial court, however, held that the 
sale was valid, and entered an order affirming it. This 
decision was, in our judgment, entirely right. Defendants 
sought to obtain a review of the proceedings of the district 
court by prosecuting error to this court. They might have 
brought the case here by appeal, but they did not do so; and_ 
they might have changed the character of the proceeding in | 
this court by dismissing the petition in error, but this they 
did not do. The remedy first chosen was adhered to. This 
is the only inference warranted by the record. Monroe v. 
Reid, 46 Nebr., 316; Chicago, B. & Q. R. Co. v. Cass County, 
51 Nebr., 369. The undertaking given by the defendants 
contained no provision binding them and their surety to 
pay “the value of the use and occupation of the property” 
. affected by the decree. It failed therefore to comply with 
one of the substantial requirements of section 588 of the 
Code of Civil Procedure, and consequently did not operate 
as a supersedeas. State v. Thiele, 19 Nebr., 220. 
The order of confirmation is 
AFFIRMED. 


Note.—The bond or undertaking is not a condition precedent to 
obtaining a review, but is essential to obtaining a supersedeas. 
Oreighton v. Keith, 50 Nebr., 810; State v. Ramsey, 50 Nebr., 166. The 
bond or undertaking does not supersede unless conditioned accord- 
ing to law. State v. Ramsey, supra; O’Chander v. State, 46 Nebr., 10. 
To supersede a confirmation, on appeal. the bond need not be in 
double the amount of the deficiency judgment. A bond to cover 
waste is sufficient. Kountze v, Erck, 45 Nebr., 288, 293.—R®mrorTEr. 
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WILLIAM H. Bassy vy. JOHN B. MuSSER. 
FILED Marcu 19, 1902. No. 11,387. 


1. Forcible Entry and Detention: Appear. In 1899 there was no 
valid statute authorizing an appeal to the district court in 
actions of forcible entry and detention, or forcible detention 
only, of real property. 


2. Derivative Jurisdiction: CoNnsENT OF PaRTIES. The jurisdiction 
of the district court in such actions, being derivative only, is 
not aided by consent of parties. 


Error from the district court for Sheridan county. 
Tried below before KINKAID, J. Reversed. 


Frank J. Kelley and J. H. Edmonds, for plaintiff in 
error. 


C. Patterson, contra. 


SULLIVAN, C. J. 


This was an action of forcible detainer. It was com- 
menced in the county court of Sheridan county, and was 
tried and decided on April 4, 1899. The judgment was in 
favor of the plaintiff, John B. Musser. The defendant, 
William H. Babby, attempted to remove: the cause by ap- 
peal to the district court. Both parties assumed that the 
appeal was valid, and the defendant, without challenging 
the jurisdiction of the court, entered a voluntary appear- 
ance, and participated in a trial which resulted in the 
judgment of which he is now complaining. The decision of 
the district court can not be approved. At the time of the 
trial in the county court, there was no valid statute au- 
thorizing an appeal in this class of cases. The statute 
which professed to give that right was not adopted in ac- 
cordance with constitutional procedure, and in Armstrong 
v. Mayer, 60 Nebr., 423, wars held to be void. The appeal 
was therefore a nullity; it did not vacate the judgment of 
the county court, and that judgment has always been, and 
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is now, in full force and effect. The case in the district 
court was, in substance, a new action. Jurisdiction of the 
parties was acquired by their voluntary appearance; but 
original jurisdiction of the subject-matter was not given by 
law, and hence the judgment rendered by the court and 
brought here for review was, and is, absolutely void. 

The decision is reversed and the action dismissed. 


REVERSED AND DISMISSED. 


Notre.—The principle underlying the question of jurisdiction by 
consent is, that one may waive a personal privilege in all cases where 
public policy is not contravened thereby. Wells, Jurisdiction of 
Courts, sec. 86. On an appeal from the judgment of a justice of 
the peace, the appellate court acquires no jurisdiction if the subject 
of the action was beyond the jurisdiction of the justice. Cooban v. 
Bryant, 36 Wis., 605, 612.— REPORTER. 


CHICAGO LUMBER COMPANY, APPELLED, V. FLORENCE M. 
BANCROFT ET AL., APPELLEES, IMPLEADED WITH LEX- 
INGTON BANK, APPELLANT. 


FILED MARCH 19, 1902. No. 10,928. 


1. Unchallenged Finding of Fact. The unchallenged findings of fact 
by a referee, when confirmed by the court, are binding on the 
party against whom they operate, and from the legal conse- 
quences flowing therefrom he can not escape. 


2. Usury. Where a debtor executes a note and mortgage for a loan 
of money at a lawful rate of interest, and, at its maturity, 
enters into a new contract with the lender for a further ex- 
tension of the loan, which is tainted with the vice of usury, and 
the lender, by agreement, retains the note and mortgage as 
collateral security to the ‘usurious contract, in a suit to enforce 
the mortgage security the lender is restricted in his recovery 
to the amount due on the indebtedness at the time of making 

_the usurious contract, after whieh all interest is, by force of 
the statute, forfeited. 


AppraL from the district court for Dawson county. 
Heard below before SULLIVAN, J. Affirmed, 
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Henry D. Rhea, for appellant. 
BE. A. Cook and Warrington & Stewart, contra. 


Houcomps, J. 


A plaintiff instituted a suit to foreclose a mechanic’s 
Hien on real estate, making the appellant, the Lexington 
Bank, and appellees Bancroft parties defendant in the 
action. Defendants Bancroft were the fee owners of the 
property involved in the suit, and defendant bank claimed 
a lien thereon by virtue of a mortgage in its favor executed 
by the Bancrofts. The bank appeared in the action, and, 
by way of cross-petition, pleaded that the Bancrofts were 
indebted to it on a promissory note for the sum of $1,122, 
executed by them to the bank, and that said note was 
secured by a real estate mortgage on the premises de- 
scribed in the petition, and prayed a finding of the amount 
due on the note and mortgage, and that the same might be 
adjudged a valid lien on said premises, and that the real 
estate be sold in satisfaction of the amount due, if the same 
were not paid at a short date, to be fixed by the court. To 
this ecross-petition of the bank the Bancrofts filed an an- 
swer, in which the giving of the note and mortgage was 
admitted, and, as a defense, it was pleaded that the con- 
tract evidenced thereby was usurious, in that by the agree- 
ment of the parties thereto a greater rate of interest was 
charged for the loan and forbearance of money than the 
rate of $10 per annum on the hundred dollars, the answer 
setting forth in detail the particulars of the transaction 
and the different items entering into the consideration of 
the note, and the amount of unlawful interest included 
therein. It was also pleaded that, after the maturity of 
the note and mortgage mentioned in the cross-petition, a 
new contract was entered into between the parties for a 
further extension of the indebtedness, and that said con- 
tract was likewise usurious; the answer stating in detail 
the facts constituting the alleged usury: Further renewal 
contracts were also pleaded, each of which, it was al- 

16 
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leged, was usurious, and that at the time of filing the cross- 
petition the defendant bank held two notes of defendants 
Bancroft, other than the one declared on, as evidencing 
the usurious contract so pleaded, one being for the sum 
of $1,400 and the other for thesum of $200, giving the dates 
and maturity thereof. The answer prayed for an account- 
ing, and the ascertainment of the amount actually due the 
bank, after allowing credits and payments claimed to 
exist in favor of the mortgagors, and for general equitable 
relief. There were other issues tendered by the answer, 
as to certain collaterals alleged to have been given to 
secure the debt, for the proceeds and value of which the 
Bancrofts claimed they were entitled to credit; but, as all 
such matters are eliminated from the questions presented 
for our consideration by this appeal, we need not further 
notice them. A reply was filed, denying the usury alleged 
in each and 4ll of the transactions mentioned in the an- 
swer; the reply stating in detail the items entering into 
each of the notes executed by the Bancrofts, and the 
amount of interest charged in each, which, it was alleged, 
did not exceed ten per cent. per annum, and on the issues 
_ thus framed the parties went to trial. A referee was ap- 
pointed to take the testimony and report to the court the 
evidence, with its findings of fact, and conclusions of law. 
We will only notice such portion of the report of the 
referee and the action of the trial court thereon on excep- 
tions by the defendants Bancroft as seems necessary to 
an intelligent understanding of the points involved in the 
consideration of the case on appeal. We are not favored 
with a brief on the part of the appellees Bancroft, and are 
compelled to decide the controversy upon the record and 
a brief by appellant’s counsel, with such independent re- 
search as we have had time for at our command. 

The referee made several findings of fact, those material 
to the question now under consideration being as follows: 

“6. I find that neither upon the note for $1,122 made by 
the defendants Bancroft, to the defendant, Lexington 
Bank, and by them delivered to it, which note is set forth 
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in the defendant Lexington Bank’s cross-petition and 
answer, nor upon any of the notes of which it is a renewal 
nor upon any of the items which are included in said note 
of which it is a renewal was there contracted for, received 
or reserved a rate of interest exceeding ten per cent. per 
annum, said note being the one secured by the mortgage 
set out in said cross-petition. 

“7, I find that no part of said $1,122 note has been paid, 
and there is now due thereon the sum of $1,865.88 accord- 
ing to the terms thereof. 

“8, I find that on the 12th day of April, 1893, a new note- 
for the sum of $1,299 was made and delivered by the de 
fendants Florence M. Bancroft and William M. Bancroft, 
to the defendant Lexington Bank, as a renewal of the said 
$1,122 note, and for the purpose of keeping the obligation 
created by said $1,122 note in bankable shape, the said 
$1,122 note being retained by the defendant bank, and 
marked “collateral” as shown by indorsement thereon, 
and said mortgage was also retained by said bank; that 
from time to time after the making and delivery of said 
renewal other renewals were made and delivered by the 
defendants, Florence M. Bancroft and William M. Ban- 
croft, to the defendant Lexington Bank, for the same pur- 
pose, said $1,222 note and said mortgage still being re- 
tained by said bank. 

“9, I find that in these renewals and on them a greater 
rate of interest than ten per cent. per annum was con- 
. tracted for, by and between the parties and by the defend- 
ant bank, and by it charged and included in said notes. 

“10. I find that all of these renewals have been canceled 
and surrendered by the defendant bank to the defendants 
Bancroft, excepting the last two given, one of which two is 
for the sum of $1,400 dated January 14, 1895, and signed 
by Florence M. Bancroft, and William Bancroft, and the 
other is for the sum of $200 dated January 9, 1897, and 
made by William M. Bancroft, into which two notes all 
of the other renewals were merged; and the said $200 note 
is the one in these findings mentioned in which said taxes 
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and said interest found to have been paid by William M. 
Bancroft were included, together with other items of in- 
debtedness of said William M. Bancroft to said bank.” 

As a conclusion of law the referee found that the bank 
had a valid lien on the premises mortgaged for the amount 
found due by the seventh finding of fact, and was entitled 
to a decree of foreclosure as prayed, and a sale of the 
premises in satisfaction of the amount found due. On 
objections and exceptions by the defendants Bancroft, the 
trial court set aside the seventh finding of fact, and ap- 
‘proved and confirmed the remainder. The court construed 
the referee’s ninth finding to be and mean that at the time 
the indebtedness was renewed, April 12, 1893, a new and 
original contract was entered into, and the note and mort- 
gage sued on were, by agreement of the parties, retained 
as collateral security to the contract then entered into, and 
so found, in effect, that such contract was tainted with the 
vice of usury, as was found by the referee, and that the 
amount then due on the indebtedness was the sum of 
$1,238.13, to which sum the cross-petitioner was limited in 
its recovery, by reason of the usurious character of the 
contract, less credits which should be applied thereon, and 
regarding which there is no controversy, and entered a 
decree of foreclosure accordingly. The bank appeals. 

It is argued in substance that, the note sued on being 
free from the vice of usury, and retained by the payee, the 
renewal contract did not discharge the indebtedness evi- 
denced thereby; and that the agreement to take usury, 
even though made, could not affect such note and mort- 
gage, and that the bank was entitled to recover the full 
amount due thereon, including interest, according to its 
terms; that the contracts of renewal can only be regarded 
in their character as collateral to the principal indebted- 
ness, which is unaffected by any subsequent usurious 
agreement. Itis also contended that the evidence will not 
support the finding of the referee that usury was con- 
tracted for in all or either of the renewal notes given after 
the maturity of the note for $1,122, which was made the 
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foundation of the bank’s cause of action, as stated in its 
cross-petition. As the bank did not challenge the findings 
of the referee, which were, with the exception noted, con- 
firmed by the court, we think it is now bound by such find- 
ings, and can not be heard to dispute their truthfulness, 
or escape the legal consequences flowing therefrom. 

This, therefore, leaves but one question to be determined, 
and that is, what is the legal effect with respect to the 
rights of the contesting parties, because of the contract of 
renewal entered into between them, whereby it was agreed 
that usurious interest should be charged for the further 
loaning of the money for which the notes were given, which 
indebtedness prior to the time of the first renewal had been 
evidenced by the note and mortgage pleaded in the bank’s 
cross-petition, and which was found to be free from the 
taint of usury? Was it an extension of the time of pay- 
ment under the old contract, which was free from usury, 
or was the nature of the transaction such as to give it the 
character of a new contract affected with the vice of 
usury? The finding of the referee, though somewhat ob- 
scure, was, we think, as construed and found by the trial 
court, a finding that the original indebtedness was satis- 
fied by the execution of the new note then given providing 
for the payment of the sum for which made payable, at 
a stated time in the future, and the retention of the note 
and mortgage originally given, as collateral security for 
the fulfillment of the contract last entered into. The 
evidence as to the course of dealings between the parties 
fully justifies this inference. It was as though the parties 
had canceled the evidence of the old indebtedness, and, as 
security to the new, executed a note and mortgage on the 
debtor’s real estate and delivered the same as collateral 
to the unsecured notes, evidencing the usurious contract. 
This is, in effect, what was in fact done. The note and 
mortgage were satisfied for the purpose for which they 
were executed and retained by the creditor as further 
security to the notes evidencing the new contract. The 
transaction by which the first renewal was accomplished, 
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and which was tainted with usury, as well as all subse 
quent transactions relating to the extension of the time 
of the payment of the debt, falls, we think, within the 
principle of the rule stated in McDonald v. Beer, 42 Nebr., 
487, in which it is held: “Where a loan is made at a legal 
rate of interest and a note executed as evidence of the in- 
debtedness thereby created, and at the maturity of the 
note a contract is made by which the time of payment is 
extended and a new note is given in which is included in- 
terest on the amount of the loan at a usurious rate for the 
time of the extension, the renewal note is tainted with 
usury.” In the opinion it is said: “The judge who tried 
the case in the district court evidently adopted the view 
that the transaction was an illegal one or tainted with. 
usufy from the date January 16, 1885, when the first re- 
newal notes were given in part for the interest figured at a 
usurious rate, and rendered judgment for the amounts 
loaned with legal interest from the dates of inception to 
January 16, 1885, deducting therefrom the several sums 
paid, and this we think was right and according to the 
correct rule of law as applied to such transactions. Where 
a loan is made at a legal rate of interest and a note ex- 
ecuted as evidence of the indebtedness thereby created, 
and ‘at the maturity of the note a contract is made by 
which the time of payment is extended and a new note is 
given in which is included interest on the amount of the 
loan at a usurious rate for the time of the extension, the re- 
newal note is tainted with usury. Tyler, Usury, 352; Webb 
v. Bishop, 7 8S. E. Rep. [N. Car.], 698, and cases cited.” 
Applying the rule above stated to the case at bar, the bank 
would be entitled to recover the amount of the original 
indebtedness evidenced by the $1,122 note, with all lawful 
interest accrued thereon to the date of the renewal con- 
tract, when usury was charged and contracted for, after 
which, by reason of the force of the statute on usury, the 
creditor must lose all interest which would otherwise 
accrue; and all payments made, whether as interest or as 
a part of the principal, would apply in extinguishment of 
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the principal and lawful interest accrued to that time. 
The decree of the district court based on the findings of’ 
the referee conformed to the rule stated; and this, we 
think, adjusted the differences between the parties in har- 
mony with the law. The note and mortgage sued on were 
held as a pledge to the payment of the valid demands 
owing by the makers to the payee, and nothing more. 
Whatever sum was justly due the bank on the principal 
indebtedness, to which the mortgage was held as collateral 
security, the bank had the right to subject the property 
mortgaged to its satisfaction; but it could not claim or 
recover a greater sum, or establish a lien for a greater 
amount, than was actually due on the principal indebted- 
ness. To the extent that the principal notes evidencing 
the indebtedness existing between the parties fail, because 
of their usurious character, to the same extent would the 
collateral security fail. Webb, Usury, sec. 296; Bell v. 
Lent, 24 Wend. [N. Y.], 230; Moncure v. Dermott, 18 Pet. 
[U. S.], 345; Kellogg v. Adams, 39 N. Y., 28, and authori- 
ties therein cited. 
The decree of the district court gave to each of the par- 

ties their lawful dues, and is accordingly 


AFFIRMED. 
SULLIVAN, C. J., concurring. . 


I agree fully with the views expressed in the foregoing 
opinion. It is the business of the courts to ascertain the 
agreements of parties, not to make agreements for them 
., by presuming the existence of mutual intentions which in 
truth never existed. It is entirely clear from the indorse- 
ment on the original note that it was to be held by the 
bank as collateral security; in other words, it became, by 
the express contract of the parties, a mere incident or. ac- 
cessory of the renewal notes. This contract was supported 
by a valuable consideration, and I can conceive of no sound 
legal reason why it is not enforceable. The amount due 
upon the original note could not be made the measure of 
the bank’s recovery without violating the agreement under 
which the renewal notes were given. The parties having, 
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.by a valid contract, made the original note collateral, it 
is collateral, and must be dealt with as such. If the re- 
newal notes were wholly void, the case would be different, 
for then there would be no consideration for the agreement 
making the original note a mere adjunct of the renewals. 


SEDGWICK, J., dissenting. 


The proposition that the giving of the renewal note, by 
which it was agreed to pay an illegal rate of interest upon 
the loan, operated to make the original note and mortgage 
usurious, seems to me unsound. In Burnhisel v. Firman, 
22 Wall. [U. 8.], 170, 22 Law. Ed., 766, it is said: “If a 
security founded upon a prior one be fatally tainted with 
that vice [usury] and the prior one were free from it but 
given up and canceled, and the latter one thereafter be ad- 
judged void, the prior one will be revived, and may be en- 
forced as if the latter one had not been given.” In Roun- 
tree v. Brinson, 8 8. E. Rep. [N. Car.], 747, it is held: 
“When a note or bond taken for a valid debt, or to renew 
a valid note, is void for usury, the creditor may, in an ac- 
tion thereon, recover judgment for the valid debt, when the 
complaint alleges the facts constituting that debt; and an 
assignee of the note or bond has the same rights as the 
original creditor. ” To the same effect are Cook v. Barnes, 
36 N. Y., 520; Farmers & Mechanics’ Bank v. Joslyn, 37 
N. Y., 353; Rice v. Welling, 5 Wend. [N. Y.], 595; Russell 
v. Nelson, 99 N. Y., 119, 1 N. E. Rep. 314: In Farmers & 
Mechanics’ Bank v. Joslyn, supra, it was said: “The in-- 
fected contract did not absolve the mortgagor from his an- 
tecedent obligations, nor did it impair the rights of the 
plaintiff under a prior and valid agreement. It is true 
that the usurer is not permitted, at his own election, to 
allege his illegal act as a ground for reinstating an old 
security ; but it is equally true that a party, who claims to 
be the victim of exaction, can not avail himself of the in- 
validity of a later contract,.as a shield from liability on 
one of earlier date, which was honest and free from vice. 
(Brown v. Dewey, 1 Sandf. Ch. [N. Y.], 57; Swartwout v. 
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Payne, 19 Johns. [N. Y.], 294; Billington v. Wagoner, 33 
N. Y., 31; La Farge v. Herter, 9 Seld. [N. Y.], 241; Crane 
v. Hubbel, 7 Pai. Ch. [N. Y.], 413.)” Some of the cases 
were decided under statutes providing that a usurious 
note is void, and the fact is mentioned that the giving of 
such a contract would furnish no consideration for the 
surrendering of the former valid one, but I do not see any 
reason for making a distinction in this case. The finding 
of the referee was that all of the renewals which were 
usurious had been canceled and surrendered by the bank 
to the defendants Bancroft, excepting the last two given, 
and that when the first usurious renewal was given the 
original note, which was not usurious, was marked “Col- 
lateral,” and it, with the mortgage securing it, was re- 
tained by the bank. It was upon this note and mortgage 
that this action was brought. There was then no agree- 
ment on the part of the bank to surrender or cancel the 
note and mortgage in suit. On the other hand, it was ex- 
pressly agreed that it should remain a valid obligation, 
and be held as collateral to the subsequently .executed re- 
newal notes. It may be admitted that these transactions 
amounted to new agreements to pay an illegal rate of in- 
terest on the original principal, but this would not affect 
the liability on the note and mortgage in suit. In Richards 
v. Kountze, 4 Nebr., 200, after the original notes, which 
were not tainted with usury, became due, a contract was 
indorsed thereon, by which it was agreed to extend the 
time of payment of the principal of the indebtedness, and 
to pay usurious interest for such extension. Justice 
GANTT, delivering the opinion of the court, said: “If the 
original contract is bona fide, and wholly free from the 
taint of usury, then no subsequent agreement to pay usury, 
or an usurious premium upon the debt, will invalidate the 
instrument given for the payment of the debt, or affect the 
original contract with the vice of usury, or, prevent the 
collection of the debt with its legal interest. And this — 
proposition, I think, is well founded in principle and just 
in equity, for, if there was once a valid subsisting debt, 
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bearing interest, the contract creating such debt can not 
be impaired or destroyed by a subsequent void agreement. 
Such agreement would be a mere nullity, and could not 
impair or destroy rights acquired under a valid subsisting 
contract. Stewart v. Petree, 55 N. Y., 623; Rice v. Well- 
ing, 5 Wend. [N. Y.], 597; Rogers v. Rathbun, 1 Johns. 
Ch. [N. Y.], 367; Harly v. Mahon, 19 Johns. [N. Y.], 150.” 
This case was approved and followed in Dell v. Oppen- 
heimer, 9 Nebr., 454. If in giving the renewal notes it had 
been expressly agreed that they should take the place of 
the former note, and if the former note had thereupon 
been canceled and surrendered to the maker, and the 
mortgage released of record, it might be questioned 
whether, under our statute, the illegal renewals could be 
rejected, and an action majntained to reinstate the former 
securities which had been surrendered and canceled for the 
sole consideration of an illegal agreement; but the facts 
in this case, as found by the referee, do not present that 
question. Here it was agreed that the original valid note 
and mortgage should continue as a liability against the 
makers thereof, and it seems to me clear that the holder of 
the valid note and mortgage can maintain this action 
thereon, unaffected by the subsequent illegal agreement. 
McDonald v. Beer, 42 Nebr., 487, does not seem to be in 
point, because in that case the action was on the renewal 
note, which was affected with usury, and in this case the 
action is upon the original note and mortgage, in which 
there was no usury. 

I think a decree should be entered for the amount of the 
note sued on and interest, as reported by the referee. 
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ALBERT E. HILL, APPELLER, Vv. WILLIAM F. MOGINNIS ET 
AL,, APPELLANTS. 


Firep Marca# 19, 1902. No. 11,414. 


1. Highway: PRESCRIPTION: Pusiic UsER: MANIFEST CLAIM OF 
Rieut. To establish a highway by prescription, there must be 
a continuous user by the public under a claim of right, dis- 
tinctly manifested by some appropriate action on the part of 
the public authorities, for a period equa] to that required to 
bar an action for the recovery of title to land. Lewis v. City of 
Lincoln, 55 Nebr., 1. 


2. Public Highway: Prescriptive Riaut. A prescriptive right to a 
strip of land as a public highway can not be acquired by lapse 
of time where the roadway is through the inclosed premises 
of the owner, and the use thereof permissive only, and the 
roadway is changed from time to time to suit the convenience 
of the owner, and no act of control or dominion over it is 
exercised or asserted by the public authorities. 


ApphAL from the district court for Lincoln county. 
Heard below before Grimss, J. Affirmed. 


A 8, Ridgely, for appellants. 
Beeler & Muldoon, contra. 


HOLcoMs, J. 


Plaintiff, appellee, began an action to restrain the defend- 
ants, as county commissioners and road superivisors, from 
opening and maintaining a public highway across his 
premises as described in his petition. Issues were joined, 
and a trial had, resulting in a judgment perpetually enjoin- 
ing the defendants from in any way interfering with the 
plaintiff in the possession of the real estate over which it is 
sought to maintain such highway. Defendants appeal. 

Plaintiff, it is conceded, resides on and is the owner of 
the real estate described in his petition, over which the 
roadway is claimed to exist, and has the same inclosed 
with a wire fence, and uses it for farming and pasturage 
purposes. The right to maintain a roadway across the 
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land is based on the following order, made by the county 
commissioners: “The petition of residents of Cotton Wood, 
Gaslin, Fox Creek, Deer Creek, and Walker precincts to 
declare a public highway open by user was taken up and 
granted and the said route is hereby a public highway and 
open as follows: the route traveled by the public from the 
station of Ingham on the B. & M. R. R. section 30 town 9 
north range 26 W. northwesterly up Deer creek to the 
head of said canon over the divide into the east fork of 
Snell canon thence down the east fork of Snell to where it 
unites with the main canon connecting at this point with 
county road 240.” The sole and only question presented 
for determination by the record is whether the public has 
acquired a prescriptive right to the use of the strip of land, 
along which is a traveled road, as a public highway by ad- 
verse user for a period beyond the statute of limitations 
concerning title to real property. It is contended by the 
defendants that by user for more than ten years the public 
has acquired an easement over the land for a public road, 
and therefore their right to maintain it as such, and de- 
stroy the plaintiff’s gates and fencing inclosing the same 
with his other land; and Graham v. Hartnett, 10 Nebr., 
517, Shaffer v. Stull, 32 Nebr., 94, and Rube v. Sullwan, 
23 Nebr., 779, are cited in support of such contention. The 
undisputed facts show, we think, more or less travel by the 
public across the land, not at the same place, but varying 
from four to eight rods at different places, for more than 
ten years before the order quoted was made by the county 
commissioners. The evidence is also conclusive that at 
no time prior to the entry of the order have the authorities 
of the county or road district exercised or attempted to 
exercise any control or other acts of dominion over the 
strip in question used for travel by the public. It is shown 
that the plaintiff entered the land as a timber claim in 
1889, that he has been in control and possession of it ever 
since, and for several years prior to the commencement of 
the action had maintained an inclosure around his land, 
the traveling public being permitted to gain ingress and 
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egress through the inclosure and along the traveled way 
by means of gates constructed for that purpose and for 
the owner’s convenience. Some little work to make the 
road more passable had been done by individuals, but never 
by the public authorities. It also appears that some tiling 
belonging to the county was at one time used by the owner 
to construct a culvert across the road through which to 
drain surface water. The owner would make improve- 
ments on his land and change the traveled roadway at will, 
so as not to interfere with his use of the land for the pur- 
pose for which occupied. He did not acquire the legal title 
from the government until 1899, and could not have done 
so under the law under which he entered the same until 
1897. Under such circumstances, we think it altogether 
free from doubt that the public acquired no right by ad- 
verse user for the time required for the running of the 
statute, and that the trial court correctly decided that the 
injunction should be made perpetual. In Engle v. Hunt, 
50 Nebr., 358, it is held: “To establish a highway by pre- 
scription there must be a user by the general public under 
a claim of right, and which is adverse to the occupancy of 
the owner of the land, of some particular or defined way 
or track, uninterruptedly, without substantial change, for 
a period of time necessary to bar an action to recover the 
land”; and in Lewis v. City of Lincoln, 55 Nebr., 1, on the 
same point, it is stated: “There must be a continuous user 
by the public under a claim of right, distinctly manifested 
by some appropriate action on the part of the public au- 
thorities, for a period equal to that required to bar an 
action for the recovery of title to. land.” Says the author 
of that opinion: “The principle to be deduced from the 
authorities seems to be that a highway may be established 
by continuous adverse user by the public for a period equal] 
to that required to bar an action for the recovery of title 
to land; but the use by the public must be under a claim 
of right distinctly manifested by some appropriate action 
on the part of the public authorities. If the use was by the 
express or implied permission of the owner of the land, 
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and the public authorities have not improved or repaired 
it as a highway or exercised any control or dominion over 
it, a road by prescription is not established,”—citing a 
number of authorities sustaining the principle thus stated. 
In Ward v. Cochran, 150 U. S., 597, it is said: “A posses- 
sion not actual, but constructive; not exclusive, but in par- 
ticipation with the owner or others, falls very far short of 
that kind of adverse possession which deprives the true 
owner of his title.” See, also, Larwell v. Stevens, 12 Fed. 
Rep., 559. Huffman v. Hall, 102 Cal., 26, a case in prin- 
ciple the same as the one at bar, holds that, when land has 
been inclosed by a fence, this would of itself show that 
the use of it by the public for a way was only permissive 
and could not be regarded as an adverse user which would 
set the statute of limitations running. In the case at bar, 
the user exercised by the public was not adverse to the 
plaintiff, but in conjunction with his use and possession 
of the land for farming and grazing purposes. It was not 
inconsistent, but consistent, with his ownership and con- 
trol over it. The roadway was changed by him from time 
to time to suit his convenience, and at no time can it be 
said from the evidence that he abandoned or surrendered 
his possession and ownership to the use of the public. 
The order appealed from should be, and accordingly is, 


AFFIRMED. 


ROBERT LUCAS, APPELLEE, V. FRIENDLY LUCAS, APPELLANT. 
FILED Marc 19, 1902. No. 11,451. 


1. Parol Contract: Sprciric PERFORMANCE: STATUTE oF FRAUDS. 
Plaintiff brought an action, for specific performance of a parol 
contract for the sale of real estate. The evidence disclosed full 
performance of its conditions by the vendee, and partial per- 
formance by the vendor, who had executed a conveyance of a 
part of the real estate included in the contract, but refused to 
convey the whole of it because of an alleged failure of a part 
of the consideration, to support which there was no evidence. 
Held, That the statute of frauds would not prevent a court of 
equity from decreeing specific performance, 
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: Court or Equity. Specific performance of a parol 
contract will be enforced by a court of equity where one party 
has wholly and the other partly performed it, and its non- 
fulfillment on the one hand would amount to a fraud on the 
party who has fully performed it. Kofka v. Rosicky, 41 Nebr., 
328. 


2—-—— -: 


' APPEAL from the district court for Pierce county. 
Tried below before ALLEN, J. Affirmed. 


O. J. Frost, for appellant. 
B. F. Barnhart, contra. 


HOLcoms, J. 


The appellant, defendant below, was the owner in fee of 
three certain lots located in the town of Pierce, Pierce 
county, Nebraska. The plaintiff, appellee, brought an ac- 
tion in equity to compel specific performance of an alleged 
oral contract for the sale of said lots entered into between 
him and the defendant prior thereto in Council Bluffs, in 
the state of Iowa, where the defendant was then living. 
The lots appear to be of little value and unimproved. The 
petition alleged, in substance, the contract of sale, giving 
the terms thereof; that the plaintiff had fully complied 
with and performed all the conditions thereof to be by him 
performed, and had fully paid the purchase price, and that 
the defendant had conveyed by warranty deed two of 
said lots; and that, although demanded so to do, she had 
neglected, failed and refused to convey, as by said contract ° 
she agreed to do, the other of said three lots. The answer 
admitted the receipt of the amount as alleged in the peti- 
tion as the purchase price, the conveyance of the two lots 
and the refusal to convey the third one, because, as alleged, 
an account against a third party, which was to be assigned 
to vendor as a part of the consideration, was for a less sum 
than represented by the plaintiff. The reply was a general 
denial. All the evidence introduced was in behalf of the 
plaintiff and in support of his cause of action; the defend- 
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ant offering no evidence. The trial court decreed specific 
performance as prayed, and defendant appeals. 

The only question presented is whether the pleadings 
and the evidence will support the decree rendered. This, 
we think, must be answered in the affirmative. The evi- 
‘ dence shows conclusively that the full consideration agreed 
upon was paid by the vendee and received by the vendor, 
who was his sister. She conveyed two of the lots in pursu- 
ance of the agreement, and then arbitrarily refused to con- 
vey the third because, as alleged, but not proved, the 
account of the third party was for a less sum than repre- 
sented. She has, under the evidence, received the full com- 
pensation agreed upon, and has undertaken on her part to 
execute the contract, to the extent of conveying two of the 
lots included in its terms, and, without lawful excuse, re- 
fusing to convey the other one because of the alleged mis- 
representation. This she can not do. The contract is an 
entirety, and, having been performed to the extent stated, 
a court of equity would be warranted in compelling its 
complete execution, although it be not in writing. Not to 
do so would work a fraud on the vendee. He has in good 
faith executed the contract, and paid the full purchase 
price. The vendor has partially performed the agreement, 
and then undertakes to recoup herself for the alleged dam- 
age on account of misrepresentation by retaining title to 
a part of the property agreed to be conveyed, and inter- 
poses as a defense the statute of frauds to protect her in 
her claim, and avoid a complete execution according to the 
terms of the agreement. Equity and good conscience will 
not permit her to do this, and the trial court was justified, 
under the evidence, in directing specific performance of 
the oral contract as one partially performed, and to a de- 
gree which would except it from the operation of the stat- 
ute of frauds. Kofka v. Rosicky, 41 Nebr., 328. 

The decree of the district court is accordingly 


AFFIRMED. . 
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CHRISTOPHER FRERKING, REVIVED IN THB NAME OF FRANK 
' W. Bartos, ADMINISTRATOR, APPELLANT, V. ALBERT 
THOMAS ET AL., APPELLEES. 


FILED MarcxH 19, 1902. No. 11,453. 


1. Mortgage: Lanp Primary DEsToR. Where land is sold subject to 
a mortgage existing thereon, as between the parties to the 
transaction. the land is the primary debtor, and a sale thereof 
may be resorted to for the satisfaction of the incumbrance. 


2. : INCIDENT TO DEBT: PURCHASERS OF TITLE IN Goon FAITH. 
A mortgage on real estate is an incident to the debt evidenced 
by the notes it secures, and passes with an assignment of the 
debt, and an unauthorized release of the mortgage would not 
prevent the enforcement of the rights of the holder of the notes 
to a sale of the property in satisfaction of the debt as to any 
save those who in good faith and without notice have obtained 
title to such property, relying on the record which disclosed 
the apparent satisfaction of the incumbrance. 


: FRAUDULENT ASSIGNMENT: RELEASE. A grantee of land 
subject to a mortgage thereon fraudulently obtained an as- 
sigument of the mortgage and released the same, the notes 
secured thereby being unsatisfied. Held, as against an indorser 
of the notes, who was compelled to take up the same because 
of his liability as such, that the release was unavailing to de- 
prive him of his lien thereon, and a sale of the property could 
be had to satisfy the debt. 


4, Suit to Reinstate Mortgage: AtuecaTA. In a suit to reinstate 
a mortgage on real estate fraudulently released and enforce 
the lien created thereby, it was alleged that after the fraud- 
ulent release of the mortgage the notes secured by the same 
were transferred to a third party, and suit caused to be insti- 
tuted against the payee on his liability as indorser, and that 
he was compelled because of such liability to pay for and take 
up such notes. which he did, giving the amount thereof. The 
answer alleged that, if any money was paid thereon, it was paid 
to some other and different person, without the knowledge or 
procurement in any manner of the defendants. Held, in the 
face of such an allegation, the defendants could not be heard 
to say and prove that the payment so made was in compromise 
of the plaintiff’s liability as indorser, and for their benefit, in 
that it was agreed that no action should thereafter be main- 
tained against the maker of the notes, or to enforce the secur- 
ity pledged to the payment of the debt. 


5. Third. Party: Action: DEFENSE: INTENT. While a third party 
17 
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may maintain an action or a defense under an agreement be- 
tween others made for his benefit, it must appear that there 
was an intent by the promisee or person with whom the agree- 
ment was made to secure some benefit to such third party, and 
also that there existed some privity between the promisee and 
the party to be benefited. 


6. 


PuRCHASER: KNOWLEDGE: NoTIcE. Where a person pur- 
chases real estate with knowledge of a third party’s equitable 
lien thereon, or with notice of such facts as would put an ordi- 
narily prudent man on inquiry which, if pursued, would lead to 
such knowledge, such person can not be said to be a good-faith 
purchaser without notice and entitled to protection as such. 


7. Review: Decree: ConsTRUCTION oF TESTIMONY. In reviewing a 
cause on appeal, where the findings and decree of the trial court 
can not be reconciled with any reasonable construction of the 
testimony, the same will be set aside as unsupporied by sufli- 
cient evidence. i 


APPEAL from the district court for Saline county. 
Heard below before Srusss, J. Reversed. 


William G. Hastings, Neal & Quackenbush and J. A. 
Wild, for appellant. 


A. S. Sands, contra. 


HOLCOMB, J. 


Appellant, plaintiff below, brings this case here by ap- 
peal from a finding and decree adverse to him in the trial 
court. The action is one in equity, brought to reinstate a 
real estate mortgage alleged to have been fraudulently re- 
leased, and to enforce a lien on the property described 
therein in favor of the plaintiff. The petition is grounded 
on alleged fraudulent acts and practices of the defendants 
committed to defraud the plaintiff out of his lawful rights. 
In substance it alleges that in 1892 the plaintiff, beiug the 
owner of a certain town lot in DeWitt, Saline county, 
which is the real estate in controversy, conveyed the same 
by warranty deed to defendant, Carrie Chesney, now Carrie 
Crane, and that she, to secure the purchase consideration, 
executed back to the plaintiff a mortgage thereon, securing 
thirteen promissory notes, for the sum of $40 each, the 
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first payable April 14, 1893, and one maturing every four 
months thereafter, and drawing interest at ten per cent. 
per annum from maturity; that thereafter, on September 
27, 1894, plaintiff sold and assigned the said notes and 
mortgage securing the same to one Mary Cobel, the notes 
being indorsed in blank, and the assignment of the mort- 
gage being duly recorded; that on April 23, 1894, Carrie 
Chesney, the mortgagor, conveyed the premises to Lelia 
Chesney, subject to the mortgage, and with the intent to 
defraud the plaintiff; that on June 26, 1895, Mary Cobel 
sold the notes and mortgage to defendant, Jaines Chesney, 
said notes being delivered with a blank assignment of the 
mortgage, and that this transaction on the part of Ches- 
ney was had with the intent to defraud plaintiff; that 
on July 10, 1895, Lelia Chesney, in collusion with James 
Chesney and Carrie Chesney to defraud plaintiff, made a 
release of the mortgage, which release was withheld from 
the records until after the commission of the acts there- 
after complained of; that plaintiff was seventy-eight years 
old, a German ignorant of English, and incapacitated on 
account of ill health to do business, and that the Chesneys, 
by falsely and fraudulently representing that his indorse- 
ment of the notes was in full force and effect, and the 
mortgage unreleased, induced him to pay their agents, at- 
torneys or assigns $396 on said notes, and that suit was 
caused to be instituted to accomplish such wrongful pur- 
pose. It is alleged that the notes have been destroyed ; 
that defendant Thomas, conspiring with the other defend- 
ants, and with full knowledge of plaintiffs rights, took 
a warranty deed of said premises dated December 24, 1897; 
and that all of the defendants except Thomas are insolvent, 
and that plaintiff is without remedy except by the enforce- 
ment of his rights under said mortgage, and prays for the 
ascertainment of the amount due him on said notes, and 
a foreclosure of the mortgage lien, and general equitable 
relief. The defendants Chesney in their answer deny the 
fraud charged, or the receipt of any money paid by plain- 
' ¢iff on the notes, and allege that, if any money was paid 
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thereon, it was paid to some other and different person, 
and without their knowledge or procurement in any man- 
ner. It is also alleged that if any money was paid to ob- 
tain his release as indorser it was long after the release 
of the mortgage, and with knowledge that it had been 
released, and for the purpose of releasing plaintiff as in- 
dorser on the notes, and not in payment of the notes or 
any part thereof. Defendant Thomas answered separately, 
denying the alleged fraud, and alleges that he received a 
warranty deed for the premises, paying $360 therefor, and 
denies that he had any notice or knowledge of plaintifi’s 
claim ; says that he bought the premises in good faith, and 
without any intention to defrand the plaintiff, and asks to 
have the title to said premises quieted in him, free of any 
incumbrance in favor of the plaintiff. The reply dénies 
the allegation of new matter contained in both answers. 

The badges and ear-marks of fraud and overreaching are 
discernible throughout the entire records, so far as the de- 
fendants Chesney are concerned; not that any fraudulent 
act may be directly imputed to the two defendants Carrie 
and Lelia Chesney, sisters of the defendant James Ches- 
ney, for, by the transactions in which their names appear, 
they are seemingly nominal parties only, the moving spirit 
and actor in all instances being the brother, who, it ap- 
pears, being insolvent, carried on and did his business in 
the name of one or the other of the two sisters made de- 
fendants in the action. Whether he was the principal in 
the several transactions complained of or acted as the 
agent of his sisters is for the purposes of this case imma- 
terial. In either instance, the legal consequences would 
be the same, and the plaintiff’s rights in nowise changed 
thereby. It was he that negotiated the purchase of the 
property, although the deed was taken in the name of his 
sister, who, in turn, executed the notes and mortgage 
mentioned in the pleadings to secure the purchase price 
thereof. He purchased the notes from the trans#eree, Cobel, 
and obtained an assignment of the mortgage in blank. He 
negotiated the sale of the premises to the defendant 
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Thomas, and we may assume, in the ab~ence of any evi- 
dence to the contrary, that he was the principal in all the 
transactions had, his sisters being only the intermediary 
for the conveyance of the property, and nominally holding 
title thereto, while he was in fact the beneficial owner, al- 
though it is unnecessary to determine this question. It 
is disclosed by the evidence that after the procurement 
of the notes given for the purchase of the lot from the 
indorsee, Mrs. Cobel, an assignment of the mortgage was 
obtained, the name of the assignee being left blank and 
afterwards filled in by inserting the name of his sister, 
Lelia Chesney, who was then the holder of the legal title 
to said property. The deed from Carrie to Lelia Chesney 
bears date April 23, 1894, and was not recorded until Feb- 
ruary 19, 1897. The assignment of the mortgage in blank 
from Mrs. Cobel was obtained June 26, 1895. Lelia Ches- 
ney, it appears, as assignee of the mortgage, and whose 
name was afterwards inserted therein, executed a formal 
release thereof July 10, 1895, the consideration, as given, 
being the payment of the debt; the release, however, not 
being recorded until December 31, 1897. Soon after ob- 
taining the notes and mortgage from Mrs. Cobel, June 26, 
1895, several of the notes were transferred, evidently by. 
defendant James Chesney, to one Chaloupka, who, it ap- 
pears, was a creditor of his, although the amount of the 
indebtedness is uncertain. Chaloupka at once instituted 
suit on the matured notes against the plaintiff on his in- 
dorsement. The notes then past due and unpaid were dis- 
honored, and no notice thereof had been given to plaintiff 
such as would bind him as an indorser. He was visited 
by Chaloupka’s attorney, and told that he would have to. 
pay the notes sued on, and was liable therefor. No effort 
appears to have been made to collect of the maker, and no 
summons was served on her. The plaintiff then procured 
the assistance of the cashier of a local bank, in which he 
had a deposit of something over $2,000, to pay whatever 
was necessary to relieve him from the litigation. Plain- 
tiff’s agent visited the county-seat, where the suit was 
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pending, for that purpose, paid for the notes and they were 
turned over to him. After returning home, on his state- 
ment that they were of no further use, the notes were 
destroyed. It is altogether clear that the plaintiff did not 
intend to release any of his rights as the owner of the notes 
by his purchase of them from Chaloupka, because of his 
liability as indorser, nor release the property given to se- 
cure the debt. The amount paid Chaloupka is uncertain. 
It is, however, clear that the indorser was not liable for the 
past-due notes, because no notice of their dishonor had 
been given him and in the settlement this seems to have 
been conceded. He was, however, liable for the unma- 
tured paper, of which there were six notes, aggregating 
$240, and this sum, at least, was no doubt paid in the 
settlement of the litigation, and to get the notes on which 
he was liable back into the hands of the plaintiff. It is 
quite obvious that the attempt under the manipulations 
of defendant James Chesney to secure the release of the 
property from the lien created by the mortgage, and at 
the same time put the notes again in-circulation, was for 
the sole purpose of enforcing payment against the plain- 
‘tiff as indorser, and thereby deprive him of such security, 
he being the only responsible party against whom an action 
would lie for a personal judgment. Whether Chaloupka 
was a participant in this transaction, having knowledge 
of the object sought to be accomplished by the person from 
whom he received the paper, is not altogether clear; nor 
is it essential to plaintiff’s right to relief that such should 
be the case. His action in immediately undertaking en- 
forcement of payment against plaintiff as indorser, and. 
. the after transaction culminating in plaintiff’s paying him 
the amount agreed upon, would indicate that he allowed 
himself to become a party to the questionable transaction. 
The property had been transferred by the mortgagor, Car- 
rie Chesney, to Lelia Chesney, subject to the mortgage, 
and the latter, when she obtained the assignment of the 
mortgage in the manner she did, could no more deprive 
the plaintiff of the security pledged to pay the debt than 
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she could her sister, as maker of the notes, had she been 
compelled to pay them. As between the parties the land 
was the primary debtor, and its sale could be required in 
satisfaction of the incumbrance thereon, and subject to 
which the grantee, Lelia Chesney, obtained title thereto. 
McNaughton v. Burke, 63 Nebr., 704. The mortgage itself 
had no independent existence. It was an incident to the 
debt evidenced by the notes, and passed with their assign- 
ment: to whomsoever might obtain them with the right to 
enforce their collection, notwithstanding the attempted 
release of the mortgage lien; and this right would exist 
in favor of the holder of the notes, and against every one 
holding title to the property, save those who in good faith 
and without notice had obtained title relying on the record 
disclosing the apparent satisfaction of the incumbrance 
existing thereon. Webb v. Hoselton, 4 Nebr., 308; Daniels 
v. Densmore, 32 Nebr., 40; Todd v. Cremer, 36 Nebr., 430; 
Whipple v. Fowler, 41 Nebr., 675; Mathews v. Jones, 47 
Nebr., 616. 

It is, as has been noted, alleged that this settlement was 
had as a compromise, and for the purpose of releasing the 
plaintiff as an indorser, and that he did not thereby be- 
come the purchaser and owner of the notes with a right 
to enforce payment by a resort to the mortgage security. 
It is drawn out on cross-examination of the cashier of the 
bank that at the time the notes were given up he agreed 
that it was not “for the purpose of enforcement or of hold- 
ing against the maker.” If, as alleged, this transaction 
between the agent of plaintiff and the holder of the notes 
was with third parties, whom the defendants had no rela- 
tion to, nor connection with, we can not understand why 
the attempt is made to show that the contract of settle- 
ment was made in their interest and for their benefit. If 
they had nothing to do with the transaction, and were in 

-no way related to it, nor in privity with Chaloupka, it 
would seem to be an immaterial matter as to them whether 
in fact, as alleged, the payment was made “for the release 
of said plaintiff as indorser upon said notes and not in 
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payment thereof, or any part thereof.’ Why should 
Chaloupka be so greatly concerned about releasing the 
maker of the notes or the security given therefor if the 
transaction was “entirely without said defendant’s know]- 
edge or procurement in any manner”? They no doubt 
were aware that if the action thus taken, and the payment 
of the defendant’s obligation thus obtained, was with their 
procurement, knowledge or consent, then it is apparent 
that the fraud practiced on the plaintiff would vitiate the 
agreement relied on to release them and the property from 
further liability; but if, as is alleged, they had no part in 
the transaction, nor procured it to be done, then we are 
unable to appreciate how the defendants may invoke the 
agreement claimed to have been made for the purpose of 
relieving the property of the incumbrance which was spe- 
cially pledged as a guaranty of the ultimate payment of 
the debt. Surely Chaloupka could have enforced the mort- 
gage lien had he so desired; and, if so, it is difficult to 
understand what tenable objection there is to the plaintiff, 
who has succeeded to his rights, from likewise enforcing 
the lien. While it is true that an agreement may be made 
for the benefit of a third person and enforced by the latter, 
though not a party to the consideration (Morrill v. Skin- 
ner, 57 Nebr., 164, and authorities there cited), the rule 
does not, however, extend to entire strangers, who are not 
in privity with, nor in anywise related to, the parties to 
the transaction so had. Says the supreme court of New 
York in Vrooman v. Turner, 69 N. Y., 280, 283: “To give 
a third party who may derive a benefit from the perform- 
ance of the promise, an action, there must be, first, an 
intent by the promisee to secure some benefit to the third 
party, and second, some privity between the two, the 
promisee and the party to be benefited, and some obli- 
gation or duty owing from the former to the latter which 
would give him a legal or equitable claim to the benefit. 
of the promise, or an equivalent from him personally.” 
See, also, Hmbler v. Hattford Steam Boiler Ins. Co., 158 
N. Y., 481, 44 L. BR. A., 512; Klemer v. Sheffield, 80 N. W. 
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Rep. [Minn.], 1055. As to the defendants Chesney, it is 
difficult to conceive of any theory of the case as presented 
by the record which would deny to the plaintiff the right 
to enforce the lien upon the property created expressly for 
the purpose of securing the payment of the debt. 

We assume that the finding of the trial court, and the 
decree resulting therefrom, arose from conclusions arrived 
at with respect to the rights of the defendant Thomas, who 
claims the property free from any lien by virtue of the 
mortgage, as an innocent purchaser in good faith, and 
without notice of the equities of the plaintiff therein. This 
is practically conceded to be the situation by the appellees, 
whose counsel say in their brief: “The plaintiffs, in addi- 
tion to other things which they have failed to prove, have 
failed to show that the assignment of the property was 
kept off the records by Thomas, or by any one else at the 
request or desire of Thomas for the purpose of defraud- 
ing the plaintiff in this action. They have also failed to 
show that he had any notice whatever of any fraudulent 
intent on the part of any one or that he in any way partic- 
ipated in any fraud.” It is then argued that the finding 
of the trial court generally for the defendants is supported 
by sufficient evidence, and should not, under the rules re- 
specting findings of fact by a trial court, be disturbed on 
appeal. We are disposed to think likewise that this ques- 
tion is the only one of a substantial character regarding 
which there can be any doubt, or cause for hesitancy and 
investigation in arriving at a correct determination. If 
‘Thomas, as is claimed, is a bona-fide purchaser of the prop- 
erty without notice, whatever may have been the fraud 
practiced by the other defendants, he would escape its con- 
sequences, and hold the property purchased free from the 
lien sought to be enforced thereon. Thomas lived in the 
same town where all the parties resided, which is a small 
village in Saline county.- He, it is clear, was intimately 
acquainted with the plaintiff and the other defendants. 
The transaction by which the plaintiff paid for and ob- 
tained the unmatured notes and settled the litigation 
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began against him occurred in July, 1895. He admits the 
transaction had created a great deal of talk, and, as he 
expressed it, was the talk of the town for more than a 
year before he bought the property. It is also entirely 
clear that because thereof he was in doubt as to the title 
he would secure were he to purchase the property. He 
consulted a lawyer and an abstracter as to the title he was 
securing, and it is evident that this was not merely a pre- 
cautionary measure, which is commendable in any intended 
purchaser, and as a prudent person would ordinarily do, 
but, rather, in view of the current talk as to the plaintiff 
having been defrauded out of his property and the security 
given for its purchase price, would he be safe in purchas- 
ing the property because the record title appeared clear, 
notwithstanding the acts which had transpired and of 
which he had general knowledge, and as a result of which 
the plaintiff had apparently lost his security. 

Throughout the entire testimony it is disclosed that he 
relied exclusively on the fact that the records exhibited 
a clear title, and that he closed his eyes and ears to the 
many statements brought directly home to him impeach- 
ing the title of his grantor because of the fraudulent acts | 
of the defendant James Chesney. Several witnesses testify 
to statements made to, by, and in the presence of Thomas 
regarding the state of title to the property before he had 
purchased, and that he had ample notice so that he might 
have learned to the minutest detail all the facts surround- 
ing the transactions heretofore spoken of. He.does not, 
only in an indirect way, deny having such notice. He 
testifies in general terms that he had no knowledge of 
any: fraudulent acts of his grantor or the other defendants. 
In giving his testimony, after speaking of some inquiries 
he had made after he had purchased the property, he was 
asked: 

Q. That was the first you knew of anything concerning 
« claim or interest on the part of Mr. Frerking, was it? 

A. Oh, I don’t know as I could say that, because that 
had been a matter of talk for years, I should say; I don’t. 
know when it was, 
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Q. What had been a matter of talk for years? 

A. This matter of swindling Frerking out of the prop- 
erty. 

Q. Have you in any way aided or assisted in a con- - 
spiracy in this matter? 

A. No, sir; I will say that I had rented the place before, 
and Mr. Chesney did not feel like fixing it up for me; the 
location suited me for my business. The location of the 
lot was all right, and he told me I had better buy it, and 
I knew nothing, personally, about the other deals that had 
been made. I suppose I had heard of them, like any man 
who has been in DeWitt,—everybody had heard about it. 

' The abstracter, who was called as a witness for defend- 
ant, testified: “I told Mr. Thomas that the deed made by 
Carrie S. Chesney to Lelia Chesney was made subject to 
a mortgage of $380, and that there was no such mortgage 
shown of record; that he had better get a statement from 
Miss Chesney showing that there was no mortgage of rec: 
ord, or no mortgage recorded; that it might possibly be 
that the mortgage referred to in that deed was the I*rer- 
king mortgage, and with a part unpaid.” 

Different witnesses for plaintiff testified to conversations 
with and in the presence of defendant Thomas before he 
purchased the property, pointing unmistakably to the fact 
that he was forewarned of the plaintiff’s equities in the 
property. We can not, nor would it serve any useful pur- 
pose to set forth in extenso the testimony bearing on this 
point, and must content ourselves with conclusions proper 
to be drawn therefrom. That the defendant Thomas, at the 
time of purchasing the property, had direct knowledge of 
the plaintiff’s claim, can hardly be doubted by one reading 
the record; that he had such notice of the plaintiff’s claim 
as would put an ordinarily prudent man on inquiry, which, 
if followed up, would lead to actual knowledge of his 
rights in the premises, is beyond all reasonable doubt; and 
this is all that is required in order to charge him with such 
notice as would preclude him from claiming the protection 
and rights of.a good-faith purchaser, who takes the prop- 
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erty freed from any equities existing against the same, and 
in reliance on the public records showing a perfect chain 
of title. Veeder v. McKinley-Lanning Loan & Trust Co., 
61 Nebr., 892. 

While it is the well-established rule of this court that 
a finding of fact based on the evidence will not be dis- 
turbed unless clearly wrong, the present case, we think, 
is an exception to the general rule, and in no rational view 
of the record, construing the testimony as favorably to the 
defendant as it is fairly susceptible of, can it be said that 
the evidence will support a finding that the defendant 
Thomas was a good-faith purchaser of the property with- 
out knowledge of plaintiff’s rights or notice of facts which 
would put an ordinarily prudent person on inquiry, which, 
if followed up, would lead to such knowledge. As between 
him and the plaintiff, the equities are all in favor of the 
latter ; and Thomas, rather than the plaintiff, should suffer 
the loss. 

From the evidence we are unable to say that plaintiff, 
in the transaction by which he took up the notes he had 
formerly indorsed, acquired title to only those which at 
the time were unmatured, and on which he was liable as 
indorser, which aggregated $240, and interest from the 
maturity of each, respectively, and therefore conclude the 
amount to which he is entitled to a lien, is limited to that 
sum. The decree of the district court is reversed and the 
cause is remanded, with directions to the district court 
to award plaintiff a lien on the mortgaged premises for 
the principal sum stated, with accruing interest thereon, 
and directing a sale of the property in satisfaction thereof. 


JUDGMENT ACCORDINGLY. 
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Coddington Savings Bank v. Anderson. 


Copprneron Savines BANK, APPELLANT, v. JoHN G. ANDER- 
SON, APPELLEE. 


FiLeD Marca 19, 1902. No. 10,280. 


1. Promissory Note: INDORSEMENT: NEGOTIABILITY. An indorsement 
upon a promissory note as follows: “For value received T 
hereby assign and transfer the within bond and coupons thereto 
annexed, together with all my interest in and rights under the 
mortgage securing the same, to Coddington Savings Bank, with- 
out recourse,” signed by the payee in the note, docs not destroy 
the negotiability of the note. 


PAYMENT: ELECTION: BURDEN oF Proor. If the maker 
elects to pay a negotiable promissory note to one who can not 
and does not produce the note, by so doing he assumes the 
burden of showing that the party to whom he paid it was the 
owner of the note, or was authorized by the owner to receive 
the money for him. 


APPEAL from the district court for Harlan county. 
Heard below before Bali, J. Reversed. 


James McNeny, for appellant. 
Riley L. Keester, contra. 


SEDGWICK, J. 


In December, 1885, the defendant, John G. Anderson, 
executed a note for $500, with ten interest coupons of - 
$20 each, and a mortgage securing the same, to one James 
H. Tallman. -Mr. Anderson transacted this business with 
the Nebraska & Kansas Farm Loan Company, of Harlan 
county, Nebraska, and the securities were upon land in 
that county. Mr. Tallman was a member of the firm of 
Moore & Co., of Hartford, Connecticut, and it appears 
from the seidenice that the note and mortgage were taken 
in his name at the request of Moore & Co. Immediately 
after the papers were taken they were forwarded by the 
Nebraska & Kansas Farm Loan Company to Moore & Co. 
at Hartford, Connecticut, and were thereupon sold by 
Moore & Co, to this plaintiff. Afterwards the amount of 
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the interest coupons, as they became due, was paid by An- 
derson to the Nebraska & Kansas Farm Loan Company, 
and the money forwarded to Moore & Co., and by them 
paid to the plaintiff bank. A few days before the princi- 
pal became due, Anderson sent the amount of the principal 
and the last interest payment, $520, to the Nebraska & 
Kansas Farm Loan Company, which company acknowl- 
edged receipt of the money, and promised to forward Mr. 
Anderson the papers as soon as they could be obtained 
from the east. 

1. The first question presented is as to the negotiability 
of the note. The indorsement thereon is as follows: “For 
value received I hereby assign and transfer the within 
bond and coupons thereto annexed, together with all my in- 
terest in and rights under the mortgage securing the same, 
to Coddington Savings Bank, without recourse. James 
H. Tallman.” And it is insisted, under the authority of 
Aniba v. Yeomans, 39 Mich., 171, that by such indorsement 
the negotiable character of a promissory note is destroyed. 
In that case the indorsement was: “I hereby transfer my 
right, title and interest of the within note to 8. A. Yeo- 
mans.” It did not purport to transfer the entire note, as 
does the indorsement in this case. We think that the in- 

-dorsement in this case does not destroy the negotiability 
of the note, and this objection is not well taken. 

2. If it is admitted, as claimed by the defendant, that 
the evidence in the case is sufficient to establish the fact 
that the money loaned to the defendant was the money of 
George W. Moore & Co., and that the Nebraska & Kansas 
Farm Loan Company was the agent of Moore & Co. in 
negotiating the loan, the next question then is as to the 

- authority of the Nebraska & Kansas Farm Loan Company 
or Moore & Co. to receive the money from the defendant 
on behalf of the plaintiff, the Coddington Savings Bank. 
There is no doubt, under this evidence, that the Codding- 
ton Savings Bank bought this note in good faith in the 
regular course of business, and was entitled to receive the 
proceeds thereof. It is also made clear-that the Nebraska 


VOL. 64] JANUARY TERM, 1902. 207 


_ Coddington Savings Bank v. Anderson. 


& Kansas Farm Loan Company, having failed in business 
soon after the receipt of the money from the defendant, 
never paid the same to the plaintiff, nor to Moore & Co. 
The evidence in regard to the authority of the Nebraska 
& Kansas Farm Loan Company to receive this money on 
behalf of the plaintiff is very similar to, in fact almost 
identical with, the evidence in the case of Richards v. 
Waller, 49 Nebr., 639, and it was there held, quoting from 
Bull v. Mitchell, 47 Nebr., 647 : “Where payment of a nego- 
tiable note secured by mortgage was made to an invest- 
ment company of which the mortgagee was manager, and 
such payment was never forwarded to the party to whom 
such note had been transferred, held, that the mere fact 
that antecedent payments made in like manner had been 
made to-be forwarded to the transferee of such note, and 
had been so forwarded, did not bind the holder of the note 
as to the final payment not forwarded, it being shown by 
the evidence that such holder had never in any way held 
out or recognized the mortgagee as his agent.” This was 
also approved, upon a similar state of facts, in City Mis- 
sionary Society v. Reams, 51 Nebr., 225. We are satisfied 
with these decisions, and no good purpose could be served 
by reviewing the evidence further in this case. 

There is no reason for holding the plaintiff to have rati- 
fied the action of the Nebraska & Kansas Farm Loan Com- 
pany, since there is no evidence that the plaintiff ever 
knew of that action, and, although the plaintiff delayed 
something over three years after the maturity of the paper 
before beginning this suit, and did not in the meantime 
notify Mr. Anderson that it had not received the money, 
still this is no ground of estoppel against the plaintiff, 
since it is not shown that Mr. Anderson ever transacted 
any business directly with the plaintiff, but always paid 
his money to some other parties, who forwarded it to the 
plaintiff; and these parties to whom Mr. Anderson paid 
his money, and who paid it for him to plaintiff, had full 
knowledge of all the facts. The plaintiff had no notice 
of this payment by Mr. Anderson until shortly before the 
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action was begun, when it was notified by Moore & Co. 
that Mr. Anderson claimed that he had paid the mort- 
gage. Plaintiff immediately forwarded the mortgage for 
foreclosure. The rule of law by which to determine which 
of these innocent parties must suffer this loss is well set- 
tled. The note being negotiable in form, if the maker 
elects to pay it to some one who can not and does not pro- 
duce the note, by so doing he assumes the burden of show- 
ing that the party to whom he paid it was the owner of 
the note, or was authorized to receive the money. This he 
failed to prove, and the decree of the district court is 
therefore reversed, and the cause remanded, with instruc- 
tions to enter decree in favor of the plaintiff for the amount 
due upon the note and mortgage. 


REVERSED AND REMANDED. 


JAMES MORTENSON ET AL., REVIVED IN THE NAME OF JOHN 
MEISTER, ADMINISTRATOR, V. MARTHA BERGTHOLD. 


FILED Marcy 19, 1902. No. 11,331. 
Commissioner’s opinion, Department No. 1. 


1. Administrator: FivaL SETTLEMENT: ORDER OF CouRT: FaILURE 
To CompLy: CoNnDITION oF Bonp: Breacn. Failure to comply 
with a decree of the county court requiring an administrator 
to pay in money found on his final settlement to be due the 
estate, is a breach of the conditions of his bond under nd 


statute. 

2. 3 : : SraTure or Lr1- 
rations. The statute of limitations does not begin to run 
against an action for such breach of the conditions of the bond 
till the final decree directing payment is entered. 

3. 3 3 : IMMATERIAL 


EvIpENCE: Res ADJgupicaTA. In an action for such a breach of 
the bond, evidence of matter relating to the conduct of the ad- 
ministration, prior to the decree, held properly rejected, as im- 
material and res adjudicata. 
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Error from the district court for Cuming county. 
Tried below before EVANS, J. Affirmed.” 


Thomas M. Franse, for plaintiffs in error. 
Timothy J. Mahoney and J. A. 0. Kennedy, contra. 


Hastings, C. 


There are thirteen assignments of error in this case, but 
in reality the errors complained of are three: First, error 
of the trial court in instructing a verdict for plaintiff’ be 
low, defendant here; second, error of the trial court in 
rejecting as evidence Exhibit 10 of defendants at the trial, 
the record of a so-called final settlement of the defendant 
administrator, Schmela, in 1887; and, third, error in over-. 
ruling defendant’s objection to any evidence in the court 
below, because the petition showed an action barred by 
the statute of limitations. Unless the record discloses 
error in one or the other of these three particulars, the 
judgment must be affirmed. Errors are alleged in reject- 
ing evidence “which Would have shown” various things, 
but what the evidence was, at which this complaint was 
directed, we have no means of knowing. The defendant 
Ferdinand Schmela was, in September, 1878, appointed 
administrator of the estate of Andrew Bergthold, in Cum- 
ing county, Nebraska, and the other defendants were sure- 
ties on his bond in the sum of $1,500. The petition alleges 
that Schmela entered upon his duties as administrator, 
and continued to exercise the office until April, 1887, when 
he ceased to be administrator, but without any final set- 
tlement; that in December, 1897, upon a hearing on his 
final report, a decree was entered by the county court for 
Cuming county that Schmela pay to the heirs at law of 
Andrew Bergthold, three in number, the sum of $1,642.88 
each; that two of the heirs assigned their interest to the 
third, who was plaintiff below; that Schmela did not 
pay any part of the sums decreed; that plaintiff de 
manded them. She.asked judgment for the whole amount, 

18 
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$4,980.10, and interest from December 31, 1897, when the 
decree was entered by the county court. The answer of 
Schmela admits his appointment and qualification as ad- 
ministrator, and the demand for the payment by plaintiff, 
and denies the remaining allegations. The answer also 
alleges that Amelia Bergthold, the widow, served as ad- 
ministratrix of the estate of Andrew Bergthold for about 
. a year, and received the personal property, but made no 
report; alleges that Schmela in April, 1885, accounted 
for all property in his hands as administrator, and 
that all the items that constituted the $4,980.10 
claimed by the plaintiff are proceeds of real estate 
sold by Schmela as agent, and for rents received by 
him as agent for the real estate of the deceased, and 
none of it was received as administrator. The answer 
also pleads the statute of limitations, and that plaintiff 
could not prosecute the action, because the matter of the 
final report of Ferdinand Schmela as administrator was 
pending in the district court of Cuming county on error 
from the order of the county court. Schmela’s sureties, 
Mortenson and Bley, each filed substantially the same 
answer. The court, at the trial, instructed the jury to find 
for the plaintiff against Schmela in the sum of $4,980.10, 
and against the sureties in the sum of $1,500, and entered 
judgment upon the verdict. Motions for a new trial in 
substantially the terms of the petition in error were en- 
tered separately by the defendants, and were overruled. 
The judgment against the sureties was superseded, and 
this action is to reverse the judgment against them. Their 
bond is conditioned as follows: “Now if the said Ferdi- 
nand Schmela shall make and return to the county court 
within three months a true and perfect inventory of all 
the goods, chattels, credits, rights, and estate of the de- 
ceased which shall come into his possession or to the 
possession of any other person for him, and out of the same 
pay and discharge all debts, legacies and charges charge- 
able on the same, or such dividend thereon as shall be 
ordered and decreed by the court: to render a true and 
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jnst account of his administration to the county court, 
within one year, and at any other time when required by 
said court, and to perform all orders and decrees of the 
county court by the administrator to be performed in the 
premises, then this obligation to be void, otherwise to re- 
‘main in fnll force and effect in law.” It will be seen that 
the action was upon the last clause of the condition in the 
bond, viz., that the principal should perform al] orders 
and decrees of the county court. This condition of the 
bond is in accordance with the requirements of the statute. 
Compiled Statutes, ch. 28, secs. 164, 179. 

The instruction of the trial court for a verdict was evi- 
dently based upon the proposition that the decree of the 
county court requiring these payments was valid; that the 
failure to make them was a breach of the condition of the 
bond, and the principal was liable for the amount of such 
payments, and the sureties to the extent of the penalty. 
Under this view of the law nearly all the allegations of the 
answers, except the denial of the decree of December 31, 
1897, became unimportant. If the foundation of the action 
was a valid decree of the county court, dated December 31, 
1897, manifestly the objection that this action, which was 
begun December 31, 1898, was barred by the statute of 
limitations, would have no weight. 

An examination of the record shows that due proof was 
made of the county court’s decree, as alleged by the plain- 
tiff. The demand for payment under it, and the refusal, 
are admitted, as are also the execution of the bond and the 
assignments to plaintiff by her co-heirs. This would seem 
sufficient to make out a prima-facie case for the plaintiff. 
The various matters tendered in evidence by the defense 
principally related to matters leading up to the decrec 
of the county court of December 31, 1897, and the objection 
that they were res adjudicata seems to have been well taken 
and properly sustained. 

The complaint because Exhibit 10, which is claimed to 
be a final discharge of defendant Schmela, as administra- 
tor, and its confirmation by the district court of Cuming 
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county, was rejected when offered as evidence, is not well 
founded. It is quite possible that a previous final dis- 
charge of Schmela as administrator would operate as a 
discharge of his sureties, notwithstanding that he was a 
party to subsequent proceedings, and in snch subsequen! 
proceedings the decree on which this action is based was 
obtained. But an examination of the pleadings wholly 
fails to show anything in the answers by way of alleging 
any such previous final discharge. Hf there were such alle- 
gations, the evidence itself is of such a character that it 
would be difficult to say that it would amount to a final 
settlement and discharge. Indeed, this court in the case 
of Bachelor v. Schmela, 49 Nebr., 87, examined nearly all 
this evidence, and held that it did not show a final dis- 
charge. Whether it did or not, there is no pleading of anv 
such method of release by either the principal or the sure- 
ties on this bond. The evidence was rightly rejected. 

With the prima-facie case made out by plaintiff, and the 
evidence of defendant properly refused, there was nothing 
for the court to do but to instruct for a verdict as it did. 
It appears, therefore, *nat there was no error, either in 
instructing for the verdict, in rejecting the evidence of the 
so-called final settlement in 1887, or in holding that the 
action was not barred by the statute of limitations. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Day and KikKpatTrick, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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SULLIVAN HOWARD, APPELLEH, V. REIN RAYMERS OT AL, 
APPELLANTS. _ 


Firep Magce 19, 1902. No. 11,408, 


Commissioner’s opinion, Department No. L 


= 


. Execution: Levy: NuLLA Bona: FRAUDULENT CONVEYANCE: LIEN 
of ExrcuTion. Where an execution has been levied upon a 
fraudulently alienated piece of real estate after a failure to 
find goods and chattels, the execution creditor is entitled to 
proceed at once in equity to set aside the fraudulent convey- 
ance and enforce the lien of the execution. 


. Homestead: Rieut: Conricuous PREMISES: NEcEssARY SHOWING. 
Where premises are claimed to constitute a part of the home- 
stead of a debtor because adjoining premises are occupied as 
a residence of debtor’s family, it is necessary to show a home- 
stead right in the preimises on which the family live. 


bor) 


3. H : PrrMisstvE RESIDENCE WITH FaTHER-In-Law. A 
mere permissive residence in the family of one’s father-in-law, 
however Icng continued, will establish no homestead rights in 
the father-in-law’s land. 


ApPEAL from the district court for Hamilton county. 
Heard below before Sep@wick, J. Affirmed. 


Othman A. Abbott, for appellants. 
Hainer & Smith, contra. 


HASTINGS, C. 


Two questions seem to be presented in this case. The 
first one relates to the levy and return of an execution 
on which the creditors’ bill which constitutes the action 
is based. The plaintiffs, having recovered a judgment in 
the Hamilton-county court, and filed transcript in the dis- 
trict court, procured an execution on which the sheriff 
indorsed, “After diligent search, I can find no goods or 
chattels whereon to levy and collect this writ or any part 
thereof,” and then levied it on the premises in question 
in this action. No return seems to have been made to the 
execution, but the creditor’s suit to set aside a deed of the 
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land levied upon was commenced before a return was due. 
Pending the trial, leave was obtained to make a return to 
the execution and to file a supplemental petition showing 
the same. A demurrer to the petition had been previously 
overruled, and an answer filed. Appellants claim now that 
these proceedings did not constitute a sufficient foundation 
for equitable proceedings to set aside the conveyance which 
is attacked in this action, and cite New York cases, and 
Weaver v. Cressman, 21 Nebr., 675, and Jones v. Green, 1 
Wall. [U. 8.], 330,-in support of their position. Weaver v. 
Cressman merely goes to the extent of holding that a non- 
resident creditor may not proceed to appropriate funds of a 
non-resident debtor in the hands of the clerk of a court 
without first showing that the debtor had no attachable 
property in this state. Jones v. Green is simply a holding 
that, before equity would intervene, an attempt at collec- 
tion by process of law must have been made, but it also 
holds that, where the execution has been levied upon prop- 
erty fraudulently conveyed, equity will intervene to make 
such levy effectual on the ground of vindicating the lien 
‘acquired by the execution. The same doctrine is asserted 
in 3 Freeman, Executions [8d ed.], p. 2316, sec. 430. This 
was the precise position taken by the trial court in this 
case, and there seems to have been no error in overruling 
the appellants’ demurrer, or in permitting the supple- 
mentary petition. 

The other question relates to the merits of the case. It 
- is admitted in appellants’ brief that the conveyance was 
voluntary. It is not disputed that the indebtedness to 
plaintiff had been incurred before it was made. The con- 
veyance attacked is to be deemed fraudulent, unless the 
premises covered by it are held to have been exempt as 
the homestead of defendant Rein Raymers. The land in 
question appears to have been owned for upwards of 
twenty years by Rein Raymers, and to have been conveyed 
by this voluntary conveyance just before plaintiffs’ claim 
against him ripened into a judgment. During all of these 
years there was no dwelling house on the land in question; 
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the residence of Raymers and his wife being during all 
that time with the latter’s parents, on an adjoining eighty 
acres of land. The evidence fails to disclose any right or 
ownership on the part of Raymers and his wife in the 
adjoining eighty on which they lived. It seems to have been 
a mutual arrangement made for the convenience of the 
parties, and terminable at the will of either. It is toler- 
ably clear from the evidence that there was no legal estate 
in this adjoining piece of land held by the appellants, 
Raymers and wife. The claim sought to be made in the 
answer is that Raymers and wife held some estate in the 
land on which they lived with the latter’s parents, and 
that, the other adjoining it, their homestead rights ex- 
’ tended to the whole. The sole basis for such claim is the 
fact that Raymers and wife lived with the latter’s parents 
on this adjoining land during all this time; that they seem 
to have jointly contributed to the expenses of the joint 
family, and Raymers controlled his own eighty acres 
of land, and sometimes farmed, under a rental agreement, 
some part of that on which he lived with his father-in-law, 
Zingscheim. But it is impossible to conclude from this evi- 
dence that Raymers had any such interest in the Zing- 
scheim land as attached any homestead rights in it on his 
own part. Of course, if he had no homestead interest in 
the land on which he lived, no such homestead right would 
extend to his own property, which adjoined that on which 
he lived. 
No error is discovered in the judgment of the trial court, 
and it is recommended that it be affirmed. 


_ Day and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Mary J. Foxworruy v. Lucy C. Cosy. 
FILED MagrcH 19, 1902. No. 10,915. 
Commissioner’s opinion, Department No. 1. 


Material Alteration of Instrument. The unauthorized insertion of 
the word “gold” before the word “dollars” in an instrument, 
after its execution and delivery, is a material alteration. | 


Error from the district court for Lancaster county. 
Tried below before HoLMEs, J. Reversed. 


Charles L. Burr and Lionel C. Burr, for plaintiff in 
error. 


Flansburg & Williams, contra. 


Day, C. 


Lucy C. Colby brought this suit in the district court for 
Lancaster county against Mary J. Foxworthy to foreclose 
a real estate mortgage executed by her in favor of the 
Lombard Investment Company, and by that company as- 
signed to the plaintiff. The answer of the defendant 
alleged that after the execution and delivery of the bond 
and mortgage they were, without the knowledge or consent 
of the defendant, fraudulently altered and changed by in- 
serting therein the word “gold” before the word “dollars.” 
The reply was a general denial, and also a plea that de- 
fendant had paid nine of the coupons as they became due, 
and that each of them contained the word “gold” before 
the word “dollars”; that no protest or objection was ever 
made by the defendant, but that at all times she expressed 
a willingness to pay the note and coupons and discharge 
the debt; by reason of which fact it is alleged the defend- 
ant is estopped from interposing the defense sought to 
be pleaded by the answer. Upon the trial a judgment of 
foreclosure was rendered, to review which the defendant 
has brought the case to this court by proceedings in error. 

Upon the request of the defendant, a jury was called to 
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determine disputed questions of fact. In response to a 
special interrogatory the jury found that the note and 
mortgage in controversy had been wrongfully altered and 
changed without the knowledge or consent of the defend- 
ant, by inserting therein the word “gold” before the word 
“dollars.” The jury also returned a general verdict for the 
defendant. We deem the finding of the jury unimportant, 
as, in an equity case, it is only advisory. Bank of Stock- 
ham v. Alter, 61 Nebr., 359. Besides, the finding of the 
court with respect to the alterations in the bond and mort- 
gage was in accord with the finding of the jury. The court 
found that the defendant had paid the semi-annual cou- 
pons, which had likewise been altered, and that all of said 
coupons had been delivered to the defendant, and that she 
“might have had knowledge of the change and alteration 
in said bond and mortgage by exercising due care and 
diligence,” but made no complaint thereof, but continued 
to pay said coupons in manner and form as therein writ- 
ten. This latter finding constitutes the basis for the judg- 
ment of the court. One of the errors assigned is that this 
finding is not supported by sufficient evidence and is con- 
trary to the evidence. The record is clear that defendant 
had no knowledge that the coupons had been altered or 
changed. She swears positively that she never examined 
them when they were returned to her, except casually to 
ascertain that they had been stamped paid. The finding 
of the court was not that she did know of the alteration, 
but that by exercising due care and diligence she might 
have known it. We do not think the defendant owed any 
duty to the plaintiff to examine the coupons as they were 
returned to her after payment; and, if not, she could not 
be charged with negligence in failing to examine them. 
Granting that an estoppel is properly pleaded, the facts 
proved do not sustain it. : 

It is practically conceded by counsel for the plaintiff 
that the reasons assigned in the judgment are hardly suffi- 
cient to sustain it, but it is insisted that the ultimate 
decree awarding a foreclosure was right, and should, 
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therefore, be affirmed. It is contended by plaintiff that 
the alteration of the instruments by the insertion of the 
word “gold” is an immaterial alteration. We can not 
assent to this. A material alteration of an instrument is 
any alteration which causes it to speak a language differ- 
ent in legal effect from that which it originally spoke. 
Bridges v. Winters, 42 Miss., 185, 97 Am. Dec., 448; Mur- 
ray v. Klinzing, 64 Conn., 78; Wheelock v. Freeman, 18 
Pick. [Mass.], 165, 168; Oliver v. Hawley, 5 Nebr., 4389; 
Fisherdick v. Hutton, 44 Nebr., 122. By the terms of the 
contract as it was originally made, it could have been sat- 
isfied and discharged by the payment of the sum named 
in any currency which was lawful money at the time of 
the payment. The contract, as modified, could only be 
discharged by the payment of a specific kind of money. 
The defendant was by this change deprived of a legal priv- 
ilege which she enjoyed under the contract she had made. 
By this alteration the legal effect of her contract was 
changed. The rule is well settled in this state that a ma- 
terial alteration of a promissory note renders it void, even 
in the hands of a bona-fide purchaser. Brown v. Straw, . 
6 Nebr., 5386; Savings Bank v. Shaffer, 9 Nebr., 1; Hurlbut 
v. Hall, 39 Nebr., 889; Hrickson' v. First Nat. Bank, 44 
Nebr., 622. The plaintiff cites the case of Bridges v. Win- 
ters, 42 Miss., 135, to the point that the insertion of the 
words “in gold” in a promissory note is not a material 
alteration. An examination of the reasons announced by 
the court in the case does not support the contention made 
for it. In the course of the opinion the court says: “The 
legal liability of the plaintiffs in error on the nate in. ques- 
tion seems to us the same without the words ‘in gold’ 

inserted as with them. The law at the date of this note 
fixes the legal liability of the plaintiffs in error as to the 
kind of funds ov money this note should be paidin. * * * 
Conld Harris legally discharge or pay money due on the 
note on the 25th day of May, 1860, in any other currency 
than gold? He could not.” It thus appears that in that 
case the alteration was held to be immaterial, because 
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it did not change the legal effect of the note as it was orig- 
inally made. The rule is well established that contracts 
to pay a certain number of dollars in gold are enforceable. 
In Bronson v. Kimpton, 75 U. S., 444, it was held that a 
mortgage given to secure a bond payable in gold was not 
satisfied by a tender of United States notes equal in nomi- 
nal amount to the sum named in the bond. Hittson v. Dac- 
enport, 4 Colo.,169; McGoon v. Shirk,54 Il, 408; Phillips 
v. Dugan, 21 Ohio St., 466; Walkup v. Houston, 65 N. Car., 
501. It is urged by plaintiffs counsel that, conceding the 
alteration in the instruments to be material, still it is not 
shown that the change was made by any party to the trans 
action, or by any person in privity with him, or by his 
consent. And it is argued that if the alteration was done 
by a stranger, it is a mere spoliation, and the rights of the 
' parties are not affected thereby. There is no doubt that 
if an instrument is changed by a stranger, without the 
consent of the parties to it, that the rights of the holder 
will not be affected thereby. Walton Plow Co. v. Camp- 
bell, 35 Nebr., 173. We fail to see the application of the 
rule here invoked to the case under consideration. Not 
only was the contract as changed sought to be enforced, 
but proof was taken of the officers and employees of the 
, Lombard Investment Company for the purpose of showing 
that the word “gold” was in the contracts at the time the 
instruments were executed. One of the witnesses testified 
that the word “gold” was stamped before the word “dol- 
lars” upon all the blanks and forms used by the company 
at the time the loan was made, and the form of the coupon 
and mortgage in suit was the form in use at that time. 
The disputed question in the court below was whether the 
word “gold” was in the note and mortgage when the in- 
struments were signed and delivered. 

We therefore recommend that the judgment be reversed 
and the cause remanded to the district court for further 
proceedings. 


HASTINGS and KIRKPATRICK, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the cause is remanded. 
REVERSED AND REMANDED. 


THOMAS GANNON V. J. R. PHELAN, ADMINISTRATOR, ET AL. 
FILED MaAgcH 19, 1902. No. 11,241. 
Commissioner’s opinion, Department No. 1. 


1. Appeal Bond: Osrrazs. A bond given for the purpose of taking an 
appeal under the provisions of section 311 of chapter 23, Com- 
piled Statutes, which runs to “the state of Nebraska” as obligee, 
instead of to the judge of the probate court, as required by said © 
section, is not by reason thereof void. 


2. : : AMENDMENT: Nisi-ORDER: Dismissan. If the ap- 
pellee is dissatisfied with the form of the bond, the appropriate 
practice is to move in the appellate court for an order re- 
quiring a new bond to be filed within a time designated by the 
court, and in default thereof that the appeal be dismissed. 


3. Peremptory Dismissal: Error. In such case it is error to per- 
emptorily dismiss the appeal without giving to eppellant the 
opportunity to give a new bond. 


4. Right of Appeal. By section 42, chapter 20, Compiled Statutes, a 
right of appeal is given to any person affected by any final 
order, judgment or decree of the county court in all matters 
of probate jurisdiction. 


. Sufficient Facts. Sufficient facts are shown in the record to au- 
thorize the appellant to appeal. 


6. Quaere, Whether Thomas Gannon, as administrator, has the 
right to appeal, not determined. 


on 


Error from the district court for Box Butte county. 
Tried below before WESTOVER, J. Reversed. 


Francis A. Brogan and William L. McLaughlin, for 
plaintiff in error. 


Nathan K. Griggs, contra. 
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Day, C. 


This is a proceeding in error to review a judgment of the 
district court for Box Butte county, dismissing an appeal 
from a judgment of the county court of said county, in the 
estate of Maggie Gannon, deceased. The record shows that 
Thomas Langan filed a petition in the county court for 
Box Butte county, alleging that on October 4, 1898, Mag- 
gie Gannon died in Deadwood, Lawrence county, South 
Dakota, leaving no last will and testament; that she was 
possessed of certain real and personal property in .Box 
Butte county; that petitioner was the father of the de-_ 
ceased; that Thomas Gannon was her surviving husband, 
and that there were no other heirs or representatives; and 
praying that an administrator be appointed. Upon this 
application J. R. Phelan was appointed administrator of 
said estate, and duly qualified and acted as such. On July 
15, 1899, an order was entered approving the final account 
of said administrator, and directing the distribution of the 
personal assets, and ordering all of them to be delivered 
to Thomas Langan. An order was also entered as to cer- 
tain real estate belonging to the estate. On July 17, 1899, 
Thomas Gannon applied to the court for an order fixing 
the amount of a bond for an appeal to the district court, 
and, upon hearing, the amount of such bond was fixed at 
$300, which was duly executed and approved by the court 
within the time allowed by law. This bond was signed 
by Thomas Gannon personally, and also by him as admin- 
istrator of the estate of Maggie Gannon, deceased, ap- 
pointed by the county court for Lawrence county, South 
Dakota, and also by the proper sureties. The obligee 
named in the bond was “the state of Nebraska.” A duly 
certified transcript of the proceedings in the county court 
was filed in the district court on August 5, 1899, within 
the time prescribed by law.. J. R. Phelan, as adminis- 
trator, thereupon filed a motion to dismiss the appeal on 
the following grounds: “(1) That said appeal has not been 
had nor taken in the manner required by law; (2) that 
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no bond upon or for such appeal has been given or exe- 
cuted by appellants as required by law; (3) that appel- 
lants are not authorized by Jaw to unite in the appeal of 
said cause to this court; (4) that the appellants are not 
and were not aggrieved by the order or decree appealed 
from, had and rendered by the court below; (5) that 
Thomas Gannon, as administrator, under appointment in 
the state of South Dakota, is not entitled to appeal this 
matter to this court, it appearing that appellee herein has 
been appointed as administrator of the estate of said de- 
ceased within the state of Nebraska, nor are said two appel- 
lants entitled jointly to have or maintain this appeal to 
this court.” This motion was sustained and the appeal dis- 
missed. To reverse this order Thomas Gannon prosecutes 
error. 

The first and second subdivisions of the motion can be 
considered together, as they relate to objections based upon 
the form of the undertaking for appeal. The record shows 
that the appeal bond was filed within the time prescribed 
by law, and was duly approved by the judge of the probate 
court. This bond, however, ran to “the state of Nebraska” 
as obligee, instead of to the judge of the probate court, as 
required by section 311 of chapter 23 of the Compiled Stat- 
utes of 1901. It is urged that this defect is fatal to its 
validity, and that the district court acquired no jurisdic- 
tion of the case, and hence a dismissal of the appeal was 
the proper order to be made. The undertaking, although 
informal and irregular, is not, in our opinion, void, and 
was sufficient to invest the district court with jurisdiction. 
In bonds of this character the obligee is only a nominal 
party, and under our practice a suit upon it would be 
brought, not in the name of the obligee, but in the name 
of the party entitled to the protection of the bond. Cases 
involving questions of similar import have been considered 
by this court, and bonds running to an obligee other than 
the obligee designated by the statute have been held to be 
good. In the case of Huffman v. Koppelkom, 8 Nebr., 344, 
it was held: “The official bond of a sheriff is not void by 
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reason of its being given to the state, instead of the proper 
county, as obligee. This is but an irregularity which in 
nowise affects the liability of the sheriff or his sureties, in 
an action thereon for damage occasioned by official mis- 
conduct.” In Thomas v. Hinkley, 19 Nebr., 324, it was 
held that a liquor dealer’s bond, given to the village of 
Hebron instead of the state of Nebraska, was not therefore 
invalid, and that an action could be maintained upon it 
by any person aggrieved. ~ But, conceding that the bond 
was irregular in form, and open to attack, the proper 
practice was for the district court to have required an 
amended bond to be filed within a reasonable time, and 
then, if not complied with, to enter an order of dismissal. 
In Chase v. Omaha Loan & Trust Co., 56 Nebr., 358, an 
appeal bond had been signed by a practicing attorney, who, 
under the provisions of the statute, is not a proper person 
to become surety upon an appeal undertaking. On motion, 
the appeal was dismissed for want of a proper appeal bond. 
The court said: “If the appellee was dissatisfied with the 
appeal bond for any reason, the appropriate practice would 
have been to file a motion in the appellate court for an or- 
der requiring a change or renewal of the bond within a time 
to be fixed by the court,and ona failure to comply with such 
order enter a dismissal. Galligher v. Wolf, 47 Nebr., 589. 
The district court gave no opportunity to the appellant 
to give a new bond, but peremptorily dismissed the appeal. 
This was substantial error.” Rube v. Cedar County, 35 
Nebr., 896. In Jacobs v. Morrow, 21 Nebr., 233, it is said: 
‘Where a bond has been duly approved by the officer whose 
duty it was to approve the same, it will be presumed that 
it conformed in all respects to the requirements of such 
officer, and it will not be void, even though some of the 
formalities of the law have not been complied with, pro- 
vided the bond is filed within the time fixed by statute. 
The appellate court may permit or require a new bond to 
be filed, and will not dismiss an appeal where it is possi- 
ble by an amendment to correct or replace an erroneous 


ss 
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The other grounds of objection urged by the motion are, 
we think, without merit and to avoid repetition, will be 
considered together. 

The record shows that Thomas Gannon was the surviv- 
ing husband of Maggie Gannon, deceased. He was an inter- 
ested party in the distribution of the assets of the estate. 
As the husband of the deceased, he was entitled to a life 
estate in the real estate, and entitled to an accounting 
from the administrator for the rents collected by him dur- 
ing his incumbency of the office of administrator. The 
order complained of, approving the final account of the 
administrator and distributing the assets, was one which 
affected him, and from which he had the right to appeal. 
Section 42 of chapter 20 of the Compiled Statutes provides 
as follows: “In all matters of probate jurisdiction, appeals 
shall be allowed from any final order, judgment or decree 
of the county court to the district court by any person 
against whom any such order, judgment or decree may be 
made or who may be affected thereby.” It seems clear that 
under this section Thomas Gannon had the right to appeal. 
The mere fact that the bond was also signed by “Thomas 
Gannon, as administrator of the estate of Maggie Gannon, 
deceased, duly appointed, qualified and acting in the 
county court of Lawrence county, South Dakota,” does not 
in any manner affect the rights of Thomas Gannon indi- 
vidually in this appeal. We do not deem it necessary to a 
determination of the case now before us to decide whether 
Thomas Gannon, as administrator, was an interested or 
“agerieved party,” so as to entitle him in his official 
capacity to take an appeal from the order of the county 
court. If he was, there is no reason why he might not have 
joined with Thomas Gannon as an individual in this ap- 
peal. If he was not, then that portion of the bond and 
proceedings in appeal referring to him in his capacity as 
adininistrator may be treated as mere surplusage. The 
appeal brings the entire case up for review. The rule is 
now firmly established that, when any party or parties 
affected by a judgment or order file a sufficient bond, and 
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afterwards file a transcript within the time providcd by 
law, the appellate tribunal is possessed of jurisdiction of 
the case. McHugh v. Smiley, 17 Nebr., 626; Claflin v. 
American Nat. Bank, 46 Nebr., 884. The appeal in this 
case does not involve any question as to joint or separate 
proceedings which might arise in a petition in error. 
Whether the appeal could be properly taken by Thomas 
Gannon personally, or by him as administrator, or 
whether he could appeal in both capacities, were not mat- 
ters to be determined on a motion to dismiss the appeal. - 
The fact that some one who was interested and affected 
by the order complained of had executed the required 
undertaking, which was duly approved, and that a tran- 
script was filed in due time in the district court, was suffi- 
sient to give the court jurisdiction. In Bower v. Cassels, 
59 Nebr., 620, it is held that an objection because of an 
alleged defect of parties “goes to the merits of the case, 
and can not be disposed of on a motion to summarily dis- 
miss the appeal.” 

We are convinced that the district court erred in dis- 
missing the appeal. We therefore recommend thaf the 
judgment be reversed and the cause reinstated in the dis- 
srict court. 


HASTINGS and KiIrKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
pinion, the judgment of the district court is reversed and 
she cause reinstated for further proceedings. 


REVERSED AND REMANDED. . 


19 
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JAMES R. C. Fipup ET AL. V. NATIONAL COUNCIL OF KNIGHTS 
AND LADIES OF SECURITY. 


FILED MarcwH 19, 1902. No. 11,267. 
Commissioner’s opinion, Department No. 1. 


1. Insurance: MuruaL BENEFIT ASSOCIATION: PAYMENT OF ASSESS- 
MENTS: DEFAULT: SUSPENSION Witrnovt Notice: By-Laws: 
SELF-EXECUTING Provisions. By-laws of a mutual benefit asso- 
ciation, providing for the payment of assessments made during 
the month on a certain day, and for suspension, without notice, 
of members in default, are self-executing, and the suspended 
member is not entitled to notice. 


2. Local Council: FINANCIAL SECRETARY: IMPLIED AUTHORITY: Pay- 

_ MENT oF ASSESSMENTS: WAIVER. The financial secretary of a 

local council in such an order has no implied authority to waive 

any of the provisions of the by-laws governing the payment of 
assessments. 


3. Sick Benefits: By-Laws. In order to obtain sick benefits as pro- 
vided in the by-laws, a member must bring himself within their 
. terms. 


Error from the district court for Gage county. Tried 
below before Lerron, J. Affirmed. 


PN. Prout, Griggs, Rinaker & Bibb and S. D. Killen, 
for plaintiffs in error. 


George A. Huron and George A. Murphy, contra. 


Day, C. 


The plaintiffs bring this proceeding in error to review 
a judgment of the district court of Gage county, based 
upon a verdict for the defendant returned in obedience to 
the peremptory direction of the trial court. The defendant 
is a fraternal mutual benefit association organized under 
the laws of the state of Kansas, with its head office at To- 
peka, and licensed to transact business in Nebraska. The 
defendant organization is founded upon the lodge system, 
with subordinate councils in various cities, having a ritu- 
alistic form of work, and embracing in its scope fraternal 
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and sociai features, as well as indemnity in case of disa- 
bility or death. The insured died April 14, 1897. In her 
lifetime, Jennie E. Field became a beneficiary member of 
one of these subordinate councils, located in the city of 
Beatrice, Nebraska; and on January 14, 1895, there was 
issued to her a beneficiary certificate, whereby the defend- 
ant agreed in case of her death to pay to certain benefi- 
ciaries named therein the sum of $3,000, subject to certain: 
conditions and stipulations, one of which was as follows: 
“This certificate is issued upon the express condition that 
the said insured shall, in every particular, while a member 
of the order, comply with all the laws, rules and require- 
ments thereof, and shall at her death be a member in good 
standing of said order.” The by-laws of the association 
provided for the payment by its beneficiary members of 
certain fixed assessments upon the death of any member 
entitled to participate in the beneficiary fund, which sum 
was to be paid to the local treasurer of the council within 
a given period, and in default of such payment the bene- 
ficiary certificate lapsed and became suspended. The by- 
laws also contained provisions for suspension of its bene- 
ficiary certificates for the non-payment of quarterly 
dues. The by-laws also contained liberal provisions for 
the reinstatement of any suspended member within a given 
period from the date of ‘suspension. These need not be 
set out, as it is not contended that the insured was rein- 
” stated after her suspension. Section 11, article 14, of the 
by-laws provided as follows: “Any member suspended or 
expelled from the order for any cause whatever, forfeits 
all claims to the beneficiary fund during said suspension 
or expulsion.” : The record is clear that the insured did 
not pay the assessment made for the benefit of the bene- 
ficiary fund for the month of June, 1895, or for any of the 
following months during that year, although assessments 
were made in each month. Neither did she pay her quar- 
terly dues during that period. For the failure to pay 
the dues and assessments she was suspended by the 
action of the local council, and her name was stricken 
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from the rolis of the local council, as well as the national 
council, in July, 1895. No attempt was made to be rein- 
stated, although her husband, who transacted the business 
for her, was repeatedly importuned by members of the 
local council to pay up the arrearages and have her rein- 
stated. The plaintiffs do not deny the failure of the in- 
sured to pay the assessments and dues, or that she was sus- 
pended for such failure, but seeks to avoid the effect 
thereof upon three grounds, which will now be considered. 

It is first insisted that the insured never had any notice 
of her suspension from the local council, and therefore she 
is not bound thereby. A careful examination of the rules 
respecting the suspension of members indicates that no 
notice of suspension to its members is required. In this 
respect the rules are self-executing. Section 3, article 14, 
of the by-laws refers especially to the subject of suspension 
for the non-payment of assessments, and, among other 
things, provides as follows: “The certificate of each mem- 
ber who has not paid such assessment on or before the 28th 
of said month shall, by the fact of such non-payment, stand 
suspended, and no action on the part of the council or any 
officer threeof shall be required as essential to such sus- 
pension.” These provisions of the by-laws are clear and 
explicit that no notice of suspension is required. 

The next contention of the plaintiffs is based upon the 
plea of a waiver of the prompt payment of the dues and 
assessments by an agreement with the financial secretary ' 
of the local council, whereby the time of payment of the 
beneficiary assessments on the certificate was extended to 
January, 1896. The testimony of the plaintiffs and de- 
fendant upon this phase of the case presents the only con- 
flict of evidence in the record. The husband of the insured 
testified that he paid the dues of his wife owing to the 
local council up to and including July, 1895, and at that. 
time he had a conversation with the financial secretary of 
the local council, which is developed by the following ques- 
tions and answers: 

Q.- Now just state to the jury what conversation you 
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had, if any, in July, 1895, with H. 8S. Woodruff, financial 
secretary of the defendant, the Knights and Ladies of Se. 
curity, in relation to the further payment of assessments 
and local lodge dues for the next ensuing six months. 

A. Why, I went to Mr. Woodruff’s place of business and 
he told me that I didn’t need to pay the assessment. He 
said that I could let it run until January, and wouldn’t 
be running any risk whatever. 

Q. What, if anything, did he say at that time in relation 
to paying the local dues? 

A. Why, he said if I kept up the local dues, why the 
others could run six months. That would be January, 
1896. 

Q. In relation to all other dues and assessments, except 
the local dues, what did he say in relation to giving time 
upon them, if anything? 

A. Why, he said if I would pay the local dues, why I 
could have six months’ time on the other, and wouldn’t 
be running any risk. 

The testimony was received over the objection of the de- 
fendant that it was seeking to change the constitution 
and by-laws of the national council in relation to dues, 
fees and assessments by the parol evidence of a subordinate 
officer of the local lodge. While this evidence respecting 
the extension of time of payment, etc., was denied by 
Woodruff, the former financial secretary of the local coun- 
cil, still, if it was competent to be considered in evidence, 
then a disputed question of fact is presented, which, under 
the well recognized rule in this state, should have been 
submitted to the jury. We do not think the evidence of 
Field, above quoted, was admissible. Nowhere in the con- 
stitution and by-laws of the defendant society is authority 
conferred upon the financial secretary of a subordinate 
council to make the contract’ claimed to have been made, 
or to waive the prompt payment of the assessments. It 
was not sought to be shown that Woodruff had any special 
authority to make the agreement. His official position as 
an officer of the local council-alone is relied upon as such 
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authority. The case of Borgracfe v. Knights of Honor, 
22 Mo. App., 127, is so in point upon the question here 
presented that we quote therefrom with approval as fol- 
lows: “The subordinate lodges are no doubt the agents of 
the supreme lodge in dealings with the members for many 
purposes, and in those cases where the subordinate lodges 
act through their ministerial officers, and where the latter 
act is in conformity with the rules governing the lodges 
and the order, these officers may become pro hac vice the 
agents of the subordinate lodges. But it is not shown to 
us that these officers are anywhere endowed with power to 
set aside the rules of the order, or that the subordinate 
lodges are endowed with such a faculty. On the other 
hand, it is perceived by the provisions of the laws of the 
order above quoted, that no grand lodge has power even to 


. , alter or amend the laws governing the subordinate lodges. 


The doctrine of waiver, which is often appealed to to pre- 
vent forfeitures in the case of policies of insurance, has no 
application to the forfeitures of memberships in these or- 
ders. The laws and rules governing the different branches 
of such an order are in the nature of contracts among all 
the members, and, considering the widespread extent of 
these organizations, and the very great extent to which 
these schemes of benevolence have taken the place of life 
insurance, especially among the working claswes, it is 
highly important as a principle of public policy that, in 
cases of this kind, their rules and regulations should be 
' substantially upheld by the judicial courts.” State v. 
Temperance Benevolent Ass’n, 42 Mo. App., 485; Karcher 
v. Supreme Lodge Knights of Honor, 187 Mass., 368; Hall 
v. Supreme Lodge Kiights of Honor, 24 Fed. Rep., 450; 
Rood v. Railay, etc., Ass’n, 31 Fed. Rep., 62. 

Lastly it is urged that by reason of the sickness of Jen- 
nie E. Field, from which she never recovered, she was not 
bound to pay her beneficiary assessments, but, under the 
rules of the society, it was the duty of the subordinate 
council to pay the same, and keep her in good standing in 
the order. The constitution. contains a provision respect: 
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ing sick benefits to be paid to those members who are un. 
able to follow their usual business avocations, but only 
in the manner prescribed by the by-laws. The receipt of 
these benefits by any member of the order is conditioned 
upon the member coming before the council and making a 
statement “that owing to sickness of himself or family, or 
from lack of employment, that he is unable to pay his 
assessment.” It is then made the duty of the president to 
appoint a committee of three to look into the matter, and 
if they find the case as stated, the council shall then keep 
the member in good standing until such time as the mem- 
ber is able to resume his payments. There is no proof in 
the record which even tends to show that the insured ever 
took any of the necessary steps to entitle her to receive 
sick benefits, or to impose upon the local council the duty 
of keeping her assessments paid. 

There was no competent testimony which raised a dis- 
puted question of fact, and it was therefore the duty of 
the court to direct a verdict. We think the action of the 
trial court in directing a verdict for the defendant is 
clearly right. 

We therefore recommend _ the judgment of the oe 
trict court be affirmed. 


HASTINGS and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


’ Note.—The following decision has been rendered by the State In- 
surance Department: 


“TINCOLN, NEBR., Sept. 11, 1902.—Hon, W. F. Bryant—Derar Str: Re- 
plying to your favor in the matter of beneficiary under a certificate 
issued by a fraternal beneficiary society, or more particularly 
whether or not an organization known as the Franciscan Sisterhood 
ean under our laws become a legal beneficiary, and if not can pay- 
ment by such a society be legally made to a grandson of the insured? 

“The general rule is that where a statute of a state designates who 
can become beneficiaries then no others can be made the legal bene- 
ficiaries. The laws of this state authorizing such companies to in-- 
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corporate or transact business in the state in section 94, chapter 43. 
Compiled Statutes, provides that ‘payment of death benefits shall 
only be made to the families, heirs, blood relations, affianced hus- 
band or affianced wife of or to persons dependent upon the member.’ 
I am of the opinion that as such organizations as the Franciscan 
Sisterhood or auy other organization is not mentioned or contem- 
plated in the law, in case of death of the insured payment under a 
certificate could not legally be made to such a sisterhood. 

“I am also of the opinion that a grandson of insured is not such 
relationship to insured as is contemplated in the Section above re- 
cited; consequently could not legally become the beneficiary under 
a certificate issued by such an order. If the grandson is under age, 
it might be possible for the insured to adopt him and thereby make 
him the legal beneficiary. Yours truly, ; 

“CHARLES WESTON, Atditor. 

“H. A. Bancocr, Deputy, Insurance Department.” 


Insurable Interest in the Life of the Assured—Policy payable to re- 
ligious society—on the life of one of its members. Trinity College v. 
Travelers’ Ins. Co, 18 N. E. Rep. [N. Car.], 173. 

Relatives—“The natural affection in cases of this kind[,] is con- 
sidered more powerful—as operating more efficaciously—to protect 
the life of the assured than any other consideration. But in all cases 
there must be a reasonable ground, founded upon the relations of 
the parties to each other, either pecuniary or of blood or affinity, 
to expect some benefit or advantage from the continuance of the 
life of the assured. Otherwise the contract is a mere wager, by 
which the party taking the policy is directly interested in the early 
death of the assured.” Warnock v. Davis, 104 U. S., 779. A sister has 
an insurable interest in the life of a brother from mere relationship. 
ina Life Ins. Co. v. France, 94 U. S., 561; but see Lord v. Dall, 12 Mass., 
115, 7 Am. Dec., 38. A brother has no insurable interest in the life of a 
brother. Lewis v. Phenia Mutual Life Ins. Co., 39 Conn., 100. A wife 
bas an insurable interest in the life of her husband. Divorce subse- 
quent to such policy, does not vitiate such policy. Connecticut Mutual 
Life Ins. Co. v. Schaefer, 94 U. S., 457; McKee v. Phenix Ins. Co., 28 Mo., 
383. A woman living with a man to whom she is not married, has an 
insurable interest in his life. Hquitable Life Assurance Society v. Pat- 
erson, 41 Ga,, 338. If the bencficiary is the wife of the insured, the 
fact that she is named in the policy by another name, does not vitiate 
the policy. Durian v. Central Verein, 7 Daly [N. Y.], 168. A fiancée has 
an insurable interest in the life of her betrothed husband. Chisholm 
». National Life Ins. Co., 52 Mo., 213. Mere relationship does not give 
the son an insurable interest in the life of the father. Guardian Mutual 
Life Ins. Co. v. Hogan, 80 Tll., 35, 22 Am. Rep., 180. A grandson has an in- 
surable interest in the life of a grandfather who resides with him. 
Elkhart Mutual Aid Ass’n v. Houghton, 103 Ind., 286. A mother has an in- 
surable interest in the life of her son. Reef v. Union Life Ins. Co., cited 
18 Central Law Journal, 347. An adopted son has an insurable interest 
mn the life of his foster father. Carpenter v.U. 8. Ins. Co.,28 Atl. Rep., . 
(Pa.], 943. Mere relationship does not give a daughter an insurable in- 
terest in the life of her mother. Continental Life Ins. Co. v. Volger, 89 Ind., 
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572. A grandchild has no insurable interest in the life of a grandparent. 
Burton v. Connecticut Mutual Life Ins. Co., 119 Ind., 207. An unele has 
no insurable interest in the life of a nephew. Singleton v. St. Louis 
Mutual Ins. Co., 66 Mo., 63, 27 Am. Rep., 321. A nephew has no insurable 
interest in the life of an aunt (Appeal of Corson, 113 Pa. St., 438); nor a 
son-in-law in the life of a mother-in-law (Rombach v. Piedmont Ins. Co., 
35 La. Ann., 233). In a number of cases, it has been declared that 
relationship ipso facto gives the parent an insurable interest in the life 
of the child, except (as stated in some cases) when the child is of 
age, and vice versa. Mitchell v. Union Life Ins. Oo., 45 Me., 104. Valley 
Mutual Life Ass’n v. Teewalt, 79 Va., 421.—REPORTER. 


Davin C. JOHN, APPELLANT, V. WILLIAM J. CONNELL ET AL., 
‘ APPELLESS. 


FIrED Marcse 19, 1902. No. 9,373. 


Commissioner’s opinion, Department No. 1. 


1. Board of Equalization: MEETING: Notice. Where the record dis- 
closes that a board of equalization remained in session only a 
portion of the day provided for in the published notice, when a 
recess was taken subject to the call of the chairman, and no 
further meeting held until nearly thirty days thereafter, when, 
without a new notice, another meeting is held, at which final 
action is taken, held, that such action is not a compliance with 
the law requiring a meeting of the city council as a board of 
equalization for at least one day, between the hours of 9 A. M. 
and 5 P. M., and a special tax depending for its support upon 
such proceedings is invalid. Medland v. Linton, 60 Nebr., 249, 
followed. 


2, Levy: Sprecian Tax: Foot-FronraGe: BENEFITS: EQuaL AND 
Unirorm. Under the provisions of section 78, chapter 12¢, Com- 

' piled Statutes 1893, in order to sustain a levy of special taxes 
according to the foot-frontage of the lots of real estate within 
the tax district, it must affirmatively appear from the record 
that the council, sitting as a board of equalization, found that 
the benefits were equal and uniform as to all the lots and tracts 
to be affected by the proposed improvement. 


3. Former Opinion Modified. Former opinion in this case (John 9. 
Connell, 61 Nebr., 267) modified so far as it is inconsistent with 
the views herein expressed. 
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APPEAL from the district court for Douglas county. 
Heard below before PowELL, J. Rehearing of case re 
ported in 61 Nebr., 267. Judgment below affirmed in part. 


Henry P. Leavitt, for appellant. 
Connell & Ives, contra. 


KIRKPATRICK, C. 


This case is again before this court for determination, 
a rehearing having been allowed. The prior opinion of 
this court is reported in 61 Nebr., 267. Weare asked upon 
this rehearing to examine only the question concerning the 
validity of the sewer tax, which the trial court held in- 
valid, and which in the former opinion was held valid It 
will not be necessary herein to restate the pleadings, is- 
sues and the relations of the several parties to the case. 
Regarding the question now to be determined, this court, 
in the former opinion, said: “Our examination of the rec- 
ord has not revealed any vital infirmity in the proceeding 
which resulted in the levy of the sewer tax, and defendant 
has not pointed out, or even suggested, the existence of any 
substantial defect in such proceeding. We conclude, there- 
fore, that the special sewer tax is valid, and that the court 
erred in not enforcing it.” Appellee, in his motion and 
brief on rehearing, calls attention to the fact, which before 
was not brought to the notice of the court, that this ques- 
tion was not properly before the court at the former hear- 
ing; the decree of the trial court having been that the 
sewer tax was invalid, and appellant, John, not having 
filed his brief here upon this question within the time re- 
quired by the rules, appellee Connell having had no notice 
that appellant, John, had filed his brief upon this question 
out of time. In view of these facts, this rehearing has been 
granted, and the only point, therefore, requiring reexam- 
ination, is whether that portion of the decree of the trial 
court holding the sewer tax invalid, from which appellant, 
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John, attempted to appeal, was properly reversed, and the 
special sewer tax held valid. ~ 

It is now contended by appellee Connell that the sewer 
tax was illegal and void for the following reasons: First, 
that the board of equalization failed to comply with the 
law in respect to remaining in session for one day, between 
the hours of 9 A. M. and 5 P. M., to hear complaints re- 
garding the assessment; and that the board of equalization 
made no finding authorizing the levy by front-footage, and 
that no final action whatever was taken by the board; sec- 
ond, that no assessment was in existence or had been made 
at the time the council, sitting as a board of equalization, 
claimed to have held its meeting; third, that no notice of 
the meeting of the board of equalization was published as 
required by law, and that the notice as published was in- 
sufficient. These objections, so far as necessary to a cor- 
rect disposition of the question now before the court, will 
be taken up in the order named. 

The authority to levy the tax complained of is found in 
section 78, chapter 12a, Compiled Statutes, 1893, by the 
terms of which the city, by its proper officers; is authorized 
to levy a tax for the construction or reconstruction of sew- 
erg or drains within the city limits; the taxes to be as- 
sessed against the real estate lying within the sewerage 
district to the extent of the benefits to such property by 
reason of the improvement. These benefits are to be de- 
termined by the council, sitting as a board of equalization, 
after notice to property owners, as in the case of other 
special assessments. Section 85 of the same act provides: 
“In all cases before any special taxes that may be levied, 
except for constructing wood sidewalks, shall be finally 
levied, it shall be the duty of the council to sit as a board 
of equalization for the purpose of equalizing any such pro- 
posed levy of special taxes or assessments and correcting 
any error therein, giving notice of such sitting in the same. 
manner as above provided in this section, stating in such 
notice the purpose for which it will sit, and it shall con- 
tinue such session not less than one day, from nine A. M. 
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to five P. M., and at such session it shal] hear all com- 
plaints,” ete. Itis disclosed by the record in this case that 
a meeting of the city council of the city of Omaha was held 
at the office of the city clerk, in the Douglas county court 
house, on the 13th day of July, 1891, in accordance with the 
terms of a notice published, which provided that the ses- 
sion should extend from 9 A. M. till 5 P. M. The record 
discloses that the members of the city council (naming 
them) met at the clerk’s office on the day named, and 
organized as a board of equalization by electing one of 
their members as chairman. Some business was trans- 
acted, having no connection with the question under con- 
sideration, after which the record recites that the board, 
on motion, took a recess, to meet upon the call of the chair- 
man. No other mecting appears to have been held until 
August 11, 1891, when the board of equalization was again 
in session, apparently upon the call of the chairman. 
Aside from this record, the only evidence is the testimony 
of one Cochrane, who was interested in some other mat- 
ter, who appeared before the board on the 18th of July, 
who testified that the board took the recess mentioned in 
the minutes of the board prior to noon on that day. Is 
this a compliance with the plain provisions of the statute, 
requiring the council to remain continuously in session as 
a board of equalization for at least one day, from 9 A. M. 
until5 P.M.? Clearly itis not. The language is too plain 
to admit of construction. Beyond question, it is the pur- 
pose of this enactment that the taxpayers whose property 
was to be affected should have an entire day, between the 
hours named, to appear and show any errors or irregulari- 
ties that might exist in relation to such taxes. It is con- 
tended by appellant that section 78 of the act referred to 
above is complete in itself, and that no time is fixed therein 
during which the board of equalization must remain in 
session. We are unable to find merit in this contention. 
Section 85 of the same act, a portion of which has been 
quoted, provides that in all cases, before special taxes can 
be levied, the board must hold a meeting to hear complaints, 
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at least one day, between the hours named. This precise 
question has been before this court in the case of Medland 
v. Linton, 60 Nebr., 249, in which this court, speaking by 
FloLcoms, J., held, in reference to a record almost identi- 
cal with that in the case at bar, that the attempte’% compli- 
ance with this provision was insufficient to sustain a levy 
of special taxes. In that case it was held to be the settled 
rule in this state that compliance with the provisions re- 
quiring a minimum session of one day between the hours 
named was a jurisdictional prerequisite to the validity 
of the assessment sought to be made, and that its observ- 
ance must appear affirmatively from the record; quoting 
with approval from Smith v. City of Omaha, 49 Nebr., 883. 
We have no doubt of the correctness of the rule announced 
in that case. It follows that, the city council having 
failed to meet as a board of equalization and remain in 
session for at least one day between the hours named, the 
attempted special assessment complained of was wholly 
void. ; 

The next contention for consideration is that the special 
assessment complained of is illegal and void because the 
city council, as a board of equalization, in adopting the 
frontage rule for the purpose of making the levy, failed to 
make a finding as required by section 78, that the benefits 
arising from the construction of the improvement contem- 
plated would be equal and uniform. It seems clear, from 
the plain provisions of the section referred to, that in order 
to authorize a levy according to the front foot of the lots 
of real estate within the sewerage district, the council, 
sitting as a board of equalization, must have found that 
the benefits would be equal and uniform upon all the lots, 
tracts and parcels of land in the district. The record 
wholly fails to disclose that any such finding was made, or 
that the board took the same under consideration. There 
can be no question that such a finding is a jurisdictional 
prerequisite to the levy of a special tax in the manner at- 
tempted. Hayes v. Douglas County, 65 N. W. Rep. [Wis:], 
4r2,, 486; State v. City of Hudson, 29 N. J. Law, 104; 
Liebermann v. City of Milwaukee, 89 Wis., 336. 
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From what has been said, it clearly appears that the 
judgment of the trial court in holding this special sewer 
assessment invalid was right. It is therefore recommended 
that the opinion heretofore rendered in this cause, reported 
in 61 Nebr., 267, be modified to the extent that it conflicts 
with the views herein announced, and that the judgment 
of the trial court, holding the sewer tax invalid, be af- 
firmed. 


Hasrines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former opinion is modified and the judgment 
of the district court holding invalid the special sewer tax 


affirmed. 
JUDGMENT ACCORDINGLY. 


Notre.—The principle underlying special assessments upon private 
property to meet the cost of public improvements is that the prop- 
erty upon which they are imposed is peculiarly benefited and there- 
fore that the owners do not in fact pay anything in excess of what 
they receive by reason of such improvement. The exaction from the 
owner of private property of the cost of a public improvement in 
substantial excess of the special benefits accruing to him is, to the 
extent of such excess, a taking, under the guise of taxation, of private 
property for public use without compensation, but, unless such ex- 
cess of cost over special benefits be of a material character, it ought 
not to be regarded by a court of equity, when its aid is invoked to 
restrain the enforcement of a special assessment. Norwood v. Baker, 
172 U. S., 269, opinion by Justice Harlan, Brewer, J., dissenting. In 
the case just cited, a village corporation by its council condemned 
certain land for a street extension. In a condemnation proceeding, 
the jury fixed the damages at $2,000. As the extension of the street 
passed through the land, the special assessment by front foot was 
assessed for each side of the street, and amounted to $2,218.58, o1 
$218.58 in excess of verdict for damages. The assessment was perpet- 
ually enjoined as in violation of the fourteenth amendment of the 
constitution of the United States.—REPORTER. 
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PELLANT, ET AL., APPELLEES. 
FILED Marcu 19, 1902. No. 10,396. 


Commissioner’s opinion, Department No. 1. 


Deed Absolute in Form: GIvEN To SEcURE DEBT: Paro. DE- 


FEASANCE. In equity an unrecorded deed absolute in form, 
given to secure a debt, with parol defeasance, is a mortgage; 
and when the debt secured thereby is paid, and the deed sur- 
rendered to the grantor for destruction, the lien of the mort- 
gagee is extinguished, and the title revests absolutely in the 
mortgagor if the rights of innocent third parties have not 
intervened. 


: : : Possession: RENTS AND Prorits. In such 
case, if the grantee in the mortgage deed takes possession of 
the premises under an agreement with the grantor or mort- 
gagor that the rents and profits shall go to pay taxes and 
compensate the mortgagee for the trouble in caring for the 
premises during the mortgagor’s absence, the mortgagee ‘can 
not acquire title by adverse possession. 


. Essence of Estoppel. It is of the essence of estoppel that the 


estoppel asserter has relied to his disadvantage upon the con- 
duct or silence of the other party. 


Estoppel: KNowLEDGE. Under the facts in this case, held, that 


defendant was not estopped from asserting his title to the 
land for having received his pro-rata share of rents and profits 
collected by the administrator who took possession of his land 
supposing it to be that of the intestate, he being at the time 
in a distant state, and there being nothing in the record to 
connect him with knowledge that the rents were derived from 
land to which he claimed title. 


Deed in Fact Mortgage: Finpina or TRIAL Court Can Nor BE 


SUSTAINED. Where the uncontradicted evidence shows that a 
deed, absolute in form, was in fact a mortgage, that the debt 
secured thereby had been discharged and the deed surrendered 
and destroyed, a finding by the trial court that the title vested 
in the grantee absolutely, and at her death descended to her 
heirs at law, can not be sustained. : 


Evidence. Evidence examined, and /feld not to sustain the finding 


and judgment of the trial court. 


APPEAL from the district court for Cass county. Heard 


below before Ramsey, J. Reversed. 
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Jefferson H. Broady and J. L. Douglas, for appellant. 


Matthew Gering and Beeson & Root, contra. 


a 


KIRKPATRICK, C. 


This is a suit brought in the district court for Cass 
county by Theodore F. Decker against Rudolph Decker 
and others to quiet title to the southeast quarter of section 
7, town 12 north, range 11 east in said county and to have 
partition of the Jand. Plaintiff and the principal defeud- 
ants in this suit are the children of Jefferson Decker and 
Rosan Decker. Theodore F. Decker, plaintiff, made all of 
his brothers and sisters defendants in this suit because 
they declined to join as plaintiffs. ‘The real controversy 
is between Rudolph Decker, defendant, who was the owner 
of the land described, and all the other defendants, who 
were interested in having the land decreed to be a part of 
the estate of their mother, Rosan Decker, deceased: Some 
time prior to 1857, Jefferson and Rosan Decker, husband 
and wife, removed from Pennsylvania to Cass county, this 
state. Rudolph, their eldest son, patented the land in con- 
troversy in 1857, the patent being issued by the govern- 
ment in 1860. Some time in the year 1859 Jefferson 
Decker died, leaving a will, by which he bequeathed all of 
his property to Rosan Decker during her lifetime. Ru- 
dolph remained with his mother for some seven years after 
his father’s death, helping to work the home farm, as well 
as improving the land in controversy. In 1864 or 1865 he 
decided to go to Montana or some other western state, 
and upon his departure executed to his mother a deed to 
the land in dispute, which was never recorded. Rosan 
Decker, the mother, died in 1892. She had been a very 
thrifty woman, kept and improved all the land owned at 
the death of her husband, looked after and improved some- 
what the land in controversy, and at the time of her death 
had accumulated property of the value of $50,000, about 
$15,000 of which was in cash and on deposit in various 
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banks. Rudolph, after he left home in 1864 or 1865, came 
back twice, once in 1875 and again in 1884, and came back ° 
a third time shortly after the death of his mother. The 
other children had all married and left home, and for many 
years prior to her death the mother had lived alone or with 
her tenants, on the home place. Upon the death of Rosan 
Decker, an administrator was appointed, who took pos- 
session of the land in controversy, known as the “Rudolph 
Decker Quarter,” in all respects the same as all other land 
belonging to the estate, looked after it, collected the rents, 
etc., pending the settlement of the estate. At or about the 
time of the mother’s death, it was not known where Ru- 
dolph and one or more of the other brothers were, a belief 
prevailing that Rudolph was dead. J. G. Romine was 
made a party defendant, and filed a cross-bill setting up a 
judgment which he had obtained against Jefferson Decker, 
Jr., one of the heirs, claiming that the land in suit belonged 
to Rosan Decker, and that his debtor was one of the heirs, 
and that he was entitled to the payment of the balance due 
on his judgment from the eighth interest of this heir. 
Susan Grossclaude, one of the married sisters, filed an an- 
swer and cross-bill, setting up, among other things, that 
the land in controversy had belonged to Jefferson Decker, 
her father, and that, while Rudolph was permitted to en- 
ter the land in his own name, the land in fact belonged to 
Jefferson Decker during his lifetime, and therefore be- 
came the property of the estate. No testimony was offered 
in support of this answer and cross-bill. All other heirs 
made default. Trial was had to the district court, which 
resulted in a finding and decree adjudging the land to be 
the property of the estate of Rosan Decker, and ordering 
a partition of the premises. From this decree Rudolph 
Decker prosecutes appeal to this court. 

There seems to be but a single question of fact involved 
in the case, namely, whether the land in controversy be- 
longed to Rudolph or was the property of Rosan Decker, 
his mother, and hence that of the heirs at law, share and 
share alike. Appellant’s contention in the trial court was 

20 
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that the deed by him to his mother for the land, though 
absolute in form, was in effect a mortgage; was so under- 
stood by both parties; and was given to secure money ad- 
vanced by his mother to him when he left home for the 
west; that the debt was subsequently paid, and the deed 
surrendered to him and by him destroyed. The testimony 
of appellees is that at the time Rudolph left home his 
other took possession of the land, collected the rents, and 
paid all taxes thereon up to the time of her death. All the 
children of Rosan Decker who testified as witnesses agreed 
substantially that the mother always referred to this land 
as Rudolph’s. Several of them testified that she had re 
peatedly said that she was taking care of the land for 
Rudolph, and that when he came back it should be his 
land. She said to her tenants frequently that the land be- 
longed to Rudolph, and that she was merely taking care 
of it for him. To one of her sons, who lived near Ashland, 
Saunders county, and who was down to see her some time 
prior to her death, she said that Rudolph had paid her 
back all the money he had ever borrowed of her, and spoke 
of the land as Rudolph’s. When Rudolph visited his home 
in 1884 he sought to induce his brother at Ashland to take 
charge of the land and rent it for him; but this brother 
declined to do so, saying that he had matters enough to 
attend to of his own. One of the daughters testified that - 
at the time Rudolph left home it was agreed between him 
and her mother that the latter should have charge of the 
land, should pay the taxes, and have all proceeds to be 
used in taking care of it and helping to support the 
younger children ; that the mother told Rudolph she would 
do this, and take care of the land for him. Upon Ru- 
dolph’s return in 1875, she said, in the presence of the 
daughter last mentioned, that she was glad he had come 
back home, and that now he could take care of his own 
land, and that she had enough things to look after without 
that. When Rudolph came back he assisted in putting 
down a well on this land, did some other work there, and 
also took some corn from the place for feeding purposes. 
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Theodore Decker,. plaintiff in the suit, did not appear 
at the trial, but gave his deposition, the material part of 
which is as follows: 

Q. When did you last see your brother Rudolph? 

A. I think it was in 1862 or 1863. 

Q. Are you acquainted with the southeast quarter of 
section 30, town 12, range 11, Cass county, Nebraska, being 
the land entered by your brother Rudolph? 

_A. Tam. 

‘Q. Who occupied this land from 1857 till you left Ne- 
braska in 1864? 

A. My mother, Rosan Decker. 

Q. Was it occupied or controlled by your mother? 

A. Yes, occupied and used. 

. Did your brother Rudolph have anything to do with 


A. Yes, he owned it. 

@. When did your brother leave Nebraska,—before or 
after you did? 

A. I can’t say. 

Q. Do you know whether or not he ever claimed to 
own the land? 

' A. Ido. He did own it. 

Rudolph swears that at the time he left home he bor- 
rowed $300 from his mother, and gave her a deed to the 
land, to be held by her as a mortgage until such time as 
he could pay the debt; that his mother was to take care 
of the land for him as his tenant, and was to have all the 
proceeds of the farm after paying the taxes; that some 
years later he repaid this money to his mother, and that 
thereupon she gave up the deed, which he had given as a 
mortgage, and that he destroyed it in her presence; that 
during all of the time his mother had control of the prem- 
ises she had control and was taking care of them for him; 
that he had never conveyed to her the title; and that he 
had always owned the land, and had always claimed it. 

It is suggested that the testimony of Rudolph is inad- 
missible in this case, for the reason that appellees are rep- 
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resentatives of a deceased person, and that under the 
statute Rudolph could not give in evidence a transaction 
between himself and the deceased mother. Upon this ques- 
tion it may be said that the greater part of Rudolph’s tes- 
timony seems to have been admitted without objection. 
Counsel for appellees in their cross-examination went over 
the entire direct testimony of Rudolph, and required him 
to state several times over the entire transaction between 
himself and his mother, which consisted in his borrowing 
$300 and giving his mother a deed for the place, which was 
intended to be a mortgage, and was to be held as such and 
was not to be put upon record; his repayment of the 
amount of money he had borrowed; the surrender to him 
by his mother of the deed and his destroying it. Appellees 
having themselves brought out this testimony from Ru- 
dolph, they are not now in a position to have the same ex- 
cluded or to ask this court not to consider it. Again, it 
may be said, that if the testimony of Rudolph Decker is 
excluded, there is absolutely no competent evidence that 
the deed was ever executed and delivered to his mother, and 
appellees would be in no better position. 

At the mother’s death there was found in her room more 
than $5,000 in gold and silver, and the patents for all of 
her land, and also the patent for Rudolph’s land. None of 
these patents had ever been recorded. But the deed which 
Rudolph had given her was not found among her papers. 
This tends to support Rudolph’s testimony that it was 
given up and destroyed. When the administrator of Rosan 
Decker was appointed and took possession, he assumed 
charge of this land, as well as the remainder of the estate, 
the rents collected therefrom being divided among the 
various heirs the same as proceeds from the estate, and the 
share belonging to Rudolph, with other moneys due him 
from the estate, was sent to him in Texas. These facts 
were shown by appellee for the purpose of estopping Ru- 
dolph from now claiming title to the land. His receiving 
the money can not be said to have such effect. There is 
nothing in the testimony to show that Rudolph knew what 
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was being done by the administrator, or that he knew that 
any part of the money sent him was a part of the rent de- 
rived from his own land. 

The testimony relied upon by appellees to sustain the 
finding of the trial court is that of the witness Romine, who 
testified that it was his understanding from what Rosan 
Decker told him that she had let Rudolph have some money 
and that he had deeded to her the land. The witness tes- 
tijed that he had no knowledge whether the instrument 
was intended as a mortgage or a deed, or whether Rudolph 
repaid the money to his mother. Concerning this testi- 
mony, it may be said, first, that, aside from what is given 
by way of declarations coming from Rudolph Decker, it 
has no probative value whatever. The witness claims his 
memory is poor, and does not attempt to give more than his 
understanding of the matter. He had seen the deed after 
Rudolph had left, but he could not say in what year. He 
said the deed had been acknowledged before some justice 
of the peace, but he did not remember the name of the jus- 
tice, and he was unable to say whether or not the deed had 
been witnessed. Testimony of this character will not sup- 
port a finding and judgment which deprives a party of his 
title to real property. All the witness said might be true, 
and in no way conflict with the testimony of Rudolph and 
other witnesses, and in no way tends to support the allega- 
tions of the petition. The witness does not pretend to. 
testify to statements made by Rosan Decker, but merely 
gives his understanding derived from such statements. In 
so far as this testimony purports to give declarations of 
Rosan Decker, it is clearly inadmissible, as being hearsay. 
Rosan Decker herself, if living, and the plaintiff in this 
action, would not have been entitled to have these declara- 
tions admitted in her favor, and the rule is equally well 
settled that after her death such declarations are inad- 
missible. The rule is that declarations or admissions made 
by a party when in possession of real estate, and after- 
wards deceased, are admissible as competent evidence to 
show the character of his possession, but not for the pur- 
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pose of building up or destroying the record title. Sutton 
v. Casselleggi, 5 Mo. App., 111. In the case cited it is said: 
“Declarations by a party in possession are admissible to 
show the nature of his possession, or under what title he 
claims to hold, but such declarations can not be made to 
prove the title itself.’ The same rule is followed in 
Dodge v. Freedman’s Savings & Trust Co., 93 U. §., 379. 
In that case it is said: “Such declarations are competent 
only to show the character of the possession of the person 
making them, and by what title he holds, but not to sus- 
tain or to destroy the record title.” ‘The same doctrine is 
announced in Mooring v. McBride, 62 Tex., 309; Osgood v. 
Coates, 1 Allen [Mass.], 77; Gilbert v. Odum, 69 Tex., 
670, 7 8S. W. Rep., 510; Morrill v. Titcomb, 90 Mass., 100. 
The rule is equally well settled and established by author- 
ity that declarations of one in possession of land in dis- 
paragement of his own title are adinissible against him 
and those claiming under him. Osgood v. Coates, supra. 
On the other hand, the evidence of the plaintiff in the ac- 
tion, to the effect that the title was in Rudolph, it being 
his property, as well as the testimony of the other children 
of the deceased mother to the same effect, and that the 
mother had repeatedly declared that the land belonged to 
Rudolph, and had always characterized the land as that 
of her absent:son, and that she was merely taking care of 
it for him, is entitled to great weight, not only because in 
so testifying they gave evidence against their own interests, 
but because the declarations of the decedent were against 
interest, or in disparagement of title. Dotter v. Waite, 55 
Conn., 236, 10 Atl. Rep., 563; McLeod v. Swain, 27 Am. 
St. Rep., 229. Appellees’ testimony is in no way inconsist- 
ent with or contradictory of the evidence of Rudolph that 
he owned the land in controversy. All the evidence offered 
by appellees may be admitted to be true, and yet in no way 
tend to establish that the land in controversy was the land 
of Rosan Decker. The evidence of Rudolph alone, even if it 
had not been corroborated, would be sufficient to establish 
his title to the land; for the undisputed reasonable testi- 
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mony of one witness, though a party to the action, is en- 
titled to controlling weight in determining a quéstion of 
fact. Burnham. v. Norton, 100 Wis., 8. It follows that 
the judgment of the trial court is not sustained by suffi- 
cient competent evidence. The testimony of Rudolph 
Decker is clear and convincing that at the time he gave 
the deed to his mother, it was simply as a mortgage secur- 
ing a loan, that he had paid the debt, and that the instru- 
ment was given up and he destroyed it. This is strongly 
corroborated by the testimony of the other heirs. This 
being true, Rosan Decker never had the title, and whatever 
right she had as mortgagee was divested by the payment 
of the debt and the surrender and destruction of the deed. 
Schade v. Bessinger, 3 Nebr., 140; Commonwealth v. Dud- 
Icy, 10 Mass., 402; Farrar v. Farrar, 4 N. H., 191; Mussey 
vc. Holt, 24 N. ., 248, 252. The testimony of Rudolph . 
also shows, and this is corroborated by that of the other 
heirs, that his mother had possession for him. This being 
true, the heirs could acquire no right under claim that her 
possession was adverse. Johnson v. Butt, 46 Nebr., 220; 
O’Boyle v. McHugh, 69 N. W. Rep. [Minn.], 37. 

It is contended by counsel for appellees that appellant 
should not have been permitted to introduce any evidence 
to show that the instrument he gave was in fact a mort-. 
gage under an answer which in effect amounted to a de- 
nial. The cause was tried upon an amended reply filed 
and relied on by appellee, a portion of which is as follows: 
“Furtber replying to said answer the plaintiff alleges 
that the deed for the premises in controversy made and 
executed by defendant Rudolph Decker to the said Rosan 
Decker, was absolute, and was delivered to her by the 
said defendant without any conditions whatever attached 
thereto.” This reply squarely puts in issue the question 
which was really tried, namely, whether the conveyance 
made by Rudolph was in fact a deed or a mortgage. This 
is sufficient to dispose of the question suggested by ap- 
pellees, even if it had other and further merit. 

In this case the evidence discloses that Rudolph Decker 


248 NEBRASKA REPORTS. [ VoL. 64 
Decker v. Decker. 


pre-empted the land, paid the government price and that 
the patent therefor was issued to him by the government. 
His title seems to have been perfect. It is certain that no 
consideration has ever been paid to him at any time for 
parting with the title He was directed by his father, 
while on his death-bed, to remain with his mother, and 
work for her support, and to assist her in caring for and 
rearing the smaller children. This he seems to have done, 
remaining with his mother and working for her after his 
father’s death for a period of seven years, and when he 
did leave gave into his mother’s possession his land, ex- 
acting only, as rent therefor, the payment by her of the 
taxes. She kept this land with her estate and reaped the 
benefits from it for twenty-five years. It is inequitable 
and unjust to deprive him of the title to his land without 
consideration upon evidence so slight and unsatisfactory 
as that found in the record. The finding and judgment of 
the trial court clearly appear to be wrong, and should be 
reversed and set aside, and a decree entered in this court 
dismissing the petition of appellee Theodore F. Decker, 
and the cross-petition of J. G. Romine and Susan Gross- 
claude, and quieting the title of appellant Rudolph Decker 
to the premises in controversy. 


Hastines and Day, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


decree entered here dismissing the petition and cross-peti- 
tions of appellees and quieting title in Rudolph Decker. 


JUDGMENT ACCORDINGLY. 
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KATE BLUMER, APPELLEE, V. EDWIN ALBRIGHT ET AL., AP- 
PELLANTS, ET AL., APPELLEES. 


FILED ManrcH 19, 1902. No. 10,640. 
Commissioner’s opinion, Department No. 1. 


1. Homestead: ABANDONMENT. A departure from the homestead for- 
the purposes of business, pleasure or health, does not consti- 
tute an abandonment thereof, unless coupled with such depart- 
ure is the intention not to return; and the wife can not be 
deprived of her homestead right unless she participated in the 
intention not to return. 


Os + CONVEYANCE: ACKNOWLEDGMENT. Under the laws of this 


state, the acknowledgment of the wife to a deed conveying 
the homestead is essential to its validity. 


3. Evidence. Evidence examined, and held to sustain the findings 
of the trial court that the premises in controversy were the 
homestead of appellee, and that she did not voluntarily exe- 
cute the deed of conveyance. 


AppraL from the district court for Dodge county. Heard 
below before ALBurt, J. Affirmed. 


Brome & Burnett and A. G. Ellick, for appellants. 
Frank Dolezal, contra. .- 


KIRKPATRICK, C. 


This is a suit brought in the district court for Dodge 
county by Kate Blumer against Edwin Albright.and Lizzie 
Albright, his wife, and E. F. Blumer, husband of plaintiff, 
for the purpose of procuring the cancelation of a deed of 
conveyance alleged to have been executed by Kate Blumer 
and her husband to Edwin Albright, defendant, upon cer- 
tain lots in the village of Scribner, in Dodge county. 
Plaintiff alleged in her petition that she was a married 
woman, that her husband, E. F. Blumer, was made a de- 
fendant in the action because he refused to join with her 
as plaintiff; that they are the owners of lots 1 and 2 in 
block 5 in the village of Scribner, county of Dodge, and 
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that the same constitute the homestead of herself and hus- 
band; that they have two children; and that on or about 
the 28th day of December, 1897, the defendant Edwin Al- 
bright procured the deed in controversy from her by duress 
and fraud; and that the description of the property in the 
deed was so fatally defective that it was ineffectual to con- 
vey the title. Edwin Albright, appellant herein, filed an 
answer, which was in effect a general denial. Trial was 
had, which resulted in a finding and judgment for Kate 
Blumer, canceling the deed of conveyance, and quieting 
the title to the premises in her and her husband. From 
this judgment defendant Albright prosecutes appeal to this 
court. 

Appellant contends, first, that the property in question 
is not the homestead of appellee and of her husband; sec- 
ond, that the description of the property in the deed is 
sufficient; and third, that the execution of the deed by 
appellee was not obtained by fraud or duress. In the view 
we take of the case, it will only be necessary to consider 
the first and third contentions of appellant. 

It is disclosed by the record that appellee and her hus- 
band, with their two children, resided in their home on 
the lots in question for a number of years prior to 1890 
or 1891; that about that time appellant Albright, who was 
a brother-in-law of appellee’s husband, E. F. Blumer, in- 
duced the latter to remove to the town of Beemer and go 
into partnership with him in the grain, coal and livestock 
business. About the time this arrangement was entered | 
into, appellee, with her husband and children, removed to 
Beemer, and resided in that village up to the time of the 
trial, some six or eight years. While there they occupied 
a house, the property of the partnership of Blumer & Al- 
bright, the rent for which was charged against Blumer 
on the firm books. The testimony is undisputed that dur- 
ing all this time appellee claimed the property in Scribner, 
which they rented to other parties, as her homestead. She 
refused to sell it on that account, and always expressed 
the expectation of going back to it to live; that she did not 
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expect to remain in Beemer more than five years. There 
can be no doubt from the evidence that appellee always 
regarded this property as her homestead, and at no time 
entertained an intention of abandoning it as such. The 
rule is well settled in this state that removing from the 
homestead and residing elsewhere for the purposes of busi- 
ness, health or pleasure, does not work an abandonment 
of the homestead unless coupled with such removal is the 
intention not to return. Dennis v. Omaha Nat. Bank, 19 
Nebr., 675; Edwards v. Reid, 39 Nebr., 645; Quigley v. Mc- 
EHvony, 41 Nebr., 73, 85; Mallard v. First Nat. Bank, 40 
Nebr., 784, 789. 

It is contended with much earnestness and ability by 
counsel for appellant that the husband, being the head of 
the family, has the right to determine and control the 
domicile of the family, if he acts in good faith and not 
fraudulently; that by removing from the homestead, and 
taking up his abode elsewhere, he can divest both himself 
and his wife of their homestead right; especially is this 
true, it is contended, where the wife and family accompany 
the husband to the new abode. Many cases from other 
states than our own are cited in support of this doctrine. 
We are unable to adopt this view. It seems very clear 
from an examination of the provisions of our statute relat- 
ing to homesteads that the purpose of the legislature was 
to secure a home, not for the benefit of the husband alone, 
or of the wife, but for the family as an entirety; and it is 
accordingly provided that no conveyance of the homestead 
can be made except by a deed in the execution of which 
both husband and wife have freely and voluntarily joined. 
Thus the husband is wholly deprived of his power of alien- 
ation unless with the free consent of his wife. To sustain 
the contention of appellant would result in permitting a 
dissolute and worthless husband, whose sense of responsi- 
bility for the preservation of the family had been blunted 
by vice and dissipation, to deprive his wife and family of 
the benefits of the homestead law by simply abandoning it 
and taking his family with him elsewhere, without regard 
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to the wife’s wishes, rights or intentions; the husband thus 
being empowered to accomplish by indirection what the 
legislature has sought, by express provision, to prevent 
him from doing directly. It is not an uncommon thing 
that the wife, particularly in matters affecting the conser- 
vation of the home and the protection of offspring, is more 
“prudent, alert and circumspect, and even tactful, than the 
husband. In view of the rule that after departure from the 
homestead, the burden is upon those claiming homestead 
rights to show that the departure was not coupled with 
the intention not to return (Conway v. Nichols, 76 N. W. 
Rep. [Ia.], 681; Newman v. Franklin, 28 N: W. Rep. 
[Ia.], 579), it is not difficult to conceive how the most 
grievous injustice might result in confining the inquiry as 
to intention wholly to the conduct and statements of the 
husband during the time the family. lived elsewhere. The 
injustice of such a rule could not be better illustrated than 
in the case at bar. Ed Blumer, the dissipated husband, 
had grown careless and negligent in his marital obliga- 
tions, and it is not unlikely that, if he at one time shared 
in the intention to return to the homestead at Scribner, 
he had lost all interest in that aspiration; while the wife, 
on the other hand, would naturally have had her intention 
in that respect strengthened, and would frequently have 
expressed that intention to her associates, as it amply ap- 
pears from the record she did. The better rule, and one 
more in harmony with our statute and decisions, would 
seem to be as stated in Waples, Homestead & Exemption, 
page 582, that the wife “does not abandon her right by 
doing her conjugal duty in following her husband to an- 
other residence. The wife can not be compelled to elect 
between her husband and her homestead.” We have no 
doubt that under the laws of this state, departure from 
the homestead can not be construed into an abandonment 
thereof, unless the intention not to return is shared in by 
both husband and wife. The testimony in this case clearly 
shows that the wife never intended to abandon the home 
stead, and therefore the finding of the trial court that the 
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property in controversy was the homestead of appellee and 
her husband is right. 

The next question requiring consideration is whether the 
execution of the deed in question by the wife was procured 
by fraud and duress. The testimony shows that for some 
two or three years before the date of the signing of the 
deed the husband of appellee, E. F. Blumer, was for a con- 
siderable portion of his time in a state of intoxication; 
that on the day the deed was executed he was drunk, and 
came to the house in that condition, asking appellee 
whether she was ready to sign away her home, saying that 
he had been threatened with the penitentiary, to which she 
replied that she would not sign away her. home, that it 
was the last thing they had, and that she would not give 
her consent to its going. Later in the day he returned, 
still intoxicated, in company with appellant Albright, his 
brother-in-law and partner, to whom the deed for the 
homestead was made, the attempted transfer appearing to 
have been undertaken in settlement of an indebtedness 
from Blumer to him growing out of the dissolution of the 
partnership. It seems that appellee and her two daughters 
were greatly excited, and were crying in consequence of 
the brutal conduct of the husband. The appellant Albright 
advanced toward appellee with clenched fist, saying, “Sign 
it, Kate, sign it, or you will sign it for the sheriff to-mor-: 
row,” or words to that effect. Appellee asked Albright 
for what purpose she was asked to sign away her home, to 
which he replied that it was his business. The undisputed 
testimony discloses that the husband abused and scolded 
his wife, and that after he and appellant had been there for 
some time, the wife was finally brought to sign the deed, 
declaring, however, that she would never acknowledge it. 
Jn the evening the husband came with a justice of the peace 
to take the acknowledgment. They found appellee much 
excited, and still weeping, and when the justice of the 
peace asked: her if she acknowledged the deed to be her vol- 
untary act and deed, she promptly told him that she did 
not, and that she never would. It seems that two deeds 
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had been signed, one covering some lots in the village of 
Beemer, and appellee said that with reference to these she 
did not care, but that she never would acknowledge the 
execution of the deed covering her homestead to be her 
voluntary act. The justice thereupon said that under such 
circumstances he could not take the acknowledgment. He 
then informed her that he had been told that the latter 
deed was only temporary, and that her husband had the 
papers to show for it. She asked to see these papers, but 
the husband did not have them. She repeatedly stated to 
the justice that she would not acknowledge the deed to be 
her voluntary act, that she had been forced to sign it by 
being threatened with the sheriff; but she finally told him 
that he could go ahead and take the acknowledgment, still 
persisting that it was not her voluntary act. Under the 
statutes of this state the conveyance of a homestead with- 
out the acknowledgment of the wife is absolutely void. 
Compiled Statutes, ch. 36, sec. 4; Horbach v. Tyrrell, 48 
Nebr., 514. And whether, under the facts in this case, the 
wife’s acknowledgment is such as contemplated by the 
statute, even if it should be conceded that there was not 
duress within the legal signification of the term, may well 
be doubted. But we do not put the determination of the 
question upon that ground. It may be true that under the 
strict rule of the common law the acts complained of would 
not be sufficient to constitute duress; but it is very clear 
that the statement made by the husband of appellee that 
he would be sent to the penitentiary if she did not sign, 
his coercion in the way of abuse while in an intoxicated 
condition, and the physical demonstrations by appellant 
Albright, and the violent words used by him, had such an 
effect upon her mind that the act of signing was not one 
of her own free volition; that is, was not her act. No 
equities of any description existed in favor of appellant. 
Albright. The appellee, at the time of the formation of the 
partnership, objected to it, and stated to Albright that she 
would not permit her homestead at Scribner to go into the 
business; that she was going to keep that; and that while 
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she might go to Beemer for a time, she would return again 
and occupy her home at Scribner. Not a dollar of consid- 
eration was paid her for the conveyance. Her husband, 
to whom she had a right to look for protection and counsel, 
had apparently turned against her, and while intoxicated, 
threatened and scolded her, till she was induced to sign the 
deed purporting to convey her homestead. This was suffi- 
cient to constitute duress and undue influence. It is im- 
possible to read this record without reaching the conclu- 
sion that the signature and acknowledgment of appellee 
were extorted from her by coercion and duress exercised 
by her husband and appellant. Neither the statutes nor 
the courts of this state permit the homestead right to be 
taken this way. The trial court found that the conveyance 
was not the voluntary conveyance of the wife, and such 
finding seems to have abundant support in the testimony. 
In the case of Munson v. Carter, 19 Nebr., 293, this court 
said: “Where coercion is not sufficient to amount to duress, 
but a social or domestic force is exerted on a party which 
controls the free action of his will, and prevents voluntary 
action in the making of a contract or execution of deed 
for real estate, equity may relieve against the same on the 
ground of undue influence.” Again this court, in the case 
of Hargreaves v. Korcek, 44 Nebr., 660, said: “The rule as 
to duress per minas has now a broader application than 
formerly. It is founded on the principle that a contract 
rests on the free and voluntary action of the minds of the 
parties. nceting in an agreement which is to be binding 
upon them. If an influence is exerted on one of them of 
such a kind as to overcome his will, and compel a formal 
assent to an undertaking when he does not really agree 
to it and make that appear to be his act, which is not his, 
but another’s, imposed on him through fear which deprives 
him of self-control, there is no contract.” Upon the ques- 
tion of duress by threats of imprisonment, it is said in the 
same opinion: “One who has overcome the mind and will 
of another for his own advantage, under such circum- 
stances, is guilty of a perversion and abuse of laws which 
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were made for another purpose, and he is in no position 
to claim the advantage of a formal contract obtained in 
that way. * * * In such a case, there is no reason 
why one should be bound by a contract obtained by force, 
which in reality is not his but another’s.” 

It seems very clear from the evidence in this case that 
the property in controversy is the homestead of appellee, 
and that she never voluntarily conveyed it. The findings 
and judgment of the trial court are right, and it is there- 
fore recommended that the same be affirmed. 


HASTINGS and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the findings and judgment of the trial court are 


AFFIRMED. | 


GEORGE ALLEN ET AL. V. JOHN H. HALL.* 
FILED MAxcH 19; 1902. No. 11,248. 
Commissioner’s opinion, Department No. 2. 


1. Real Estate Agent: ORAL AGREEMENT: STATUTE OF FRAUDS. A - 
verbal contract with an agent or broker to sell land for the 
‘owner thereof, is void under the statute of frauds, and it 
requires the voluntary act of both parties thereto to com- 
pletely execute it, so to take it out of the operation of the 
statute. . 


2. Tenant: Lanpiorp’s Trrtz. A tenant who leases land, enters 
into the possession thereof, cultivates it, raises the crops 
thereon, converts them to his own use, and is not disturbed 
in his possession by any one claiming by paramount title, can 
not plead want of title in his landlord as a defense to an action 
for the rent. 


3. Instructions: Error Wirnout Presupice. The giviag of an in- 
struction which is fairly within the issues raised by the plead- 
ings’ and the evidence produced on the trial, and which the 
record shows did not mislead the jury, though not technically 
correct, is error without prejudice. 


4. Evidence: STaTEMENT BY PaRTy: Hearsay. Statements made by 


*Rehearing allowed. Judgment below reversed. 
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a party to a suit, to a third person, may be received in evidence 
against him, and are not open to the objection that they are 
hearsay evidence. 


Error from the district court for Scott’s Bluff county. 
Tried below before Grimes, J. Affirmed. 


7. M. Morrow, for plaintiffs in error. 


F. A. Wright, contra. 


BARNES, C. 


This action was commenced by the defendant in error, 
who will hereafter be called “defendant,” in the district 
court for Scott’s Bluff county to recover the sum of 
$107.20, alleged to be the rental value of certain land 
leased by the defendant to the plaintiffs in error during the 
year 1897. The plaintiffs, in their answer, attempted to 
plead three defenses, as follows: First, they adinitted that 
they rented and cultivated the land described in defend- 
ant’s petition, but alleged that they only agreed to pay 
whatever they thought proper; that the land was wild and 
uncultivated; that it took an extra amount of labor to cul- 
tivate it and raise the crops thereon; and that therefore 
there was nothing due to the defendant; second, that sub- 
sequent to the time they leased the premises they entered 
into a verbal agreement with defendant that if they would 

‘ procure a purchaser for the land at a stipulated price the 
defendant would give them any interest he might have in 
the crop; that they did procure a purchaser, who bought 
the land at the price mentioned, and that thereupon all the 
interest defendant had in the crop vested in them, and that 
they appropriated the same to their own use under said 
agreement, and that defendant was thereby estopped from 
asserting any ownership thereto; third, that while the 
crops were growing on the land defendant sold and con- 
veyed it by warranty deed to another, and thereby con- 
veyed away all his right, title and interest in said crop, 


if he ever had any, to said third person, and that he had 
oA 
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no interest therein at the time of bringing his action. The 
reply to this answer was a general denial. The case was 
tried, and the jury returned a verdict for the defendant 
herein for the sum of $40. A motion for a new trial was 
overruled, judgment was entered on the verdict, and the 
plaintiffs in error bring the case to this court for review. 

1. They contend that the court erred in striking out and 
rejecting all of the evidence in relation to the second de- 
fense, to wit, the defense of their verbal contract to act as 
agents or brokers to procure a purchaser for the land, and 
have, as compensation therefor, all of the defendant’s in- 
terest in the crop. The record shows that the court heard 
all of the evidence on this question, and afterwards struck 
the same out and refused to submit that question to the 
jury. At the time the alleged verbal contract was entered 
into section 74 of chapter 73 of the Compiled Statutes was 
in force. That section is as follows: “Every contract for 
the sale of lands, between the owner thereof, and any 
broker or agent employed to sell the same, shall be void, 
unless the contract is in writing and subscribed by the 
owner of the land and the broker or agent, and such con- 
tract shall describe the land to be sold, and set forth the 
compensation to be allowed by the owner in case of sale 
by the broker or agent.” Plaintiffs in error in their argu- 
ment admit the force of this statute, and concede that, if 
the contract was not fully executed at the time the action 
was commenced, they could not recover thereon. They 
contend, however, that the contract was (to use their 
language) fully executed, because they had possession of 
the. defendant’s portion of the crop; that, having such pos- 
session, it was not necessary for the defendant to deliver it 
to them, and therefore they paid themselves, though con- 
trary to the defendant’s wishes, and the contract became 
- fully executed. The fallacy of this position is that the 
plaintiff’s possession of the defendant's rental share of the 
crop did not arise under, or grow out of, this void con- 
tract. It arose upon, and was incident to, the valid con- 
tract for the leasing of the land. It would be a travesty 
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to say that plaintiffs could keep the defendant’s share of 
the crop against his will, and by reason of such forcible 
and wrongful action, so taken without his consent and 
against his protest, compel him to execute the void con- 
tract, and then say to him, “You have execuied the contract 
which you repudiated as void, and therefore can not re- 
cover the rental value of the land.” The complete execu- 
tion of a contract necessary to take it out of the statute 
of frauds must be the voluntary act of both parties thereto. 
Again, the evidence was hardly sufficient to sustain this 
verbal contract, and for these reasons we hold that the 
court did not err in striking the evidence out of the record 
and refusing to submit this question to the jury. 

‘2. It is contended that the court erred in sustaining the 
objections to the introduction of the deed, by which defend- 
ant conveyed the land to one Effert, and in thus depriving 
the plaintiffs of their third defense. They admit that they 
leased the land of the defendant, who was the owner of it 
at that time; that they cultivated it, raised the crops 
thereon, harvested them and converted them to their own 
use. They do not plead eviction by any one, or that they 
were disturbed in their leasehold estate, or that they were 
compelled to attorn to any one with a paramount title. 
’ Under these facts their answer did not state a defense, and 
- they are strictly within the rule of Nissen v. Turner, 50 
Nebr., 272, and Mosher v. Cole, 50 Nebr., 636, which held 
that where the lessee held the land under his lease, and had 
not been disturbed in hig possession, and that there had 
been no eviction by paramount title, he could not plead 
want of title in his landlord as a defense to the payment 
of the rent. The court did not err in excluding this evi- 
dence. 

38. It is contended that the court erred in giving the 
fourth paragraph of his instructions to the jury. We have 
examined the record in connection with this instruction, 
and, while it may not have been accurately and carefully 
worded, it was fairly within the pleadings and the evi- 
dence, and did not have any tendency to mislead the jury. 
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They certainly were not misled by it, for the verdict was 
for only $40, when it might have been for $107.20, and not 
excessive. The giving of this instruction, if error at all, 
was error without prejudice. 

4, The errors complained of in the admission of evidence 
having been carefully examined by us, we find that it is 
contended that the court erred in receiving the evidence 
of the witness Lee, because it is claimed that he got his 
information second hand, and that his testimony was hear- 
say evidence. It is a sufficient answer to this objection to 
say that the evidence complained of was the statements 
made by the plaintiffs themselves to the witness, in rela- 
tion to the kind and amount of crops raised upon the land 
in question. The statements of a party, against his own 
interests, are always admissible in evidence against him. 

A careful reading of the bill of exceptions shows that 
there was no substantial error in receiving or rejecting evi- 
dence. The judgment in this case is right, and we recom- 
mend that it be affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


ESTATE OF JOHN FITZGERALD, DECEASED, V. First NATIONAL 
BANK OF CHARITON, JowA. 


FILED Marc# 19, 1902. No. 10,783. 
Commissioner’s opinion, Department No. 2. 


1, County Court: Cram: JuRIspICTION: LIMITATION. The county 
court has no jurisdiction over a claim against the estate of a 
decedent which is not filed for allowance until after it has 
been finally barred by the statute of non-claims. 


EXTENSION OF TIME For FILING 
Cram. When the county court fixes a time for the presenta- 
tion of claims against an estate and enters an order barring 


Vou. 64] JANUARY TERM, 1902. 261 


- Estate of Fitzgerald v. First Nat. Bank of Chariton. 


all claims not then presented. as provided by section 217, chap. 
ter 23, Compiled Statutes, such time may be extended on appli- 
cation of a belated claimant, provided such application is for 
good cause, and is made within six months of the time first 
fixed and within two years of the appointment of the commis- 
sioners. : 


3. 3 : Error: Disrrict Court: 
APPEAL. Where a claim against a decedent's estate is not pre- 
sented before the time first fixed for the presentation of claims, 
its allowance afterwards, unless upon special proceedings to 
revive the commission and to extend the time for the presenta- 
tion of claims, is error, whether in the county court or on 
appeal to the district court. 


4. Administrator: Watver. An administrator can not waive the 
defense of non-claim to the prejudice of his estate, either by 
agreement with the claimant or by neglecting to plead such 
defense. | 


‘Error from the district court for Lancaster county. 
Tried below before HALL, J. Reversed. SEpD@wIick, J., 
dissenting. 


James Manahan, for plaintiff in error. 
Charles L. Burr and Lionel C. Burr, contra. 


OLDHAM, C. 


This action originated on a claim in the nature of a 
promissory note, due on demand, for $5,000 and interest, 
filed in the probate court of Lancaster county, Nebraska, 
by the plaintiff below against the estate of John Fitz- 
gerald, deceased. The facts appearing from the record 
necessary for a determination of this cause are: That John 
Fitzgerald, intestate, died December 30, 1894. On March 
14, 1895, Mary Fitzgerald was duly appointed and quali- 
fied as administratrix of his estate. On the same day the 
county court made and entered an order limiting the time 
in which creditors might present claims against the said 
estate to six months, and naming June 29, 1895, and Sep- 
tember 30, 1895, for examining such claims as might be 
presented. On September 30, 1895, the county court made 
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and entered an order forever barring all claims not then 
presented against said estate, and this order was not ap- 
pealed from and has never been vacated, changed or modi- 
fied. On May 22, 1896, the plaintiff in the court below 
presented to the county court and filed the claim in dispute 
against the estate of John Fitzgerald, deceased. On the 
same day the administratrix indorsed in writing on said 
claim her motion to have the same stricken from the files 
on the ground that it was not presented within the time 
limited by order of the court for presenting claims against 
said estate. This motion was overruled and on June 19, 
1896, the county court ordered the administratrix to file 
an answer to said claim. On August 24, 1896, the admin- 
istratrix, in obedience to the order of the court, filed the 
following answer: 


“CLAIM OF THE First NATIONAL 

BANK OF CHARITON, Iowa, 
v. 

THE ESTATE OF JOHN FITZGERALD, © 
DECREASED, Mary FITZGERALD, 
ADMINISTRATRIX OF SAID Hs- 
TATE. 


“Comes now Mary Fitzgerald, as administratrix of the 
estate of John Fitzgerald, deceased, and for answer to the 
claim filed herein by the First National Bank of Chariton, 
Iowa, says: that save and except as hereinafter expressly 
admitted, she denies each and every allegation made by the 
said claimant in its complaint and each and every part 
thereof; she admits that John Fitzgerald, died on the 30th 
day of December, 1894, and that she is now the duly 
qualified and acting administratrix of his estate; 
and she admits further that in May, 1896, Charles Burr, 
Esq., one of the claimants attorneys presented to her a 
paper saying it was a note of John Fitzgerald held 
by the First National Bank of Chariton, Iowa, and that 
she then arid there refused to recognize it as such. Further 
answering said claim said administratrix states that the 


Vor. 64] JANUARY TERM, 1902. - 963 


Estate of Iitzgerald v. First Nat. Bank of Chariton. 


estate of John Fitzgerald is not in any manner indebted 
to the said claimant and asks that the said claim be dis- ° 
allowed. ; MARY FITZGRRALD, 
“Administratria of the Estate of John Fitzgerald. 
“By JAMES MANAHAN, her Attorney.” 


On a hearing subsequently had on said claim, on March 
11, 1897, the claim was allowed and the cause was ap- 
pealed by the administratrix to the district court of Lan- 
caster county, Nebraska. No order was made by the 
district court directing an issue to be made between the 
parties in that court, and the hearing was had on the tran- 
script and pleadings which had been certified from the 
probate court to the district court. Counsel for plaintiff 
in error objected to the introduction of the claim in suit 
for the reason that it had not been presented against. the 
defendant in the county court within the time limited by 
that court for the presentation of claims against that es- 
tate; and for the reason that it iad not been presented 
until long after a judgment of the county court had been 
rendered forever barring all claims not then presented 
against said estate; and for the further reason that this 
claim was not filed in the county court for more than six 
months after the county court had entered its order for- 
ever barring all claims not then filed. These objections 
were overruled by the district court. The claim was ad- 
mitted in evidence. Plaintiff had judgment in the court 
below and defendant brings error to this court. 

There are numerous errors alleged against the proceed- 
ings in the trial of this cause in the district court in the 
brief of the plaintiff in error, but in view of the conclusion 
which we shall reach with reference to the action of the 
trial court in overruling the objections to the introduction 
of the claim, it will not be necessary to consider any of the 
other alleged errors. The trial court overruled the ob- 
jections of the administratrix to the introduction of the 
claim on the ground that it was an issue which was not 
tendered by her answer in the county court. It is the 
general rule of practice that, when a cause is appealed 
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from the judgment of the county court or a justice of the 
peace, the cause must he tried on the issues tendered in 
the court below, unless the issue tendered above is one 
which challenges the jurisdiction of the subject-matter of 
the controversy. The questions then arise: Is a plea of 
the statute of non-claims one that can be waived by the 
administrator of an estate? and is it an issue that goes to 
the jurisdiction of the county court over the subject-matter 
of the claim? These questions have never been specifically 
determined by a judgment of this court. The case of 
Stichter v. Cox, 52 Nebr., 5382, determined some questions 
bearing strongly on the point at issue. In that case a 
claim was presented to the county court after its bar by 
the statute of non-claims. No pleadings were filed in the 
county court, but the administrator objected to the claim 
because of the bar of the statute. The cause was appealed 
to the district court, and that court directed an issne to 
be made between the parties. The administrator answered, 
and tendered the issue of the statute of non-claims. No 
motion was made to strike this defense from the answer. 
On error proceedings in this court the claimant sought to 
raise the question that the statute of non-claims had not 
been pleaded in the county court. In discussing this ques- 
tion Norvau, C. J., said: “More than one answer can be 
properly made to this contention. There is no provision of 
statue requiring the administrator to plead in the county 
court to a claim presented therein against his intestate, 
except section 221, chapter 23, Compiled Statutes, makes 
it his duty to exhibit any claim of the decedent in offset 
to that of the creditor. In this case, however, the admin- 
istrator did file in the county court formal objections to the 
allowance of this claim, and in the district court, in his 
‘ answer, he specially pleaded the statute of limitations. 
The claimant did not move to strike this defense from 
the answer, nor did he in any other manner present the 
question to the trial court that the isspes raised by the 
answer were different from those in the county court, 
obtain a ruling thereon, and preserve an exception thereto 
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in the record. This was indispensable to make available 
here the objection that there was a variance in the issues. 
Robertson v. Buffalo County Nat. Bank, 40 Nebr., 239.” 
While the decision in this case turned on the question of 
the failure of the claimant to object to the answer filed by 
the administrator in the district court, yet it says that 
“more than one answer can be properly made to this con- 
tention,” and it also says that the administrator was not 
required to file any answer in the probate court, and by 
inference it says that his objection to the claim in the 
county court was sufficient to raise the issue of the statute 
of non-claims. 

Turning now to the sections of the statute providing for 
the payment of debts and legacies of deceased persons, and 
particularly to those sections that provide for the pre 
sentation and allowance of matured and absolute claims, 
to which class the claim in suit belongs, we find that sec- 
tions 217-219, chapter 23, Compiled Statutes of 1901, pro- 
vide as follows: 

“Sec. 217. The probate court shall allow such tinie as 
the circumstances of the case shall require for the cred- 
itors to present their claims to the commissioners for ex- 
amination and allowance, which time shall not, in the first 
instance, exceed eighteen months, nor be less than six 
months, and the time allowed shall be stated in the com- 
mission. 

“Sec. 218. The probate court may extend the time al- 
lowed to creditors to present their claims, as the circum- 
stances of the case may require; but not so that the whole 
time shall exceed two years from the time of appointing 
such commissioners. | 

“Sec. 219. On the application of a creditor who has 
failed to present his claim, if made within six months from 
the time previously limited, the court may, for good cause 

_shown, renew the commission, and allow further time, not 
exceeding three months, for the commissioners to examine 
such claims, in which case the commissioners shall person- 
ally notify the parties of the time and place of hearing, 
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und, as soon as may be, make return of their doings to the 
probate court.” 

These sections are followed by sections 221 and 226, 
which provide as follows: 

“Sec. 221. When a creditor against whom the deceased 
has had claims shall present a claim to the commissioners, 
the executor or administrator shall exhibit the claim of 
the deceased in off-set to the claims of the creditor, and the 
commissioners shall ascertain and allow the balance 
against or in favor of the estate, as they shall find the 
same to be, but no claim barred by the statute of limita- 
tion shall be allowed by the commissioners in favor of or 
against the estate as a set-off or otherwise.” 

This section prohibits the commissioners or the county 
judge from allowing any claim that is barred by the stat- 
ute of limitation. 

“Sec. 226. Every person having a claim against a de 
ceased person whether due or to grow due, whether abso- 
lute or contingent, who shall not, after giving of notice 
as required in section 214 of this chapter, exhibit his said 
claim or demand to-the judge or commissioners, within 
the time limited by the court for that purpose, shall be 
forever barred from recovering on such claim or demand 
or from setting off the same in any action whatever,” etc. 

An examination of the sections of the statute above 
quoted reveals the fact that, after claims against an es- 
tate have been barred by the order of the county court at 
the time first fixed, it is still left within the power of the 
county court, by section 218, supra, to extend the time to 
present claims against the estate to a time not to exceed 
two years from the appointment of the commissioners. 
This section of the statute plainly contemplates a general 
order made by the county judge, in his sound discretion, 
to apply alike to all claimants who have failed to present. 
their claims at the time first fixed. This section is followed 
by section 219, supra, which provides the manner in which 
a single claimant may secure a special order for the ex- 
tension of the time of the presentation of his particular 
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claim, and the provision is that this order may be made 
“on the application of a creditor who has failed to present 
his claim, if made within six mouths from the time previ- 
ously limited,” ete. 

Now, in the case at bar, it clearly appears from the rec- 
ord that no application has ever been made to the county 
court to extend the time first allowed by that court for 
presenting claims; and even if we should construe the mere 
filing of the claim into an application for an extension of 
time for presenting claims, which we can not do, it yet 
clearly appears that the claim was not presented until 
nearly eight months after the time first fixed for the final 
presentation of claims. In the case of Sleeper v. Listate of 
Gould, 53 Vt., 111, it was held that, to give any effective- 
ness whatever to the plain reading of a statute similar to 
our own, the application for an extension of time must be 
made within six months of the time first fixed. In the 
case of McGee v. Atkinson, 33 N. W. Rep. [Mich.], 787, it 
is held that the probate court would have no jurisdiction 
of a claim presented after the time fixed for presenting 
claims, where no proceedings had been taken to have the 
time of presentation extended. In discussing the question 
of the defense of non-claim, Rice, in his work on American 
Probate Law (sec. 8, p. 358), says: “The principle referred 
to is, in practical effect, a statute of limitation, having at 
the same time no affinities with the general statutes of 
limitation. According to these enactments, claimants who 
neglect to exhibit their demands against the estate within 
a set period mentioned, are forever barred, and courts 
should, of their own motion, insist upon this defense where 
it is apparent the administrator has neglected it.” 

In the settlement of an estate an administrator is merely 
the agent and trustee of the decedent and possesses ouly 
such powers as are given him by statute, and he must. dis- 
charge his trust subject to all limitations prescribed by 
statute. It is uniformly held that an administrator has 
no authority to waive the statute of non-claim, either by 
failing to plead it or by consenting to the filing of a claim 
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after its bar; and the same rule applies with reference to 
the general statute of limitations in all states which, like 
our own, prohibit the allowance of claims barred by such 
statutes. O’Keefe v. Foster, 5 Wyo., 343, 40 Pac. Rep., 
527; Voorman v. Lit Po Tai, 45 Pac. Rep. [Cal.], 470; 
Rockport v. Walden, 54 N. H., 167, 20 Am. Rep., 131; 
‘Ames v. Jackson, 115 Mass., 508; Collamore v. Wilder, 19 
Kan., 67; Miner v. Aylesworth, 18 Fed. Rep., 199; Bush v. 
Adams, 22 Fla., 177. We are aware of the fact that the 
conclusions which we are about to reach appear to be 
somewhat at variance with the doctrine announced by the 
supreme court of Wisconsin in the case of Tredway v. 
Allen, 20 Wis., 500, in the construction of a statute sub- 
stantially the same as our own. The issues in that case 
arose on a claim that was presented for allowance more 
than six months after the time first fixed, and less than 
two years from the time of the appointment of the com- 
missioners, but it differs from the facts in issue in the case 
at bar in that an application was made to the probate 
court for an extension of time, and that this application 
was granted over the objection of the administrator, be 
fore the claim was filed. No appeal appears to have been 
taken from the order of the probate court allowing the 
claim, but an appeal was taken from the order of distribu- 
tion made by the probate judge directing the payment of 
the claim. On the appeal from this order of distribution 
the supreme court found against the administrator, and 
in rendering the opinion said: “We are inclined to hold 
that this was merely an irregular or erroneous exercise of 
power on the part of the county court, and did not go to 
the question of jurisdiction. For, as already observed, 
when the respondent made his application to have his 
claim allowed, the county court, under section 6, has an 
undoubted right to extend the time for all creditors of the 
estate to come in and present their claims. The two years 
did not expire until the 29th of September, 1862. But, 
although the court assumed to proceed under section 7, 
and only extended the time as to the respondent, yet, at 
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most, we think this was but error. Such being the case, 
that part of the order of distribution appealed from must 
be affirmed.” While our statute, as above stated, is sub- 
stantially the same as the statute construed in the cause 
just cited, it is also a substantial copy of the statute of 
the state of Vermont, and the construction that we are in- 
clined to give this statute seems to be fairly sustained by 
the supreme court of the state of Vermont in the case of 
Sleeper v. Estate of Gould, supra, and also to be sustained 
strongly by the supreme court of Michigan in the case of 
McGee v. Atkinson, supra. Again, we notice that the 
supreme court of Wisconsin, in the later case of Carpenter 
v. Murphy, 15 N. W. Rep., 800, refers with approval to the 
construction of these statutes by the supreme court of | 
Vermont. It is an elementary rule of statutory construc- 
tion that, if possible, a statute should be so construed as 
to give full force and effect to each and all of its provis- 
ions. The construction we favor gives full force and effect 
to all the provisions of both sections 218 and 219, supra, 
and is in full harmony with this rule, while the construc- 
tion of the statute which is intimated in 7'redway v. Allen, 
supra, practically nullifies the provisions of section 219. 
Even if 7rediay v. Allen, supra, contained a proper con- 
struction of the statute, and the action of the county court 
in allowing the claim to be filed was erroneous, and not 
void, as that case holds, we still think the defense of non- 
claim should have been permitted by the district court, be- 
cause if this defense existed the administratrix had no 
right to waive it. 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 

PounD, C., dissenting. 

TL am unable to agree in the conclusions reached in the 
opinion of my Brother OLVHAM. To my mind the con- 
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struction given to the sections of the statute quoted is re- 
quired neither by the terms of the statute itself nor by 
the authorities cited. Section 214, chapter 23, Compiled 
Statutes, provides that ordinarily claims against an estate 
shall be presented to and ruled upon by the county judge, 
but that if the parties interested, or one of them, so de- 
mand, commissioners are to be appointed to examine and 
pass on such claims. Thus there are two methods of ex- 
amining claims,—one by the court itself and one by com- 
missioners appointed for that purpose; and this fact must 
be borne in mind in arriving at the meaning of the subse- 
quent sections. Section 217 fixes the time to be appointed 
in the first instance for the presentation of claims. Sec- 
tion 218 confers upon the county court a general power to 
extend the time allowed for presentation of claims, as the 
circumstances of the case may require, subject to the limi- 
tation that the whole time shall not exceed two years. 
Section 219 provides for applications to renew the commis- 
sion and allow further time for the commissioners to con- 
sider claims, and limits applications for such renewal to 
six months from the time originally limited. Section 220 
permits the county judge to pass on claims in such cases 
in person, instead of renewing the commission. The ques- 
tion comes to this: Is section 219 a limitation upon sec- 
tion 218, so that no action may be had by the court under 
the former unless application is made therefor within the 
time limited by the latter, or are they independent, and 
do they refer to distinct proceedings intended to be gov- 
erned by different rules? I am constrained to the latter 
conclusion both by the language of the sections themselves 
and by the context. The one refers in terms to a general 
extension of the time within which claims may be filed, and 
limits the period of such extension to two years from the 
time when claims were originally allowed to be presented. 
The other refers in terms to the renewal of the commission 
provided for in the latter part of section 214, and contains 
different limitations, namely, that application for such re- 
newal must be made witiin six months from the time orig- 
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inally limited, and that the time allowed shall not exceed 
three months. Under such circumstances, the proper con- 
struction, in my view, is that section 218, and not section 
219, applies where there is no commission, and that the 
court has power to extend the time for filing claims at any 
time, “as the circumstances of the case may require,” sub- 
ject to the limitation of time of section 218, at least where 
no commission has been demanded or appointed. I am 
unable to see that the cases of Sleeper v. Estate of Gould, 
53 Vt., 111, and McGee v. McDonald’s Estate,* 66 Mich., 
628, 33 N. W. Rep., 737, militate against this view. In 
Slceper v. Estate of Gould, commissioners had been named 
‘and had reported. Application was made to renew the 
commission more than six months after the time originally 
limited. The court had before it only the section correc- 
ponding to our section 219, and said, very properly, that 
the “unmistakable language of the statute” required an 
application for renewal of the commission to be within the 
six months. The language quoted by my Brother OLDHAM 
is used with reference to a contention of counsel bearing 
upon that section alone, and does not refer to any ques- 
tions upon the construction of such a section as our section 
218. AfcGee v. McDonald’s Estate was also a case where 
commissioners had been appointed, and a claimant who 
had not presented his claim to them sought to have his 
claim allowed by the court after they had reported, with- 
out proceeding to obtain a renewal of the commission. It 
is obvious that, if such a course were permitted, the provis- 
ions giving any one interested the right to have commis- 
sioners appointed could be evaded by mere inacticn till 
after report. Such an evasion could not be tolerated. The 
- vight course, where a commission has been demanded and 
appointed, is to apply for a renewal thereof. Thereupon 
the court may in its discretion renew the cominission or 
itself pass upon the claim. But in the case at bar there is 
nothing to show that there was any commission. Hence. 


“This case appears in 66 Mich. by the title cited in the text, and 
in 33 N. W. Rep. by the title cited on page 267,—RerorTer. 
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the provisions of section 219 as to the time within which 
application to renew a commission shall be made were in- 
applicable. The case is one falling under section 218, and 
only the limitation therein provided is to be considered. 
This position has the support of Tredway v. Allen, 20 
Wis., *476. The statute there passed upon is substantially 
the same as our own, and sections 6 and 7 thereof corre- 
spond to our sections 218 and 219. The court held that 
where application was made more than the six months 
after the period originally fixed, which was the limitation 
in section 7, the probate judge might extend the time under 
section 6, not exceeding the limitation therein provided. 
If this construction is correct, the error of the county court 
in the case at bar in allowing the claim to be filed, and over- 
ruling a motion to strike it from the files, on the ground 
that it was not filed in time, instead of first entering a gen- 
eral order of extension, and then permitting this specific 
claim: to be filed thereunder, was formal only. The county 
judge had the power to do what he did. He merely exer- 
cised an undoubted power in an informal and irregular 
manner. How far error might have been taken from such 
proceedings we need not inquire. When the estate pro- 
ceeded to try the merits of the claim without raising this 
informality, it certainly waived it. Administrators can 
not waive the statute of limitations nor the statute of non- 
claim. But they may waive technical errors and informali- 
ties. Administrators, receivers and like officers of the 
courts do not, by reason of their official or fiduciary rela- 
tions, occupy any vantage ground as litigants. Arnold v. 
Weimer, 40 Nebr., 216. This very situation was before the 
court in T'redway v. Allen, supra, and what has just been 
said is in full accord with the decision in that case. Our 
attention has been called to no other authority which pro- 
ceeds upon such a provision as our section 218. It is sound 
in principle, gives entire effect to every provision of the 
statute, and in my opinion ought to be adhered to. 

Under the view I take of the jurisdiction of the county 
court, it becomes necessary to consider certain errors al- 
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leged to have taken place at the trial had on appeal to the 
district court, to which the opinion of my Brother OLpHaM 
properly makes no reference. The estate denied the genu- 
ineness of the note sued on. The claimant, upon this issue, 
introduced evidence tending to show that. it was given in 
the course of a transaction between the claimant and the 
decedent in which Mr. T. M. Marquett, an attorney at law, 
represented both parties. The claimant bank was located 
aut Chariton, in Iowa, and the decedent lived in Lincoln, 
Nebraska, Mr. Marquett lived at Lincoln, also. The tes- 
timony tended to show that the decedent had executed a 
note to claimant which had matured, and that in order to’ 
keep its assets in proper condition it sent the note in a. let- 
ter to Mr. Marquett and asked him to get a renewal. Mr. 
Marquett died before this case was begun, but his letters to 
the bank, in which he acknowledged receipt of the request 
to procure a renewal and promised to do so, and after- 
wards enclosed a renewal note with a statement that he 
had procured it as requested, were offered by the claimant. 
There is testimony to show, and the claimant contended, 
that the renewal note referred to is the note in suit. In 
iy opinion, these letters were admissible. The circum- 
stances surrounding the execution of the note were highly 
important upon the issue as to its genuineness, and as the 
negotiations were carried on by conversations and letters, 
had the conversations and letters passed directly between 
the parties thereto, there could be no question. In this 
case the parties did not communicate directly, but through 
an attorney who acted for each. Hence their letters or 
statements to him are clearly admissible. Boyden v. 
Burke, 14 How. [U. 8.], 575. There, in an action against 
_a public officer for refusing to give copies of documents 
in his office, letters from the plaintiff to a person through 
whom his application was made were held admissible as 
part of the res geste. The court said that, in substance, it 
was “a conversation between the parties reduced to writ- 
ing.” See, also, Roberts v. Woven Wire Mattress Co., 46 
Md., 374; May v. Brownell, 3 Vt., 463. On this ground the 
22 


274 NEBRASKA REPORTS. [ Vou. 64 


Estate of Fitzgerald v. First Nat. Bank of Chariton. 


letter to Mr. Marquett was admissible. The letters writ- 
ten by Mr. Marquett to the bank were equally a part of 
the transaction, and were also admissible. on another 
ground. He was an attorney at law, and wrote the letters 
"in the course of his employment as such, as a statement to 
his client of what he had done in the latter’s business. It 
was his duty to apprise his client that he had carried ont 
his instructions, and he wrote the letter for that purpose. 
He was dead when this litigation arose. A letter may be 
a memorandum as much as any other form of writing, and 
a lawyer’s letter to his client is often the only entry which 
he makes of the acts performed in the course of his busi- 
ness. AS a general proposition, memoranda made by a per- 
son who is dead, whose duty it was,in the course of business 
he had undertaken, to do the acts and to make the mem- 
oranda of them, are competent evidence to show that such 
acts were done. Welsh v. Barrett, 15 Mass., 380; Bank of 
United States v. Davis, 4 Cranch C. C. [U. 8.], 583; Doe 
v. Turford, 3 Barn. & Adol. [Eng.], 898. In Elsworth v. 
Muldoon, 15 Abb. Pr., n. s. [N. Y.], 440, memoranda of a 
deceased attorney, upon a receipt of a sheriff who had sold 
land, that he had redeemed the land and taken the receipt 
for the debtor, were held admissible to prove the redemp- 
tion. It was as much the duty of Mr: Marquett to write 
the letter in question as of the several parties who made 
the memoranda involved in the cases cited to write down 
what they did. In my. opinion, the rulings of the trial 
court were right. 

It is also contended that the verdict is contrary to the 
evidence; but there appears to be ample evidence to sustain 
it, and good ground for believing that it is right. 

I therefore recommend that the judgment of the district 
court be affirmed. 


SEDGWICK, J., dissenting. 


I think that the right construction of the statute is ex- 
pressed in the opinion of Mr. Commissioner Pounp. The 
county court is a court of record, and has general jurisdic- 
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tion in the matter of the settlement of estates. Its juris- 
diction to adjust claims against an estate is limited by 
section 218 to two years. Within that time, by express pro- 
vision of the statute, it has jurisdiction of the subject- 
matter of the adjustment of such claims. The statute 
provides that the two years shall run “from the time of ap- 
pointing such commissioners,” and there is no express lim- 
itation of the time for allowing claims by-the court when 
no commissioners are appointed; but I do not think that 
this defect renders necessary the result suggested in the 
opinion adopted by the court. The statute provides that 
it shall be the duty of the judge “to receive, examine, ad- 
just and allow all claims and demands of all persons 
against the estate,” if no commissioners are appointed. By 
a fair construction of the statute, section 218 should be 
held to prescribe the time in which he shall have jurisdic- 
tion to do so when no commissioners are appointed, as well 
as in cases where they are appointed. He must give the 
same notice of the limitation of time for filing claims as 
the commissioners are to give, and the two years prescribed 
within which he shall have jurisdiction to act upon claims 
must begin to run not later than the giving of this notice. 
In cases where no commissioners are appointed we are not 
compelled to say, either that the judge shall have no time 
at all in which to act upon claims, or that the time is un- 
limited. The statute then gives him two years and leaves 
it to his discretion whether he will hear claims after the 
time first limited. This discretion is a necessary one. It 
is not the policy of the law to unnecessarily prolong the 
settlement of estates, nor by technical restrictions to de- 
feat just claims, fairly presented, without fault or neglect 


on the part of theclaimant. When this claim was filed the . 


court still had jurisdiction of. the subject-matter. The 
question whether it should be allowed to be filed was pre- 
sented to the court by a motion to strike it from the files 
because presented after the time first limited, and this was 
passed upon by the court. By its ruling the court decided 
to allow the presentation of the claim. The court being a 
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court of general jurisdiction, there can be no doubt of its 
authority to require issues to be made up, and, when a 
claim of over $5,000 is resisted, it seems proper that the 
court should require the administrator to plead the 
grounds upon which the claim is to be contested. This 
was done in this case. The answer filed by the adminis- 
trator clearly waives any supposed irregularities in the 
proceedings by’ which the claim was brought into court. 
Having tried the cause upon the issues so presented, and 
suffered defeat, it seems clear that the administrator ought 
not to be allowed to appeal to another court, and there 
present other and different technical defenses. 


Grorcr E. ALDRICH V. BANK OF OHIOWA. 
FILED MARCH 19, 1902. No. 11,203. 
Commissioner’s opinion, Department No. 2. 


Judicial Sale: ANNUAL Crops. Annual crops growing on the land do 
not pass to the purchaser at judicial sale; and for the purpose 
of saving the debtor’s rights thereto, these annual crops will 
be regarded as personalty. 


Error from the district court for Fillmore county. 
Tried below before Hastinos, J. Affirmed. 


Charles H. and F’. W. Sloan, for plaintiff in error. 
O. A. Fowler, contra. 


OLDHAM, C. 


One Nierstheimer owned a farm in Thayer county, Ne- 
braska, of one hundred and sixty acres, upon which George 
E. Aldrich, the plaintiff in error, had a mortgage. This 
mortgage was foreclosed by a decree of the district court 
for Thayer county, in 1897, at the February term thereof. 
The statutory stay was taken. WNierstheimer, the mort- 
gagor, was in possession of, and was farming, this land and 
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in the month of September of the year 1897 he planted 
forty acres of this land to wheat. On November 15, 1897, 
he gave to the Bank of Ohiowa, the defendant in error, a 
chattel mortgage on the north one-half of this field of 
wheat, to secure his note, which he had that day given it 
for $850. This note was by its terms due in ninety days 
from its date. This mortgage was duly filed for record 
and it is stipulated in the record that this note has not 
been paid. The land was sold under the decree of fore- 
closure by the sheriff of Thayer county on January 24, 
1898, Aldrich being the purchaser. The sale was con- 
firmed and a deed thereon was issued to Aldrich on March 
21, 1898, and Aldrich at once took possession of this land 
and still has the possession. The bank claimed the right 
to go upon this land and harvest this mortgaged wheat, 
and demanded of Aldrich that it be permitted to do so. 
This was refused by Aldrich, who claimed the wheat by 
reason of his ownership of the land, and harvested and 
marketed the same; whereupon the bank brought its action 
against Aldrich for the conversion of the wheat. This 
action was tried to the district court of Thayer county (a 
jury being waived), which resulted in a judgment for the 
bank for the sum of $130.76, the value of the wheat, less 
the cost of harvesting and marketing, from which judg- 
ment Aldrich prosecutes error to this court. 

The problem for solution, then, is, who was entitled to 
this wheat;—the mortgagee or the purchaser of the land 
at judicial sale? There is no question presented as to the 
validity of this chattel mortgage in its inception. ‘The 
property was im esse, and the right to mortgage is not 
questioned ; but it is claimed that by the confirmation of 
the sale the title to the real estate on which the wheat was 
growing passed to Aldrich and carried with it the wheat. 
So the ownership of this property is dependent on the 
question, do crops that are not matured, but growing on 
the land at the time of the confirmation of the judicial 
sale, pass to the purchaser of the land, or do they remain 
the property of him who planted them? Phases of this 
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question have been passed upon by this court. In Foss v, 
Marr, 40 Nebr., 559, this court held: “A matured crop of 
corn standing ungathered upon land sold at a judicial sale, 
which was not considered or taken into account by the 
appraisers in arriving at the value of the premises sold, 
did not pass to the purchaser at the judicial sale, but re- 
mained the property of the mortgagor who had planted 
and cultivated it.” In Monday v. O’Neil, 44 Nebr., 724, 
the court say: “A tenant for years of mortgaged land 
planted a crop after the rendition of a decree foreclosing 
the mortgage, the tenant having been a defendant in the 
foreclosure suit. The land was sold under the decree and 
the sale confirmed while the crop was growing and before 
it matured. The purchaser did not obtain possession of 
the land, but permitted the tenant to retain possession, 
merely notifying him that he, the purchaser, would expect 
from the tenant rent in money or in kind. Held, That as 
between the tenant and purchaser the former was entitled 
to the crop.” In this last case the court did not determine 
what the rights of the parties would have been had Mon- 
day secured possession and evicted O’Neil before the crop 
matured. But the court in both Foss v. Marr and Monday 
v. O'Neil bases its decision on the case of Cassilly v. 
Rhodes, 12 Ohio, 88, and Houts v. Showalter, 10 Ohio St., 
124. The doctrine of these cases is that annual crops 
growing on the land do not pass to the purchaser on judi- 
cial sale, because in law they are regarded as personalty. 
We must either accept this classification or reject the doc- 
trine of the Ohio cases absolutely. To reject this would 
be to overturn I'oss v. Marr and Monday v. O’Neil, which, 
to the extent they have gone in the application of this doc- 
trine, have become a rule of property in this state; and 
for this reason we do not feel justified in overthrowing 
them. This being so, nothing but the other alternative 
is left to us, which is the acceptance of this classification, 
and with the Ohio cases hold that the title to the annual 
crops growing on the lands does not pass to the purchaser 
on judicial sale, for the reason that the law regards them 
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as personal property. ‘This being their legal status, the 
controversy over whether or not they were taken into ac- 
count by the appraisers becomes immaterial. The ap 
praisers of the land would have no right to appraise the 
personalty which they may find upon the land. This 
status of the property also renders the question of pos- 
session by the purchaser a plain and reasonable one. It 
will be conceded that a purchase of real estate would not 
carry with it the personal property of the vendor. When 
you buy and receive title to my land, you do not buy my 
horse, and by the act of buying the land you have acquired 
no right to the horse. The result would be, and is, the log- 
ical sequence of all personal property of whatsoever nature 
and kind, and hence Aldrich acquired no ownership of 
this property in controversy by reason of his purchase at 
judicial sale of the land on which the wheat was growing. 
Having no ownership, how would the possession of the 
land give him the right to treat this property as his own 
and apply it to his own use? Counsel suggest no answer to 
this question. Nor do we think it could be answered to 
his advantage. The land passes by a judicial sale, to the 
purchaser, burdened with any and all the rights of other 
parties, including the mortgagor, that are not inconsistent 
with, or opposed to, title. Title, and this alone, is all the 
court gives the purchaser. From this he may, or may not, 
according to the circumstances of the case, or the rights 
of others, have the right of possession. But the possession 
of the purchaser could not by any reason of that act de- 
stroy the rights of others, nor justify him in appropriating 
other people’s property; and it would make no difference 
to whom it belonged, as it did not belong to him. 

The law recognizes the necessity of agriculture and 
favors its promotion, and, as is said in Howts v. Showalter, 
supra, “Under our system, frequent advertisements and 
offers for sale, and occasionally revaluations are neces- 
sary, before a sale can be effected. When an appraisement 
is made it can not be foreseen when a sale will be effected. 
It is not for the interest of any party, nor for the public 
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interest, that the land should thenceforth lie waste; then, 
there may have been no crop sown or planted.” This fail- 
ure to sow or plant is what the law discourages, and it can 
only encourage sowing and planting under circumstances 
like these by assuring a man that if he sow, he shall reap. 

The judgment of the court below is right and we recom- 
mend that it be affirmed. 


BARNES and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgnient of the district court is 


AFFIRMED. 


MARY ANDERSON V. Crty OF ALBION, 
FILED Marce# 19, 1902. No. 11,305. 
Commissioner’s opinion, Department No. 2. 


1. Streets and Sidewalks: Drerrecr: Injury: Recovery: INSTRUCTION. 
A city is bound to keep its streets and sidewalks reasonably 
safe and convenient for travel; and an instruction which charges 
the jury that, before a plaintiff can recover for injuries sus- 
tained by reason of a defect in a sidewalk, the jury must find 
“that said defect left the sidewalk in an unreasonably danger- 
ous condition,” is erroneous. 


: Dury or Orricer: NoTick. The law makes it the 
duty of the officers of a city to exercise reasonable diligence 
for the purpose of knowing whether or not its avenues of 
public travel are reasonably safe, and they are not to wait 
for knowledge of defects or dangerous conditions of its side- 
walks until these facts attain notoriety in the city. An instruc 
tion which, in effect, charges that the defect in a sidewalk must 
have been “notorious and continued,” before the city can be 
charged with notice thereof, is erroneous. 


2. 


Error from the district court for Boone county. Tried 
below before THOMPSON, J. Reversed. 


C. HE. Spear and J. 8. Armstrong, for plaintiff in error. 


O. M. Needham, contra. 


VoL. 64] JANUARY TERM, 1902. 281 


Anderson v. City of Albion. 


OupHay, C. 


This is an action brought for damages by Mrs. Anderson, 
the plaintiff in error, against the city of Albion, for in- 
juries received by her, alleged to have been occasioned by 
a defective sidewalk in that city. The petition alleges, and 
the testimony tends to show, that on one of the main trav- 
eled streets of that city was a wooden sidewalk, in which 
was a loose and broken plank; that this plank was im- 
mediately over an excavation from two to three feet deep; 
that Mrs. Anderson, in passing over this sidewalk, stepped 
on this broken and loose plank, which gave way, causing 
her to fall into the excavation, and thereby she sustained 
the injuries complained of. She testified that this broken 
plank was in place when she stepped upon it. Other wit- 
nesses testified that this plank had been broken for some 
days prior to the accident, and some of the time it was in 
place and at other times it was lying out of place, expos- 
ing the defect in the sidewalk and the excavation under it. 
The city filed its answer admitting its corporate capacity, 
and that the place of the alleged injury was a street with 
a sidewalk thereon; denied the other allegations of the 
petition, and then pleads affirmatively contributory negli- 
gence on the part of plaintiff. To this answer plaintiff 
filed a general denial. The case was tried on these issues 
to a jury, who returned a verdict for the city, on which 
judgment was entered and plaintiff below prosecutes error 
to this court. 

The principal errors assigned are that the verdict is not 
sustained by the evidence, and that the court-erred in giv- 
ing certain instructions. In view of the fact that instruc- 
tion No. 12, given by the court, can not be sustained on any 
hypothesis, and contains prejudicial error, which will call 
for a reversal of the judgment below, and another trial of 
these issues, we shall refrain from passing on the sufii- 
ciency of the evidence to sustain the verdict. This in- 
struction is as follows: “The jury are instructed that be- 
fore they can find for the plaintiff, they must find the 
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plaintiff has suffered injury; that the injury was caused 
by a defect in the sidewalk; that said defect left the side- 
walk in an unreasonably dangerous condition; that the 
plaintiff did not contribute to said injury by any negli- 
gence on her part; that the city authorities had actual 
knowledge of said defect in time to have repaired same 
before the accident happened, or that the defect had been 
notorious and continued for a length of time within which 
the city authorities, in the exercise of reasonable care and 
diligence, could have known of the same.” Among the 
various propositions laid down in this instruction there 
are two which misstate the law, viz.: First, “that said 
defect left the sidewalk in an unreasonably dangerous con- 
dition”; and, second, “that the city authorities had actual 
knowledge of said defect in time to have repaire 1 saine be- 
fore the accident happened, or that the defect had been 
notorious and continued for a length of time within which 
the city authorities, in the exercise of reasonable care and 
diligence, could have known of the same.” As to the first 
proposition, a city of this state is intrusted by law with 
the charge, direction and control of the streets, sidewalks, 
culverts and bridges of the city, and is burdened with the 
duty to use reasonable care and diligence in making and 
keeping the streets and sidewalks safe and convenient for 
travel. In short, it is bound to keep its streets and side- 
walks thereon reasonably safe and convenient for travel. 
When its sidewalks are even dangerous without being “un- 
reasonably dangerous,” it has failed in its duty in this 
respect; and hence the conditions of dangerous and “un- 
reasonably dangerous” are conditions of its streets under 
which it can not justify defects therein which result in 
injuries to the traveling public. As to the second proposi- 
tion, the rule is laid down tersely by Judge Dillon in his 
work on Municipal Corporations (vol. 2, sec. 1025), in 
which he says: “The corporation, in the absence of a con- 
trolling enactment, is responsible only for a reasonable 
diligence to repair the defect or prevent accidents after 
the unsafe condition of the street is known, or ought to 
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have been known to it, or to its officers having authority 
to act respecting it. A corporate body never can either 
take care or neglect to take care except through its offi- 
cers or servants. If such a body, by its officers or servants, 
has the means of knowing that a street is unfit for travel, 
and is negligently ignorant of its state, it is guilty of negli- 
gence.” a court, in the case of City of Lincoln v. Smith, 
28 Nebr., 762, held that, to render a city liable for injuries 
caused eae sidewalks, it is not necessary that it 
should have had actual notice of the defect. If a state of 
facts exist, such that ignorance can only arise from a fail- 
ure to exercise reasonable official care, notice will be pre- 
sumed, In Pomfrey v. Village of Saratoga Nprings, 104 N. 
Y., 459, the court said: “Actual notice to the proper munic- 
ipal authorities of a defect is not necessary in order to 
charge it with negligence; they owe to the public the duty 
of actual vigilance; and where a street or sidewalk has been 
out of repair for any considerable length of time, so that 
by reasonable diligence they could have notice of the de- 
fect, such notice may be imputed to them.” The law casts 
on the officers of a city the obligation of vigilance and 
reasonable diligence to keep its streets in a reasonably 
safe condition, and this obligation is not discharged nor 
condoned by waiting until the “defect had become noto- 
rious.” In other words, the law makes it the duty of the 
officers of the city to exercise reasonable diligence for the 
purpose of knowing whether or not its avenues of public 
travel are reasonably safe, and they are not to wait for 
knowledge of defects therein until they attain notoriety in 
the city. 

We therefore recommend that thé judgment of the lower 
court be reversed and this cause remanded for further pro- 
ceedings according to law. 


BaRnes and Pounp, CC., concur. 


By the Court: For the reasons stated in the eae 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 
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CITIZENS’ BANK OF HUMPHREY Vv. FREDERICK FROMHOLZ. 
FILED Marc# 19, 1902. No. 11,358. 
Commissioner’s opinion, Department No. 2. 


1. Bank: PRESIDENT AND CASHIER: DpposiT: COLLECTION FOR Cus- 
TOMER: JJENIAL OF AUTHORITY: Liasitity. When the president 
and cashier of a bank, acting in his official capacity for such 
bank, collects money for and places it on deposit in such bank 
to the credit of one of its customers and pays out of such 
deposit notes due to the bank from the customer and checks 
drawn by him against such deposit, the bank can not, for the 
purpose of escaping liability to its customer for the mistakes 
or malfeasance of its president and cashier, deny his authority 
to represent it in this kind of a transaction. 


Derosirorn: STATUTE oF Limitations: DEMAND. As be- 
tween a bank and one of its depositors, the statute of limita- 
tions does not begin to run in favor of the bank, until a demand 
has been made for the money on deposit. 


2, 


3. Cross-Examination: Pracrick: DIscRETION oF Court. The prac- 
tice of permitting two counsel on the same side to examine a 
witness is not commended as a rule, but the privilege never- 
theless rests solely within the discretion of the trial court. 


Erroe from the district court for Platte county. Tried 
below before HOLLENBECK, J. Affirmed. 


McAllister & Cornelius, for plaintiff in error. 
Talbot & Allen and Julius 8. Dittmar, contra. 


OLDHAM, GC 


This was an action by a depositor against the Citizens’ 
Bank of Humphrey, Nebraska, to recover back the sum 
of $578.20 alleged to have been erroneously charged to 
plaintiff’s account by the defendant bank on the 30th day 
of May, 1893. The suit was not filed until the 24th day of 
September, 1898. Plaintiff, however, alleged in his peti- 
tion that he did not discover the mistake in the overcharge 
of his account until September, 1898. The defendant bank 
answered plaintiff’s petition with a general denial and a 
plea of the statute of limitations. Plaintiff replied to this 
unswer with a general denial. There was a trial of the 
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issues thus joined to a jury and a verdict for plaintiff. 
Judgment was entered on the verdict, and defendant brings 
error to this court. 

The facts in this case, as shown by the bill of 
exceptions, are that the plaintiff in this cause of ac- 
tion was a farmer living near Humplirey, and was a 
customer of the defendant bank for about four years. It 
appears that in January, 1893, he was considerably in- 
debted to the bank on notes which the bank held against 
him, and also on some overdrafts; that at the time he was 
preparing to remove to the territory of Oklahoma; and 
that he came into the bank and had a settlement for his 
notes and overdraft, and paid them by secured notes which 
he executed for that purpose. It also appears that plain- 
tiff removed to Oklahoma, and that he left some notes for 
collection with the defendant bank, and that he also au- 
thorized the president and cashier of the defendant bank 
to negotiate a sale of his lands in Platte county, Nebraska. 
It appears that this sale was negotiated, and the proceeds 
of the sale were placed to his credit in the defendant bank 
by the cashier, and that the notes that he owed to the bank 
were taken out of the proceeds of this sale. It also clearly 
appears that the bank charged his account with a note of 
$500, and interest thereon, which all amounted to $578.20, 
and that this charge was made on the 30th day of May, 
1893, and that this was one of the notes that had been set- 
tled for by plaintiff in January, 1893,—so that the ques- 
tion of the mistake in the account was clearly and unmis- 
takably proved. The bank did not introduce its books in 
evidence and appeared to rely solely on the statute of limi- 
tations as a defense. It seemed, by inference, to have con- 
tended that plaintiff’s account at the bank was kept by the 
president and cashier, E. A. Stockslager, as agent for 
plaintiff, and that the bank, as such, had no interest in 
this matter. To sustain this theory, it contends that 
Stockslager collected plaintiff’s money and sold his farm 
and made the deposit for plaintiff. and that the checks 
which plaintiff drew against his account were mailed from 
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Oklahoma to Stockslager. This may be, and was, true; 
but Stockslager was the president and managing officer of 
the defendant bank and when he collected notes for plain- 
tiff he credited plaintiff with the collection on the books 
of the bank. When he received a check from plaintiff, it 
was paid out of the money plaintiff had on deposit in the 
bank and charged to him on the books of the bank. In all 
these transactions Stockslager was acting strictly within 
the line of the duties devolving upon him as president and 
cashier of the defendant bank, and hence the bank can 
not now, for the purpose of avoiding the legal consequences 
of his malfeasance or mistake, be heard to repudiate his 
authority. It appears from the evidence that Stockslager 
left the employ of the defendant bank on the ist of July, 
1894, and that the plaintiff had no further dealings with 
the bank after that time until this controversy arose. 
Plaintiff testified that he failed to get a full statement of 
his account from the defendant bank until he came back 
to Humphrey in September, 1898, and that he then pro- 
cured a statement of his account from the new cashier of 
the bank, and that as soon as he got this statement he dis- 
covered the mistake, and demanded payment of the balance 
due him, and on this demand being refused he at once 
instituted this suit. The question then arises as to when 
the statute of limitations began to run in this case. The 
rule seems to be that, as between a depositor and a bank, 
the statute of limitation does not begin to run until a de- 
mand is made for the money on deposit. This rule seems 
to be grounded on a sound principle, because the contract. 
between a bank and a customer who opens a check and de- 
pesit account with it is not that the bank will pay the 
whole amount of the deposit at any particular day, for 
this would constitute a time deposit, rather than a check 
and deposit account, but the contract is that it will pay 
the amount of the deposit whenever it is demanded. Con- 
sequently in the case at bar the defendant bank was not in 
default for non-payment of the amount due plaintiff until 
such amount was demanded, and this demand was not 
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made until-a few days before this suit was commenced. 
and if the testimony of plaintiff at the trial below is to be 
believed, he was not negligent in making this demand, be- 
cause he had no means of knowing how much, if anything, 
was owing to him from the bank until he procured a full 
statement of his account from its managing officers in 
September, 1898. Goodell v. Brandon Nat. Bank, 63 Vt., 
303, 21 Atl. Rep., 956; Wool, Limitation [3d ed.], sec. 17; 
Thomson v. Bank of British North America, 82 N. Y., 1; 
Brahm v. Adkins, 77 LL, 268, 265. 

Some objection is made in the brief of defendant bank 
to the action of the trial court in excluding some corre- 
spondence offered by defendant between the plaintiff and 
Stockslager, but all the correspondence excluded was 
about matters which threw no light on the question in con- 
troversy, and hence the action of the trial court was fully 
justified. Only one of the instructions given by the learned 
trial court is assailed in the brief of defendant bank. This 
was the fifteenth instruction given by the court, which told 
the jury, in substance, that if they found for plaintiff they 
should fix the amount of his recovery at $578.20, and in- 
terest at seven per cent. from the time of demand. As the 
evidence clearly showed that plaintiff was either entitled 
to that amount or nothing, we can not imagine what error 
is concealed in the instruction. 

Tt is also urged that the court erred in permitting two 
of plaintifi’s counsel to question the same witness, over the 
objection of defendant. While we do not commend this 
practice, as a rule, yet it is a matter that is purely within 
the discretion of the trial court. 

Finding no error in the record, ,we recommend that the 
judgment of the lower court be affirmed. 


BARNES and Powunp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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JONATHAN LYDICK, APPELLANT, V. MARY E. CHANEY BT AT., 
APPELLEES. 


FILED MaRcH 19, 1902. No. 11,127. 
Commissioner’s opinion, Department No. 2. 


1. Executor: FINAL REPORT: PERSONAL LianiLiry. The decree of a 
county court, after examination of the final report and accounts 
of an executor, finding that he has assets in his hands and order- 
ing them distributed among creditors and legatees, creates a 
personal liability in the executor, and has the same force as 
any other judgment. 


2. ————: REMEDY on BonpD Not Excrustve. Such liability may be en- 
. forced either directly against the executor, or by suit upon his 
bond, as circumstances may require. 


3. Fin... ~ecree: Exzcurion. Execution may issue to enforce such a 
decree; and where it is rendered in the district court on appeal 
from a similar decree in the county court, or where a transcript 
has been duly filed in the district court, such execution may be 
levied upon the lands of the executor. 


AppbAL from the district court for Burt county. Heard 
below before Krysor, J. Affirmed. 


H. E. Carter, for appellant. 
Willis G. Sears and George R. Chaney, contra. 


Pounp, C. 


Upon examination of the final report and accounts of 
Jonathan Lydick, as executor of Archibald Matthews, the 
county court for Burt county approved them and found 
them correct, except as to two certain legacies for which 
credit was claimed, which were found to remain unpaid. 
Accordingly a decree was entered approving and confirm- 
ing the report, with the exception of these two items, and 
directing the executor to pay them and to pay the costs of 
administration. An appeal was taken to the district court, 
where, upon hearing, the same conclusion was arrived at, 
the executor was ordered to pay the legacies and it was 
provided that the legatees recover the amount thereof. 


VoL. 64] JANUARY TERM, 1902. 289 


Lydick v. Chaney. 


The executor having failed to comply with this order, an 
execution issued, which was levied upon his lands. This 
suit is brought to enjoin such levy and to enjoin enforce- 
ment of the judgment for want of jurisdiction in the dis- 
trict court to render it. A decree was rendered dismissing 
the suit, and is now appealed from. 

Two claims are made by counsel for appellant: (1.) That 
a decree of distribution rendered by a county court after 
examination of the final report and accounts of an ex- 
ecutor, finding that he has assets in his hands and ordering 
them distributed among creditors and legatees, does not 
create any personal liability in the executor. (2.) That 
even if it did create such liability, the only method of en- 
forcing it would be by suit upon the executor’s bond; that 
the county court could not enforce its judgment or decree 
of distribution by execution, and in consequence the dis- 
trict court, upon appeal, would be equally without such 
power. ; 

The first contention is disposed of by section 255, chapter 
23, Compiled Statutes, which provides: “Whenever a de- 
cree shall have been made by the probate court for the dis- 
. tribution of the assets among the creditors, ‘the executor or 
administrator of the estite, after the time of payment shall 
arrive, shall be personally liable to the creditors for their 
‘debts, or the dividend thereon, as for his own debts, or he 
shall be liable on his bond.” It has been said that the de 
cree of distribution and order to pay debts and legacies 
“corresponds, in sume measure, to the Judgment de bonis 
propriis at common law.” 2 Woerner, Law of Administra- 
tion, sec. 411. And this view has been taken under statutes 
substantially the same as our own. Bank of Orange v. 
Kidder, 20 Vt., 519, 523; Allen v. Smith, T2 Miss., 689. It 
is true there are rulings to the effect that the decree of 
distribution is a mere finding of amounts due, and has not 
the full force of a judgment. Piggott v. Ramey, 1 Scan. 
[Ill.], 145; Green v. Fagan, 15 Ala., 335. But in such 
cases it will be found that the courts of probate were of 
limited jurisdiction. Matthews v. Hoff, 113 Ul., 90.( With 

23 


or 


} 
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us the county court has full and exclusive original jurisdic- 
tion over the settlement of estates. Getting its powers 
from the constitution, as to probate matters, it is a court 
of general jurisdiction.) Johnson v. Beazley, 65 Mo., 250; 
Russell v. Lewis, 3 Ore., 380; Monastes v. Catlin, 6 Ore., 
119; Tucker v. Harris, 13 Ga.,1. It has equity powers in so 
far as necessary to give effect to its jurisdiction. Wilson v. 
Coburn, 35 Nebr., 530; Glade v. White, 42 Neb., 336. Its 
powers in probate matters are coextensive with the former 
powers of courts of chancery in administration suits. 
Blanton v. King, 2 How. [Miss.], 856. All questions re- 
lating to the settlement of estates must be adjudicated by 
it, in the first instance. Boales v. Ferguson, 55 Nebr., 565. 


g it would seem clear, therefore, that the executor or admin- 


istrator, having assets in his hands, may be made person- 
ally liable by the final decree of distribution in the county 
court, just as he might have been formerly by decree in 
an administration suit. / Moreover, the statute indicates 
as much. Section 289, chapter 23, Compiled Statutes, 
provides that after payment of debts and expenses of ad- 
ministration, the court “shall, by a decree for that pur- 
pose, assign the residue of the estate, if any, to such other 
persons as are by law entitled to the same.” Section 290 
reads: “In such decree the court shall name the persons, 
and the proportions or parts ,to which each shall be en- 
titled, and such persons shall have the right to demand 
and recover their respective shares from the executor or 
adininistrator, or any person having the same.” In section 
291 it is provided: “Such decree may be made on the ap- 
plication of the executor or administrator or of any person 
interested ; but no heir, devisee, or legatee shall be entitled 
to a decree for his share until payment of the debts and 
allowances and expense mentioned in the preceding sec- 
tion shall have been provided for.” Similar statutory 
provisions elsewhere have been held to authorize judgments 
such as the one herein question. McLaughlin v. McLaugh- 
lin, 4 Ohio St., 508; Isom v. McGehee’s Heirs, 45 Miss., 712. 

We do not think the remedy by suit on the executor’s 
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bond, as given by section 312 and following of chapter 23, 
Compiled Statutes, is exclusive. The very language of 
section 312 indicates that this is an additional protection 
to distributees, legatees and creditors and an additional 
remedy, to be resorted to by them if the circumstances so 
require. But if the liability of the executor may be en- 
forced directly, the parties ought not to be relegated to a 
separate action unless the statute so requires. f We think 
the decree of distribution is enforceable by a simpler 
method wherever the executor is able to respond.) In 
Bank of Orange v. Kidder, 20 Vt., 519, 528, under a statute 
of the same sort, the court observed that there was no rea- 
son why the probate court should not enforce its decrees 
by execution, if it were given power to issue such a writ.’ 
That power exists in this state, by virtue of section 19, 
chapter 20, Compiled Statutes, and section 18 authorizes 
transcripts to be filed in the district court, upon which 
executions may issue as upon judgments of the latter court.. 
Under such circumstances, there is ample authority to the 
effect that execution may issue as in other cases. McLaugh-- 
lin v. McLaughlin, 4 Ohio St. 508; Isom v. McGehee’s: 
Heirs, 45 Miss., 712; Sherwood v. Judd, 3 Bradf. [N. Y.], 
419, 422; Wachter’s Cuse,1 Walk. [Pa.], 267. As the dis- 
trict court rendered tl.e judgment here in question, the 
execution issued pursuant thereto was leviable upon the 
lands of appellant, and we are satisfied that the judgment 
was within the jurisdiction and powers of the court. That 
is all that is before us. If there were errors in the form 
of the judgment, the proceedings leading to it, or the find- 
ings on which it is based, they should have been raised by 
petition in error. They are not to be reviewed in this suit. 
We recommend that the decree be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is . 
AFFIRMED. 
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First NavtioNaAL BANK OF GREENWOOD, APPELLEE, V. 
THOMAS REECE ET AL., APPELLANTS. 


FILED MARCH 19, 1902. No. 10,420. 
Commissioner’s opinion, Department No. 3. 
1. Evidence. Evidence examined, and held sufficient to support a find- 
ing that a conveyance from a father to a son was fraudulent. 


2. Fraudulent Conveyance: HoMESTEAD. Where a conveyanie of 
premises occupied as a homestead is set aside as fraudulent us - 
to creditors, the homestead interest of the grantor will be pro- 
tected as if such conveyance had not been made. Stubendorf v. 
Hoffman, 23 Nebr., 360, 


3. Homestead: EXEMPTION: DEBTS CREATED BEFORE DEATH OF WIFE. 
Section 17 of the homestead act exempts to the owner of the 
fee the homestead premises against all debts existing or created 
previous to or at the time.of the death of his wife, even though 
he may no longer be the head of a family. 


APPEAL from the district court for Cass county. Heard 
below before Ramszry, J. Reversed. 


Allen Beeson, Jesse L. Root and Samuel M. Chapman, 
for appellants. 


C. 8S. Polk and Stephen B. Pound, contra. 


DuFrFin, C. 


This is a creditors’ bill to subject to the payment of cer- 
‘tain judgments held by the plaintiff the west half of 
the northwest quarter of section 2, and the east half 
of the northeast quarter of section 27, township 12, range 
9 east of the 6th P. M. as the property of the defendant, 
Thomas Reece. Thomas Reece and his wife moved onto 
the land in 1884, the wife holding title. In the year 1890 
she conveyed the land to one of her sons, and he, in turn, 
conveyed it to his father, Thomas Reece. While the record 
is not clear that this conveyance to the son was for the pur- 
pose of placing the title in the name of his father, we infer 
that such was the case, and that the son never had any 
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real interest in the property. Reece and his wife continued 
to occupy the property until the summer of 1890, when 
they removed to an adjoining farm owned by another son, 
and rented the home farm to this son. The purpose of such 
removal, as shown by’ the evidence, was to better provide 
for Mrs. Reece, who was sick and not expected to recover, 
and the son’s house was better and more comfortable than 
the house on the home farm. Mrs. Reece died in the spring 
of 1891, and Thomas Reece then returned to the farm and 
boarded with his son. The value of the farm, as shown by 
the evidence, was from $6,400 to $8,000, and it was incum- 
bered by mortgages to the amount of $3,500. Reece was 
also indebted to the appellant on unsecured claims to’ the 
amount of about $2,350. About August 15, 1896, Thomas 
Reece executed a warranty deed conveying the farm to 
his son Philip for the expressed consideration of $6,400. 
In the deed, Philip agreed to assume and pay the mort- 
gages upon the place, and executed to his father five 
promissory notes, amounting in the aggregate to $2,900, 
payable in one, two, three, four and five years, for the bal- 
ance of the consideration. At the time of this conveyance, 
Philip Reece, the son, was residing in Montana, and the ne- 
gotiations for the sale of the farm, if any really took place, 
were by letters passing between them, none of which ap- 
pear in the record before us. The plaintiff, the First Na- 
tional Bank of Greenwood, shortly after the conveyance to 
Philip Reece, reduced its claims to judgment, and had exe 
cution issue thereon; and the sheriff’s return thereon re- 
cites that “after diligent search,I find no goods and chattels 
whereon to levy belonging to either of the within named de- 
fendants; I therefore levied the same on the 24th day of 
May, 1897, at 11:30 A. M. on the west one-half (4) of the 
northwest quarter (4) of section twenty-six (26), and the 
east one-half (4) of the northeast quarter (4) of section 
twenty-seven (27), township twelve (12), range nine (9), 
east of the 6th P. M. in Cass county, Nebraska.” The peti- 
tion alleges that the conveyance made to Philip Reece by 
his father was without consideration, and for the purpose 
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of hindering, delaying and defrauding the creditors; that 
by reason of said conveyance the land can not be sold on 
execution, or if sold would not bring a sufficient sum to 
satisfy the claim,—and asks that said conveyance may be 
set aside and made subject to the payment of the plaintiff’s 
judgments. The answer of the defendants, while denying 
any fraud in the conveyance of the property, also alleges 
that, at the time of the conveyance, Thomas Reece had a 
homestead interest in the farm; and they ask that the 
plaintiff’s petition may be dismissed, or that, in case the 
court should find for the plaintiff upon the question of the 
bona fides of the conveyance, that $2,000 in value of said 
premises, free and clear from all liens, and exclusive and in 
addition to the two mortgages thereon, be decreed to be the 
property of the defendants. A decree was entered as 
prayed in the petition and from this decree the defendants 
have appealed to this court. 

We think the evidence was amply sufficient to uphold 
the finding of the district court that the defendant, Thomas 
Reece, was insolvent, and that the conveyance made to his 
son Philip was fraudulent as to creditors. It would serve 
no useful purpose to review at length the evidence on these 
questions. Suffice to say that the debts dne the plaintiff 
were long past due, and the defendant could not pay them 
in the usual course of business, as they matured. Judg- 
ments were entered thereon and the sheriff’s return made 
on the executions issued show that he could find no prop- 
erty of Thomas Reece out of which to satisfy the judg- 
ments, save this farm, the legal title to which stood in the 
name of Philip Reece. No further or greater proof of in- 
solvency was required. The bona fides of the conveyance 
to Philip, if submitted as an original proposition to this 
court, would, we think, have to be determined against the 
defendants. The deed was made to Philip while he was 
in Montana and the evidence that any negotiations took 
place between the parties by correspondence is not of a- 
satisfactory character. No money was paid on the con- 
sideration going to the father. Two hundred and eight 


ctu 
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dollars was sent by Philip to pay interest due on the mort- 
gages on the farm, but nothing has ever been paid on the 
notes given to his father. Negotiations were had be- 
tween the officers of the bank and Thomas Reece and an- 
other son, who held a power of attorney from Philip, look- 
ing to a sale of the farm, and securing payment to the 
bank from the proceeds. While Philip testified that he 
bought the place for a home, we can imagine no good rea- 
son for his giving a power of attorney to his brother, unless 
it was to make a sale. There are other circumstances, 
which we will not take the time to note, all tending to 
impeach the bona fides of the conveyance to Philip, and 
which fully sustain the finding of the district court. 
Relating to the homestead claim of the defendants, it is 
the settled law of this state that creditors can not complain 
of the transfer of exempt property by their debtor; and in 
Stubendorf & Co. v. Hoffman, 23 Nebr., 360, it was held 
that a fraudulent grantor of premises occupied as a home- 
stead might assert his homestead exemption, if the court: 
should find against the bona fides of the conveyance; and 
in Horton v. Kelly, 40 Minn., 193, it was held that “where 
a conveyance is set aside as fraudulent as to the creditors, 
the homestead interest of the grantor will be protected as 
if it had not been made.” This requires us to consider 
whether Thomas Reece had a homestead right in the prem- 
ises at the time of the conveyance to his son. Up to the 
date of the death of his wife, there can be no doubt that 
the farm was his homestead. He had occupied it as such 
from 1884. The removal to the farm of his son in 1890 to 
give his sick wife the benefit of a better house can not in 
any sense be considered an abandonment of the homestead. 
The cases in this state establish the rule that, once a home- 
stead, that character continues to attach to the property 
until the contrary is shown, and the burden is on those 
who seek to show an abandonment. Union Stock Yards 
Nat. Bank v. Smout, 62 Nebr., 227. No act of the defend- 
ant himself, so far as the record discloses, can be pointed 
out that goes to impeach his right of homestead in the 
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premises if his personal status is such as to give him that 
right. It is insisted that after the death of his wife, there 
being none of his children residing at home and dependent 
on him for support, he does not come within the provisions 
of section 15 of our homestead law. To acquire a home- 
stead in the first instance, there can be no doubt that the 
party asserting such right must be the head of a family, as 
defined in section 15 of the homestead act (Compiled Stat- 
utes, ch. 36) ; but, the homestead once acquired, its continu- 
ance after the loss of his wife, in the absence of children, 
or when children, if born to him, have attained their ma- 
jority, and are maintaining themselves, depends, we think, 
on the consideration to be given section 17 of the act. Sec- 
tion 17 is as follows: “If the homestead was selected from 
‘the separate property of either husband or wife it vests, on 
the death of the person from whose property it was 
selected, in the survivor for life and afterwards in 
his or her heirs forever, subject to the power of the dece- 
dent to dispose of the same except the life estate of the sur- 
vivor by will. In either case it is not subject to the pay- 
ment of any debt or liability contracted by or existing 
against the husband and wife or either of them previous to 
or at the time of the death of such husband or wife, except 
such as exists or has been created under the provisions of 
this chapter.” The exceptions mentioned in the latter part 
of the section, and for which the homestead mav be sold, 
are debts secured by mechanics’, laborers’ or vendors’ liens, 
or debts secured by mortgage executed and acknowledged 
by both husband and wife. The statute, in clear and ex- 
press terms, provides that the surviving husband or wife 
shall continue to enjoy the benefit of the homestead exemp- 
tion in cases where the title to the property stands in the 
name of the deceased spouse. Where the husband, being 
the owner of the fee of the homestead, dies, the statute is 
plain that the surviving wife is vested with a life estate 
therein, free and clear of all debts contracted by herself or 
her deceased husband prior to or at the time of his death, 
and it is equally plain that if the fee of the homestead is in 
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the wife, and the husband survive her, he is vested with a 
life estate, divested of all debts of either contracted prior 
to her decease. This is the plain reading of the statute,. 
and the right thus vested in the survivor is not made to de- 
pend upon whether any issue resulted from the marriage, 
but is given regardless of whether there are children to be 
provided for by the survivor. In such cases it is clear that 
the survivor may claim the homestead as exempt from 
prior debts during his or her life, whether the head of a 
family, as described in section 15 of the act, or not. 

It is argued with great earnestness that no provision is 
made for the continuance of the homestead right in the 
survivor where he is the owner of the fee, and ceases to be 
the head of a family, and that in such cases the homestead 
is Hable for debts contracted prior to the decease of his 
wife. We can not agree with this contention. If we strike 
from section 17 so much as relates to the right of the owner 
of the fee to dispose of it by will, subject to the life estate 
created. for the survivor, and providing for the succession 
of the remainder in the absence of a will, it reads as fol- 
lows: “If the homestead was selected from the separate 
property of either husband or wife, it vests on the death 
of the person from whose property it was selected in the 
survivor for life. * * * In either case it is not subject to 
the payment of any debt or liability contracted by or ex- 
isting against the husband and wife or either of them 
previous to or at the time of the death of such husband or 
wife, except such as exists or has been created under the 
provisions of this chapter.” -The words “in either case” 
plainly refer to the selection of the homestead. The selec- 
tion may be made from the property of either the husband 
or the wife, but in either selection it shall not be liable for 
@ebis contracted or existing against both or either previous 
to or at the time of the death of one of them. The un- 
donbted meaning and intent of the legislature was to vest 
in the survivor a home which could not be reached for debts 
contracted prior to the death of his or her spouse, regard- 
less of whether such survivor was the head of a family or 
. not. 
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We therefore recommend that the decree of the district 
court be reversed, and the case remanded, with instructions 
to enter a decree preserving to the defendant Thomas 

teece, his homestead interest in the property. 


AMeES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed, and the 
case remanded with instructions to enter a decree preserv- 
ing to the defendant Thomas Reece, his homestead interest 
in the property. ; 

REVERSED AND REMANDED. 


Davip Stewart Er AL. V. CATHERINE DOERING, 
FILED Marce 19, 1902. No. 11,176. 
Commissioner’s opinion, Department No. 3. 


Continuance: Trrat. The continuance of a cause by a justice of the 
peace is no part of the trial of the cause, within the meaning 
of section 11, chapter 28, Compiled Statutes. 


Error from the district court for Saline county. Heard 
below before Hastings, J. Affirmed. 


A. 8. Sands, for plaintiffs in error, cited Gibson v. Sid- 
ney, 50 Nebr., 12. 


J. N. Rickards, contra. 


Durrin, C. 


Stewart, the plaintiff in error, is a justice of the peace in 
and for Saline county, and this action was brought upon 
his official bond, the breach charged being that he had ex- 
acted and collected excessive fees. Judgment went against 
him, from which he has taken error. The facts are not in 
dispute, both parties agreeing that the case in which the fee 
in dispute was taxed came to the plaintiff in error on 


° 
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change of venue from another justice. On receipt of the 
transcript, the plaintiff in error docketed the case, and, 
upon calling the same for trial, it was continued until the 
30th of December, 1897. On that date the case was again 
continued until December 31, 1897, on which day a trial 
upon the merits was commenced and concluded. Plaintiif 
in error charged and collected one dollar for “one day’s 
attendance upon the trial after the first day,” and the 
question presented is, was this fee illegally exacted? Sec- 
tion 11, chapter 28, Compiled Statutes of 1901, relating to 
the fees which may be charged by a justice of the peace, 
contains the following relating to the fee which may be 
charged for the trial of a case: “Hach day’s attendance 
upon trial of a cause, after the first day, one dollar.” The 
record does not disclose that the case was continued at the 
instance of either of the parties to the action, and we might 
well presume that the justice himself continued the case on 
account of being engaged in other official business, as pro- 
vided by section 959, Code of Civil Procedure. In such 
case, it would hardly be contended that’entering an order 
for such continuance was any part of the trial of the cause, 
such as to entitle the justice to charge a fee of one dollar 
for attendance upon the trial at a subsequent day when the 
case was heard and determined. We do not care, however, 
to dispose of the case on a technicality, as the parties evi- 
dently desire the opinion of this court as to the meaning 
of the statute, and what steps in the progress of a case con- 
stitute any part of the trial. 

The plaintiff in errer, in a vigorous brief, contends that 
the justice is entitled to charge a fee of one dollar for 
every day after the return day of the summons that the 
proceedings in the case require his presence. His argu- _ 
ment, if we understand it, is that all the taxable costs in 
the case previous to a trial on the merits, have been earned 
on the return day of the summons; that, if the case is tried 


_ and disposed of on the return day, no fee can be charged 


for attendance on the trial; but that if other proceedings 
in the case are taken by the parties, so that a trial on the 
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merits can not be had on the return day, such proceedings, 
including a continuance of the case, are a part of the trial 
of the cause and constitute the first day of the trial, en- 
titling the justice to a trial fee of one dollar for his subse- 
quent attendance. This argument, it seems to us, not only 
refutes itself, but is contrary to the practice followed for 
the many years that the statute has been in force. So far 
as our knowledge extends, the uniform practice in justice 
courts has been to tax the fee of fifty cents allowed by 
statute for each continuance of a case, and this continu- 
ance has never been regarded as any part of the trial. If 
it were, then each continuance, after the first, would en- 
title the justice to tax as fees, not only the fifty cents 
specially provided by statute for each continuance, but one 
dollar in addition for a ‘day’s attendance on the trial. In 
the case at bar the justice would be entitled to charge two 
dollars for two days on trial of the cause, as the case was 
continued twice before the day on which it was finally tried 
on its merits. But on principle, and from the clear read- 
ing of the statuté, we hold that the postponement of a 
trial to some future day does not constitute any part of the 
trial which is so adjourned. : 
We recommend the affirmance of the judgment. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


UNIVERSITY OF MICHIGAN, APPELLANT, Vv. DANIEL L. Mc- 
‘GUCKIN ET AL., APPELLEES. 
FILED MarcH 19, 1902. No. 10,080. 
Commissioner’s opinion, Department No. 3. 


1, Marriage: Conrract: Sratus. The marriage relation is, in only 
a limited, qualified sense, contractual. It is a socia) status, for — 
the assumption of which by persons of the requisite legal 
capacity, all that is essentia] is their free consent, 
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2. 


: LancuaGE: Conpuct. The consent requisite to the 
creation of the marriage relation need not be expressed in any 
especia] manner or by any prescribed form of words, but may 
be sufficiently evidenced by any clear and unambiguous language 
or conduct. 


ApprEAL from the district court for Douglas county. 
Heard below before Kerysor, J. Rehearing of case re- 
ported in 62 Nebr., 489. Reaffirmed. Hotcoms, J., dis- 
senting. 


Wright & Stout, for appellant. 


The fact of copulation after a promise per verba de 
futuro is simply evidence from which the court may pre- 
sume a new promise or a promise de presenti; and the fact 
of living together is not itself marriage, but is simply evi- 
dence from which the court may presume that a promise 
was made. This presumption, which ordinarily would 
arise from continued copulation, in the case at bar, is 
overcome by the positive finding that no new proiise was 
made and the relation was meretricious at its inception. 
Having been meretricious at its inception, it is presumed 
to continue meretricious until there is positive evidence of 
a change or a new promise. So that in this case, even if 
the court had not specifically found that there was no 
change and no promise de pr@senti and no promise at 
any time when the parties were capable of entering into 
the relation, the court could not find from the findings of 
fact that any new promise existed. As to what constitutes 
a common-law marriage: Schuchart v. Schuchart, 61 Kan., 
597 ; United States Trust Co. v. Maxwell, 26 Misc. Rep. [N. 

Y.), 276; Williams v. Herrick, 43 Atl. Rep. [R. I.], 1036, 
and authorities cited on former argument, 62 Nebr., 489. 


I. R. Andrews and J. J. Breen, contra. 


AMES, C. 


This cause is resubmitted upon arguments and briefs 
upon a rehearing granted from a former decision in the 
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same cause, the opinion in which was filed on the 10th 
day of July, 1901. The case was submitted upon a record 
containing the pleadings and findings of fact of the trial 
court, only. 

The principal question discussed upon the reargument, 
and the only one with which we think it requisite to deal 
in this opinion, is that of the validity of the alleged mar- 
riage between the appellees Anna McGuckin and Daniel 
L. McGuckin. The findings of fact relative to this inquiry 
are copied in the former opinion and need not be repeated 
here. -The district court found, as a conclusion of law, 
that they were sufficient to establish the validity of the 
marriage. In this conclusion-this court in its former 
opinion concurred. The facts found are many of them 
evidential, rather than ultimate, in character. The begin- 
ning of the cohabitation was meretricious, each of the 
parties having a lawful spouse then living; but both these 
obstacles were soon afterwards removed by decrees of 
divorce, and thereafter the parties not only continued for 
a long term of years to live together as husband and wife, 
and to enjoy the repute of that relation, but continuously 
represented themselves to the public and individuals as 
being such. During the time, and before the making of the 
mortgage in question, five children were born of the union, 
whom their parents unitedly represented to the public, and 
caused to be baptized into church, as the children of lawful 
wedlock. That these facts and certain others, recited in 
the finding, would, if standing alone, be sufficient evidence 
of marriage, can not be doubted, and is explicitly admitted 
by counsel forthe appellant in both brief and argument. 
But in connection with them, and as a part of the same 
finding in which they are set forth, the court also found 
that, although the parties made promises to marry prior to 
the obtaining of the divorces, yet that such promises “were 
the only promises ever made, and that no new proinise was 
made after the obtaining of the divorce by Daniel L. Mc- 
Guekin, nor was there any apparent change in their man- 
ner of living or holding themselves out as husband and 
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' wife.” Counsel thereupon insists that a lawful marriage 
could have had its inception only in a promise or agree- 
ment of marriage after the removal of the legal obstacles 
thereto; that the evidential facts found are of no signifi- 
cance, except as tending to establish the making of such 4 
promise or agreement, or of raising a presumption that one 
had been made, and that whether one had been made was 
the only ultimate fact in controversy; and that the lan- 
guage quoted above from the finding, being an express nega- 
tion of such promise, is decisive of the case, so that the 
evidential facts found are immaterial. In other words, it 
is contended, as we understand counsel, that a single find- 
ing by the court that there was no promise or agreement 
after obtaining of the divorces would have had the precise 
legal weight of the actual finding, and that it is not a ma- 
terial inquiry whether the court recited all or only part 
of the evidence establishing this ultimate fact, because it 
was not obligatory upon him to recite any of it. We can 
hardly believe that this is the interpretation which the 
trial judge himself put upon his findings, and we are not 
convinced that it is the true one to be given to that docu- 
ment. Ii our opinion, an express verbal promise or agree- 
ment of marriage is not in all cases indispensable under 
our law. The statute enacts (Compiled Statutes, ch. 52, 
sec. 1): “In Jaw, marriage is considered a civil contract, 
to which the consent of the parties capable of contracting 
is essential.” The main purpose of this definition is, we 
think, to negative the idea that marriage is an ecclesiasti- 
cal sacrament, or that in the eye of the law it is controlled 
by the mandates or dogmas, or subject to the observance 
of the rituals or regulations of any particular churches or 
sects. That it is not a contract resembling in any but the 
slightest degree, except as to the element of consent, any 
other contract with which the courts have to deal, is ap- 
parent upon a moment’s reflection. This was pointed out 
by the late Mr. Justice Ficld, with his usual clearness of 
expression and wealth of illustration, in Maynard v. Hill, 
125 U. S., 190. What persons establish by entering into 
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matrimony, is not a contractual relation, but a social 
status; and the only essential features of the transaction 
are that the participants are of legal capacity to assume 
that status, and freely consent so to do. It may be true, as 
counsel for appellant contends, that the indispensable con- 
sent can not be implied, but must in all cases be expressed ; 
but it does not follow that it must be expressed in any 
especial manner, or by any prescribed form of words. 
The statute above cited dispenses with all ceremonials,— 
verbal as well as other. It was probably this idea which 
was in the mind of the trial judge when he penned the 
words quoted above from his finding. In other words, it 
appeared to him, as it appears to us, that there was suffi- 
cient evidence that after the obtaining of the last divorce 
the parties consented to assume the status of husband and 
wife, although they made no explicit verbal contract or 
agreement so to do. Doubtless the very phrase which 
counsel for appellant regards as establishing the ultimate, 
conclusive and solely essential fact, the trial judge looked 
upon as slightly, if at all, material. So construed, his find- 
ing ie inconsistent neither with itself, nor with the con- 
clusion of law and judgment, and that this is its true in- 
terpretation is to our minds perfectly clear. As has al- 
ready been said, it is conceded, and, indeed, it could not 
well be disputed, that there is in the finding, aside from 
this single expression, sufficient evidence of the consent of 
the parties, after the removal of their disabilities, to as- 
sume the marriage relation. That evidence is not rebutted 
by the mere negative fact that they omitted to express that 
consent by formal words. The ultimate fact is not that 
the parties made a formal promise or contract, but that 
they mutually consented to a social relation. This consent 
may be expressed by conduct as effectively as by words, 
and proof of the conduct is proof of the consent. In both 
cases the conclusion drawn by the court is from an implica- 
tion, but in either case all that is required is that the ex- 
pression be clear and unambiguous. In neither case can 
it properly be said that the contract or the consent is im- 
plied. 
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It is recommended that the former decision of this court 
be adhered to, and the judgment of the district court 
affirmed. — 


DuFFIE and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the former decision of this court be 
adhered to, and the judgment of the district court 


AFFIRMED. 
HoLcoms, J., dissents. 


Norre.—Marriage, as distinguished from the agreement to marry 
and from the act of becoming married, is the civil status of one 
man and one woman legally united for life, with the rights and 
duties which, for the establishment of families and the multiplica- 
tion and education of the species, are, or from time to time may 
thereafter be, assigned by the law to matrimony. So in substance 
the present author defined in his earliest and all subsequent writings 
on the subject, and the correctness of the definition has become gen- 
erally acknowledged. And the old formerly standard definitions 
which, taking no note of the diverse meanings of the word “mar- 
riage,” termed it without discrimination a “contract,” have been dis- 
carded. Now, in the law, a definition is legal doctrine epitomized. To 
ascertain, therefore, whether or not a proposed definition is correct, 
we do not compare its terms with those of prior definitions, with 
dicta of the judges, or with words of other learned persons. The test 
is, whether or not it accurately pictures, in miniature, not what 
the courts say, but the sum of what they adjudge. And in the 
barbarous condition of our legal literature, alike in the past and 
in the present, often is one thing uttered from the bench, and writ- 
ten down as law in our text-books, and the directly opposite is 
adjudged. A commentator on the law, therefore, should define legal 
doctrine according to its actual form in practice, notin any erroneous 
words which a judge or predecessor may have employed. Hence, 
we know that the foregoing definition of marriage is correct, because 
it accurately describes what the courts constantly decide. That 
marriage executed is not a contract we know, because the parties 
can not mutually dissolve it, because the act of God incapacitating 
one to discharge its duties will not release it, because there is no 
accepted performance which will end it, because a minor of mar- 
riageable age can no more recede from it than an adult, because it 
is not dissolved by a failure of the original consideration, because 
no suit for damages will lie for the non-fulfillment of its duties, 
because its duties are not derived from its terms but from the law, 
because legislation may annul it at pleasure, and because none of 
its other elements are those of contract, but all are of status. 


24 
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Bishop, Marriage, Divorce and Separation, vol. I., 11, 12 and 13. Camp- 
bell v. Cumpbell (Breadalbane Case), 1 L. R. Scotch & Divorce Appeals, 
182; Collins v. Voorhees, 47 N. J. Eq., 315. A careful examination will 
show a distinction between these cases. The Breadalbane Case after- 
ward came up in the house of lords on the right of a peer to his seat. 
He was given his seat. Breadaibane Peerage Claim, 1 L, R. Scotch & 
Divorce Appeals, 259. See, also, De Thoren v. Attorney General, 1 L. B. 
Appeal Cases, 686. 

A legal Roman merriage was called juste nuptie, justum matri- 
monium, as being conformable to jus (civile) or to law. A legal mar- 
riage was either cum conventione uxoris in manum viri,* or it was 
‘tchout this conrentio. Put both forms of marriage agreed in this: 
ti.ere must be connubium between the parties and consent. Biblical, 
Theological and Neclesiastical Cyclopedia, vol. V., 799. 

A majority of catholic theologians contend that, in marriage, the 
parties themselves are the ministers of the sacrament. Addis & 
Arnold, Catholic Dictionary, p. 546.—REPORTER. 


JouHN H. Wesstrer, TRUSTEE, V. Bares MACHINE COMPANY. 
FILED Marcn 19, 1902. No. 11,318. 
Commissioner’s opinion, Department No. 38. 


1, Lease: Reentry By LANDLORD: DEFAULT IN PAYMENT OF RENT: 
ForFEIT OF MACHINERY: RIGHTS OF LANDLORD. When, pursuant 
to the terms of lease, a landlord reenters because of a default 
in the payment of rent under a lease covenanting that in such 
ease machinery placed upon the premises by the tenant shall 
be forfeited to the lessor, the former will succeed to only such 
title in such personal effects as the latter himself had. 


2. Conversion: TorRTIous oR OTHERWISE: Notice. When in the ab- 
sence. of any relation of trust or confidence, personal property 
is taken possession of, tortiously or otherwise, the act alone 
is notice to the whole world of the nature and extent of the 
right, title or claim made by the party committing it; and if 
a person having an adverse claim thereto, fails to assert it or 
yemains in ignorance until after the lapse of the statutory 
period of limitations, the fault is his own and his right of 
action therefor is barred. There is no distinction in this respect 
between actions for the recovery of chattels and those for the 
recovery Of real property. 


Error from the district court for Buffalo county. Tried 
below before SULLIVAN, J. Reversed. 


*With the coming of the wife into the hand of the man. 
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Dryden & Main and James H. McIntosh, for plaintiff in 
error. 


William Gaslin, contra. 


AMES, C.. 


This is an action in replevin which (a jury being 
waived) was tried upon a stipulation of facts. From this 
stipulation it appears that John H. Webster, the plaintiff 
in error, was the owner of the fee, in trust, of a certain 
manufactaring building and property situate in the city 
of Kearney in this state. In September, 1892, he executed 
a lease of the premises to one Barnheisel for a term of 
years, reserving rent, payable semi-annually. It was 
covenanted in the lease that the tenant should make cer- 
tain repairs and improvements, and that, if he should pay 
his rent promptly when due, he should, at the expiration 
of his term, have the right to remove from the premises 
“the buildings which shall have been erected thereon by 
said second party, during the continuance of this lease, for 
an engine room and boiler house; also any new boilers and 
engines placed therein by second party.” It was further 
covenanted “that the second party will put a new floor in 
the machine room and a new roof on the same; erect new 
line shaft with proper pulleys; make all necessary addi- 
tions, repairs to said mill and machinery, all of which addi- 
tions, repairs and improvements, (except said new boilers 
and engines, with engine and boiler building) shall be and 
remain the property of said first party”; but, if the tenant 
should make default in the payment of rent, the lessor 
should be entitled to reenter, and in such case all improve- 
ments made on said premises should be forfeited to him. 
The tenant made default of the first instalment of rent 
reserved by the lease, and the lessor on or about the 20th 
flay of July, 1893, reentered upon the premises and took 
possession of all the improvements and machinery placed 
thereon by the tenant, including the engine which is the 
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subject of this action, claiming title thereto under the 
above-mentioned covenants of the lease. Before the lease 
was made of record and before forfeiture thereunder had 
been incurred, the defendant in error, the Bates Machine 
Company, without any actual knowledge of the existence 
of the lease, sold and delivered to the tenant the engine 
which is the subject of this controversy, upon a written 
contract that the title to the same should not pass until 
full payment therefor, and caused the contract to be made 
duly of record in the office of the clerk of the county. Pay- 
ment was never made. Upon this state of facts the logical 
conclusion seems to us irresistible that, as between the 
vendor of the engine and the lessor of the factory, the 
former has the better right. The latter is not a purchaser 
or mortgagee for value, nor is he an attachment or execu- 
tion creditor. Under the covenants of his lease he was, 
upon default in payment of rent, to appropriate whatever 
machinery or appliance belonging to his tenant were to be 
found upon the premises, but he was not entitled to seize 
property found thereon, the title to which was in third 
persons,—especially so if such third persons, at the time 
they delivered the property upon the grounds, were igno- 
rant of the covenants of the lease or even of the existence 
of that instrument. The tenant, at the time of the sale 
and delivery of the engine, was in possession of the factory, 
with all the external indicia of ownership. From all that 
appears from the stipulation of facts, the vendors had a 
right to regard him, and did regard him, as the sole owner 
of the premises. As between the parties to this action the 
rights of the lessor, at the time he took possession of the 
buildings and machinery, did not rise higher than those 
of his tenant; and, as between the tenant and the defend- 
ant in error, the title to the machine was unquestionably 
in the latter. 

But the plaintiff in error pleaded the statute of limita- 
tions, and upon this plea we think must prevail. It is 
stipulated that on the 20th day of July, 1893, the lessor 
“took possession of the said premises in which was the 
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property involved in this suit and placed a watchman in 
charge of the same who has been at all times since that 
date, until the commencement of this suit, in possession of 
said premises in which the property in question is now and 
has been situated since said Barnheisel [the tenant] put 
the same therein in 1892, nor did the said Bates Machine 
Compauy demand said property from the defendant herein, 
until shortly before the commencement of this suit.” But 
it is further stipulated “that when defendant’s agent in - 
July, 1893, took possession of said paper mill, in which 
said property in controversy was left by Barnheisel, he - 
claimed to take posession of said property in controversy 
herein, and said McIntosh, agent of said defendant Web- 
ster, instructed the watchman left in charge of said paper 
mill to hold all property therein for said Webster, but of 
. this neither plaintiff nor its attorneys or agent nor any 
one acting therefor had any notice or knowledge what- 
ever.” And again, “No notice of the defendant’s claim to 
the property in question was ever given to said Bates 
Machine Co. or to their attorney, or any of their agents or 
representatives until the latter part of 1897, shortly after 
the termination of the case of Henry E. Lewis, Receiver, v. 
the said Bates Machine Co., hereinbefore referred to.” In 
the interim the suit last mentioned and another action be- 
tween the defendants in error and another person were 
prosecuted to determine the title and right of possession of 
the property. To neither of these actions was the plaintiff 
in error a party, nor is he, or his agent, McIntosh, shown 
to have had any knowledge of them, although in both of 
them attorneys representing him in this suit were counsel 
adverse to the machine company, and in both cases the 
property was, by stipulation between the parties thereto, 
permitted to remain undisturbed in the paper mill during 
the pendency of the litigation, which terminated in both 
instances in favor of the machine company. This action 
was begun on March 16, 1898. From these circumstances 
and others detailed in the stipulation, the trial court found 
that the possession of the plaintiff in error was not adverse 
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to the machine company, until demand and refusal, shortly 
before the beginning of this action. 

The facts being admitted, the question of adverse posses- 
sion is one of law, and the rule that an issue of fact deter- 
mined by a trial court from conflicting evidence will not 
be disturbed is not applicable. When the plaintiff in error 
took possession of the premises his lease was, and for some 
time had been, of record in the county. He took open, no- 
torious and exclusive possession under this instrument, 
which, in terms, entitled him to keep and retain all the 
fixtures put in the mill by his tenant, including the engines 
in controversy; and he put an agent in charge, with in- 
structions to hold them for him, which he continued to do 
for more than four years before this action was begun. 
There could be no stronger evidence of his intent to hold 
them adversely to the whole world and to convert theni to 
his own use under a claim of title. This is an action in 
replevin and there is no allegation or proof of any conceal- 
ment or fraud, but, if there had been both, they would not 
have prevented or delayed the running of the statute. If 
the plaintiff in error was guilty of any wrong it was in the 
conversion of the property, and the rule is that in such 
cases the cause of action arises at the date of the conver- 
sion, even although it be fraudulent or felonious. Thus it 
was held in Howk v. Minnick, 19 Ohio St., 462, that an 
action for the wrongful taking of personal property was 
barred in four years, although the taking was under cir- 
cumstances constituting larceny, and was concealed from 
the owner. In Fec’s Adm’r v. Fee, 10 Ohio, 469, which 
was an action for money had and received, the court say: 
“From the statement of the case it is evident that the cause 
of action accrued on the receipt of the money. In such a 
case it is not sufficient, in order to avoid the effect of the 
statute, to aver that the party was ignorant of the fact 
that he had a cause of action. The plea of the statute goes 
to the existence of the cause of action, and not to the 
knowledge of it. This, although it is a sort of elementary 
principle, and has its foundation in necessity and conven- 
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ience, has been sometimes questioned, but I am not aware 
that it has ever been shaken. The case of Granger v. 
George, 5 B. & C. [Eng.], 149, is one of the last in which 
_ the point has been made. It was an action of trover. The 
conversion had taken place more than six years before 
the commencement of the suit. The plaintiff attempted 
to avoid the bar of the statute by replying that the fact of 
the conversion did not come to his knowledge till within six 
years. But it was held notwithstanding that the statute 
was a bar, and that the circumstances which were set out 
in the plea were entirely foreign to the issue.” To the same 
effect is Campbell v. Roe, 32 Nebr., 345, the syllabus in 
which is: “When an agent is appointed to collect money 
and remit to the principal after deducting his charges, no 
time being stated when the remittance is to be made, the 
statute of limitation commences to run in favor of the 
agent from the time he receives the money.” “Mere silence 
or concealment by the defendant, without affirmative mis- 
representation, will not toll the statute.” 

The underlying reason in this class of cases is that when, 
in the absence of any relation of trust or confidence, per- 
sonal property is taken possession of, tortiously or other- 
wise, that act alone is notice to the whole world of the 
nature and extent of the right, title or claim made by the 
- party committing it; and, if a person having an adverse 
claim fails to assert it or remains in ignorance until after 
the lapse of the statutory period of limitations, the fault 
is his own, and his right of action therefor is barred. To 
this effect are Wood v. Carpenter, 101 U. 8., 185; Parker v. 
Kuhn, 21 Nebr., 413-422; Conner v. Goodman, 104 IIl., 365. 
There is no distinction in this respect between actions for 
the recovery of chattels and those for the recovery. of real 
property. In either case ignorance of the plaintiff’s rights 
or of the nature of the defendant’s claim, does not delay, 
suspend-or prolong the running of the statute. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


Durrisz and ALgert, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED AND REMANDED. 


JAMES L. GANDY ¥. ADDISON L. CUMMINS. 
FIinrp Marci 19, 1902. No. 10,578. 
Commissioner’s opinion, Department No. 3. ° 
1. Petition: Causr oF Action. Petition examined, and held to state 
a cause of action. 


2, Motion for New Trial: Prtirton myError. A judgment will not 
be reversed for errors required to be assigned in a motion for 
a new trial, unless it is alleged in the petition in error, and 
shown by the record, that the court erred in overruling such 
motion, James v. Higyinbutham, 60 Nebr., 203, followed. 


Error from the district court for Pawnee county. Tried 
below before Lerron, J. A/firmed. 


Samuel P. Davidson, for plaintiff in error. 
Story & Story, contra. 


ALBERT, C. 


This is an action at law, brought by Addison L. Gum- 
mins against James L. Gandy to recover for money ob- 
tained of the plaintiff by the defendant by means of false 
and fraudulent representations. A trial to a jury resulted 
in a verdict for the plaintiff, and from a judgment rendered 
thereon the defendant prosecutes error to this court. 

The first question relied on for a reversal is that the 
amended petition, on which the case was tried, does not 
state facts sufficient to constituté a cause of action. The 
allegations of the petition are as follows: 

“1. That heretofore to-wit: during the latter part of the 
year 1890, Ann Fries and John Fries her husband were the 


VoL. 64] JANUARY TERM, 1902. 313 


Gandy v. Cummins. 


owners of the property known as the Fries Mill property 
consisting of something less than a quarter section of land 
together with the mill and other improvements situated 
in township one, north of range twelve, east in said county 
of Pawnee and state of Nebraska, did enter into a contract 
to sell said property for the sum of $6,500 to the plaintiff 
in and about which said transaction the said defendant 
James LL. Gandy represented to this plaintiff that he was 
the agent: of the said Ann Fries and did then and there and 
in that behalf represent and declare to this plaintiff that 
he had full and entire authority from the said Ann [ries 
to negotiate and enter into contracts for the sale of her 
interests in ‘said real estate and to receive the purchase 
money for her in that behalf, and this plaintiff believing 
said statements of the said James L. Gandy and relying 
upon said declarations did negotiate with the said James 
L. Gandy as agent of the said Ann [ries for the purchase 
of the said real estate, and relying upon and believing his 
said representations as to his being such agent of the said 
Ann Fries did pay to the said James L. Gandy certain 
money as part of the purchase money for said premises, 
amounting in all to the sum of $740 which said money the 
said James L. Gandy received as a part of the purchase 
money for said real estate and did promise as such agent 
of said Ann Fries to faithfully apply said money on the 
said purchase money by paying the same to the said Ann_ 
Fries for whoni he pretended to be acting when he received 
said money. . 

“2. The plaintiff further alleges that the said James L. 
Gandy failed, neglected and refused to pay over the said 
money so received to the said Ann Fries, but corruptly and 
fraudulently converted the same to his own use, intending 
and purposing thereby to defraud this plaintiff out of said 
money and the said defendant did thereby defraud this 
plaintiff out of the said sum of $740. 

“The plaintiff further alleges that he relied upon the 
statements of the said James L. Gandy that he was the 
agent of the said Ann Fries and was authorized to receive 
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said money on her behalf and would pay the same to her 
put, each and all of said statements were false, fraudulent 
and untrue. 

“The plaintiff further alleges that he did not discover 
until about the 3rd day of May, 1894, that each and all of 
said statenieuts were untrue, and that the said defendant 
had not paid said money over to the said Ann [ries as 
he had agreed to do, but had converted the same to his own 
use. 

“3. There is due the plaintiff from the said defendant 
for money belonging to the plaintiff and wrongfully and 
fraudulently converted by defendant to his own use as 
aforesaid the said sum of $740 with seven per cent. interest 
thereon from December 26, 1890, no part of which has 
been collected and paid, but payment thereof refused by 
the said defendant.” 

The sufficiency of the amended petition was first chal- 
lenged by an objection to the introduction of any testimony 
in support of its allegations, and again by motion for 
judgment notwithstanding the verdict. Liberally con- 
strued, as we are bound to construe it under the settled 
practice of this state, the petition charges the following 
‘facts: 

1. That the defendant falsely and fraudulently repre- 
sented to the plaintiff that he was the agent of the owner 
of certain property, with full power to negotiate for its 
‘sale, and to receive the purchase price thereof. — 

2. That the plaintiff, relying upon said representations 
and believing them to be true, entered into a contract with 
the defendant, as such agent, for the purchase of said 
property, and paid him $740 as a part of the purchase 
price, to be paid to his alleged principal. 

3. That at the time of making such representations, the 
defendant was not the agent of said owner, and had no 
authority to negotiate said sale nor to receive the said sum 
of money, and that said representations were falsely and 
fraudulently made by him. 

4, That the defendant instead of applying the money, 
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so as aforesaid paid to him, to the purpose for which it 
was so paid, fraudulently converted the same to his own 
use. F 

5. That the plaintiff did not discover the fraud so as 
aforesaid practiced upon him until the 3d day of May, 1894. 

The defendant urges that there is a failure to allege that 
the plaintiff was daniaged by the failure of the defendant 
to apply said payment as agreed, or that the owner of the 
property had failed to ratify said sale, and to convey the 
property to the plaintiff. Those allegations are not 
essential to plaintiff’s theory of the case. From the man.. 
ner in which the pleading is assailed, it stands confessed — 
that the defendant obtained plaintiff’s money by means of 
false and fraudulent representations. There is no pre- 
sumption that the owner of the property ever ratified the 
transaction brought about by defendant’s false and fraud- 
ulent assumption of agency, nor was the plaintiff required 
to negative such fact in his petition. In our opinion, the 
amended petition states a cause of action, and the defend- 
ant’s objections thereto were properly overruled. 

Many other errors are assigned, but they are such as are 
required to be first brought to the attention of the trial 
court by motion for a new trial. They were thus presented, 
and the motion was overruled. That ruling is not com- 
plained of in the petition in error. Such omission amounts - 
to a waiver of all errors required to be assigned in such 
motion. James v. Higginbotham, 60 Nebr., 203. ‘Such be- 
ing the case the record presents nothing further for con- 
sideration. 

It is recommended that the judgment of the district 
court be affirmed. 


DuFFIE and AMES, CC., concur. 


By the Court: For the reason stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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MINNA WIRTH VY. VINCENT B,. CALHOUN ET AL. 
FILED Marc# 19, 1902. No. 10,917. 
Commissioner’s opinion, Department No. 3. 


1, Breach of Contract: MATTER of DEFENSE. In an action by an 
employee against his employer for damages for breach of con- 
tract, arising from the wrongful discharge of the former, that 
the plaintiff obtained, or by the exercise of due diligence, might 
have obtained, other employment, is a matter of defense, which 
the plaintiff is not required to anticipate in his petition. 


: BURDEN oF PROor. The burden of proof is on the 
defendant to establish such defense, and on failure thereof, or 
of showing other facts in mitigation of damages, the measure 
of damages is the contract price. 


3. Sunday: Contract: Sportine. A contract whereby a party is re- 
quired to furnish one performance, consisting of music, dancing 
and feats of contortion, each day of the week, including Sunday, 
is not invalid as in contravention of section 241 of the Criminal 
Code; such performances not falling within the prohibition of 
said section. 


4. 3 5 : Pustic Poticy. The legislature having ex- 
pressed the policy of the state in regard to the observance of 
Sunday by said section, the court will not add to the restric- 
tions thus imposed by declaring such contract contrary to 
public policy. 


Error from the district court for Douglas county. ‘Tried 
below before PoWELL, J. Affirmed. : 


Charles A. Baldwin, for plaintiff in error: 


The contract in this case was in violation of the Criminal 
Code, section 241. In the Code the descriptive term used 
is “common labor.” This term is defined by lexicogra- 
phers: “The act of doing or endeavoring to do that which 
involves hard work, toil or exertion of strength, whether 
physical or mental, any kind of exertion which involves 
or is attended with fatigue—the exertion of the body or of 
the mind in those operations necessary for obtaining the 
means of subsistence, as distinguished from the exercise 
of the body in amusement or recreation. The performance 
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of work or toil.” Encylopedic Dictionary. The courts 
have construed the term “common labor’ to mean the ex- 
ercise of one’s ordinary business calling. Sellers v. Dugan, 
18 Ohio, 489-493 ; Quarles v. State, 55 Ark., 10; Bernard v. 
Lupping, 32 Mo., 341. , 


Richard 8. Horton, contra, argued that the term “com- 
mon labor,” as used in the statute, meant unskilled labor, 
citing Bloom v. Richards, 2 Ohio St., 387. 


ALBERT, C. 


It sufficiently appears from the pleadings and the evi- 
dence in this case, that on the 12th day of March, 1898, 
the plaintiffs and the defendant entered into a contract 
in writing whereby the plaintiffs agreed to give a perform- 
ance each day of the week, including Sunday, for a period 
of five months, commencing June 1, at the defendant’s 
music hall in Omaha. These performances were to consist 
of music, dancing and contortions. In consideration 
whereof, the defendant agreed to pay them the sum of $60 
per week, and to furnish them with board and lodging. 
The plaintiffs, in pursuance of this contract, entered into 
the employ of the defendant, and gave the specified enter- 
tainments, in accordance with the terms of the contract, 
, until the 24th day of July, 1898, when they were discharged 
by the defendant. After the expiration of seven months, 
they brought an action against the defendant for a breach 
: of the contract. A trial to a jury resulted in a verdict for 
the plaintiffs. The defendant brings the case here on error. 

1. It is urged by the defendant that the petition is de- 
fective for the reason that it does not allege that the plain- 
tiffs were wrongfully discharged; that they have sustained 
damages by reason of such discharge; nor that they were 
unable to find employment in their line, after such dis- 
charge, at the same or better wages. The petition alleges 
that the plaintiffs kept and performed their part of the 
contract.. This allegation, taken in connection with other 
parts of the record, amounts to an allegation that they 
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kept and performed their part of the contract so far as 
they were permitted to do so by the defendant. If they 
kept and performed their part of the contract so far as 
they were permitted to do so, their discharge was wrong- 
ful. As to the omission to allege that they have sustained 
damages, a sufficient answer is, the petition states the 
facts, and concludes with the allegation that there is due 
the plaintiffs, by reason of the-matters and things herein- 
before set forth, the sum of $1,125. As to the failure to 
allege that they were unable to find other employment, 
that is a matter of defense, and.they were not required to 
anticipate it. Hamilton v. Love, 54 N. E. Rep, [Ind.], 
437; Barker v. Knickerbocker Co., 24 Wis., 680; Strauss 
v. Meertief, 38 Am. Rep. [Ala.], 8. There is but one case 
that we have been able to find holding a contrary view, and 
that is Fowler v. Waller, 25 Tex., 696. There the question 
is not discussed, nor are any authorities cited. 

The fifth instruction to the jury is as follows: “If you 
find from the evidence that Frederick Wirth had authority 
to make said contract, or that the defendant with full 
knowledge of the terms ratified the same, or that an estop- 
pel exists, then you must find for the plaintiffs.” ‘The de- 
fendant insists that this instruction is in direct violation 
of the rule announced in Nebraska Wesleyan University , 
v. Parker, 52 Nebr., 453. The rule referred to is not new, 
but has no application here. In that case there was not 
evidence of a ratification, nor of facts constituting an es- 
toppel. In this there is evidence tending to show both. 

Complaint is made of the sixth instruction, on the 
ground that it “was based on a state of facts not put in 
issue by the pleadings, and was misleading.” ‘The fore- 
going is the extent of the argument on that point. The in- 
struction is too long to set out in this opinion. We have 
examined it in the light of the record, and do not believe 
it is vulnerable to the objection urged. On the contrary, 
we regard it as a fair statement of the law applicable to the 
pleadings and facts shown in evidence. 

The seventh instruction is as follows: “If you find for 
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the plaintiffs you will assess their damages .at the sum of 
$60 per week from Jnly 24, 1898, to October 31, 1898, to- 
gether with the reasonable value as shown by the evidence 
of their board and lodging for the same period.” The de- 
fendant insists that this instruction is erroneous, in that 


the jury were instructed to allow the full contract price as” 


damages in case they found for the plaintiff. The instruc- 
tion was proper, under the pleadings and evidence in this 
case. It is not claimed that there was any evidence tend- 
ing to show that the plaintiffs had, or, by the exercise of 


“ 


due diligence, might have, secured other engagements, or 


of any other fact in mitigation of damages. Under such 
circumstances, the contract price is the measure of dam- 
ages. See authorities cited supra on the question of the 
sufficiency of the petition. 

The defendant complains of the eighth instruction be- 
cause it directs the jury that, in case they find for the de- 
fendant on*the contract alleged in the petition, still they 
should return a verdict for the plaintiffs for $60; the de- 
fendant having admitted that amount to be due. The de- 
fendant denied the contract alleged in the petition, but 
alleged another and different contract. In this connection 
she pleaded a tender of $60, and renewed that tender by 
her answer. In legal effect, that was an admission that 
she owed the defendants that amount. In view of the rest 
of the instructions and the record, the instruction was 
proper, and there is no reasonable probability that the 
jury were misled by it. 

It is further urged by the defendant that the contract 
is illegal and void for the reason that a part of the per- 
_ formances to be given by the plaintiffs were to be given 
on Sunday. In the determination of the question thus 
raised, it is not necessary to enter upon a discussion of 
the relative merits of the various systems of religion, nor 
of the advantages resulting to the individual or to so- 
ciety from the observance of one day of the week in a par- 
ticular manner, because, under our form of government, 
all so-called Sunday laws, whatever the motives that in- 
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spire them, are purely municipal or police regulations. 
The authority to enact such laws comes from no system 
of religion, but from the fundamental law of the land. In 
the exercise of that authority, the legislature enacted sec- 
tion 241 of the Criminal Code, invoked by the defendant, 
which, so far as is material at present, is as follows: “If 
any person of the age of fourteen years or upward shall be 
found on the first day of the week, commonly called Sun- 
day, sporting, rioting, quarreling, hunting, fishing, or 
shooting, he or she shall be fined in a sum not exceeding 
twenty dollars, or be confined in the county jail for a term 
not exceeding twenty days, or both, at the discretion of the 
court. And if any person of the age of fourteen years or 
upward shall be found on the first day of the week, com- 
monly called Sunday, at common labor (work of neces- 
sity and charity only excepted), he or she shall be fined in 
a sum not exceeding five dollars nor legs than one dollar.” 
If the contract provides for a violation of this section, it 
is because the performances provided for by the contract 
fall within the meaning of “common labor” or “sporting.” 
As to the former. term, it is clear to our minds that it 
does not include entertainments consisting of music and 
feats of a professional contortionist. Section 254 of the 
Criminal Code provides that words are to be taken and con- 
strued in the sense in which they are understood in com- 
mon language, taking into account the context and sub- 
ject matter relative to which they are employed. We are 
confident that in “common language” the term “common 
labor” is never understood to include such performances. 
The fact that, in one part of his argument, counsel urges 
that they are included in that term, and in another as 
strenuously urges they are included within the term “sport- 
ing,” would indicate that such entertainments are not com- 
mon labor. In Henderson v. Nott, 36 Nebr., 154, this court 
says: “The term ‘laborer,’ in the sense of the statute, is 
one who is hired to do manual or menial labor for another, 
but it does not include every person who performs labor 
for compensation.” In Re Ho King, 14 Fed. Rep., 724, a 


a 
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theatrical actor was held not to be a laborer, in the popular 
sense of the term. It remains, then, to determine whether 
such performances fall within the meaning of the term 
“sporting.” “Sport” is defined by Webster as follows: 
“To divert; to make merry; to represent by any kind of 
play; to exhibit or bring out in public, as to sport a new 
equipage; to play; to frolic; to wanton; to practice the di- 
versions of the field; to trifle.’ According to the same lexi- 
cographer, “sporting” means “indulging in sport; practic- 
ing the diversions of the field.” If we use the definition of 
“sport,” instead of the term itself, in defining the term 
“sporting,” the definition would be as follows: (1) To 
indulge in diverting; (2) to indulge in merry-making; 
(3) to indulge in representing by any kind of play; (4) 
to indulge in bringing out in public, as to indulge in 
sporting a new hat or carriage; (5) to indulge in play or 
frolic; (6) to indulge in wantonness; (7) to indulge in 
trifling; (8) practicing the diversions of the field. It is 
obvious, we think, that the legislature did not employ the 
term in the sense of the first, second, fourth, fifth or sixth 
de‘inition above given. They are too broad; they include 
too much. If adopted in the construction of the statute, 
our Sunday law would rival the most stringent of the blue 
laws. The third is a sense in which the term is rarely 
used, and is illustrated in the Century Dictionary by a 
line from Dryden: “Now sporting on thy lyre the loves of 
youth.” As thus illustrated, it, also, is too broad, as it 
includes many common and innocent diversions. The - 
seventh has no application to this case. This leaves the 
eighth, “practicing the diversions of the field,” as the defi- 
nition the lawmakers most probably had in mind when the 
law was enacted. This appears still more probable on an 
examination of other definitions. In the Century Diction- 
ary the general meaning of sporting is said to be “engaging 
or concerned in sport or diversion ;” the specific meaning, 
“interested in or practicing field sports.” To adopt the 
general definition would be to impose obviously absurd 
and intolerable restriction on the personal liberty o° the 
25 
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individual. Had the lawmakers held to such strict views 
of the sanctity of the day as would be implied from im- 
posing such restrictions on mere diversions and amuse- 
ments, it is hardly probable that they would have framed 
the law in such language as to permit buying and selling, 
and the making of contracts on that day. The making of 
a contract on Sunday is not a violation of the statute. 
Horacck v. Keebler, 5 Nebr., 355. A sale made on Sunday 
is not for that reason invalid. Fitegerald v. Andrews, 15 
Nebr., 52. 

From the foregoing considerations, coupled with the 
knowledge that to witness a desecration of the Sabbath 
day is extremely offensive to many people, and is by them 
believed to have a demoralizing effect on the young, we 
believe the term “sporting,” as used in the statute, applies 
exclusively to diversions of the field and outdoor sports, 
which, from their nature, are forced upon the attention of 
the young and those whose religions sensibilities are 
thereby offended. But whether it shonld be so restricted 
or not, we aré satisfied that to give such performances as 
were given in pursuance of the contract in question is not 
“sporting” within the meaning of the statute. Whether 
such performances shonld be permitted on Sunday is a 
question exclusively for the legislature. 

It is suggested in argument that even though the con- 
tract is not in violation of the express provisions of the 
Sunday law yet, as it was to be performed partly on Sun- 
day, it is contrary to public poliey. We can not adopt that 
view. The state having defined its policy in regard to the 
proper observance of one day of the week by the enactment 
of a law against Sabbath-breaking, it is not within the 
province of this court to add to the restrictions thus im- 
posed. And if it were, we are by no means sure that to 
permit the defendant to withhold from the plaintiffs what 
has been found to be their just due, would be the best means 
of impressing the public with a sense of the sure rewards 
of virtue, and the sanctity of the Sabbath day. 

It is also claimed that the verdict is not sustained by 
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sufficient evidence. We have examined the evidence with 
some care, and consider it amply sufficient to that end. 

We recommend that the judgment of the district court 
be affirmed. 


DurFisr and Amus, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Note.—The decision in Sellers v. Dugan, 18 Ohio, 489-493, cited in 
plaintiff’s brief, is a construction of a statute identical with section 
241 of our Criminal Code, which we adopted from Ohio. But the rule, 
that one state in adopting the statute of another state adopts the 
judicial construction placed thereon by the former state and makes 
it a part of the legislative mandate, no longer. obtains in Nebraska. 
Morgan v. State, 51 Nebr., 672. 

In an action for trespass on the case, “for that the defendant 
on the seventh day of October, 1883, at said Manchester, hired of 
the plaintiff a phaeton buggy, horse and harness, to drive about said 
Manchester, and it was the duty of the said defendant to drive said 
horse and use said buggy and harness in a careful and prudent 
manner. Yet the defendant then and there so negligently, wilfully, 
carelessly and maliciously managed and drove said team, that said 
buggy was overturned and broken in pieces,” the court found the 
hire according to the declaration; that the same was paid for in 
advance; that the defendant broke the buggy through careless man- 
agement. Held, there could be no recovery, because the hiring was 
upon Sunday. Ohenette v. Techan, 63 N. H., 149, 150, following Wood- 
man v. Hubbard, 25 N. H., 67-69.— REPORTER. 


Cuicaco, BuRLINGTON & QUINCY RarLRoaD COMPANY Y. 
Nancy L. FraTHerty, ADMINISTRATRIX. 


FILED Marcu 19, 1902. No. 11,200. 
Commissioner’s opinion, Department No. 8. 


1. Damages: NEGLIGENCE: BURDEN oF Proor. In an action for dam- 
ages resulting from the alleged negligence of the defendant, 
when the evidence on the part’ of the plaintiff is such as to 
justify a finding that his own negligence contributed to the 
injury complained of, the burden of proof is on the plaintiff to 
show the absence of such negligence. 
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2. Charging Jury: ConTRIBUToRY NEGLIGENCE: BuRDEN oF PrRoor. 
On the facts stated, held, that the court erred in charging the 
jury that the burden of proof was on the defendant to show 
contributury negligence. 


Error from the district court for Saline county. Tried 
below before Hastines, J. Reversed. 


J. W. Deweese, Fayette I. Foss and Frank E. Bishop, 
for plaintiff in error. 


George H. Hastings, contra. 


ALBERT, C. 


This action was brought by Nancy L. Featherly, as ad- 
ministratrix of the estate of John Raley, deceased, against 
the Chicago, Burlington & Quincy Railroad Company, to 
recover damages sustained by the alleged negligence of the 
defendant, whereby the intestate was struck and fatally 
injured by moving cars while attempting to cross the de- 
fendant’s track on a public crossing in the city of Crete. 
There was a verdict for the plaintiff, and from a judgment 
rendered thereon the defendant prosecutes error to this 
court. 

Contributory negligence was relied upon as a defense, 
and touching the question of negligence on the part of the 
respective parties the court instructed the jury as follows: 
“The establishment of negligence on the part of defend- 
ant by a preponderance of the evidence is necessary before 
you can find any verdict for plaintiff in any event. If you 
find there was such negligence on the part of defendant, 
then the burden of proof is on the defendant to show by a 
preponderance of the evidence, the truth of its assertion 
that John Raley was negligent and so helped to cause his 
own injury.” The defen“ant insists that this instruction 
is bad, because, from the evidence adduced on the part of 
the plaintiff in making her case, the jury might justly have 
drawn the inference that the neeligence of the intestate 
directly contributed to the injury in question, and for that 
reason the burden of proof was not on th> defendant to 
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show contributory negligence, but was on the plaintiff to 
show the absence of such negligence. It is the settled rule 
in this state that in an action for damages resulting from 
the alleged negligence of the defendant, when the testi- 
mony on behalf of the plaintiff is such as to justify a find- 
ing that his own negligence contributed to the injury 
complained of, the burden of proof is on the plaintiff to 
show the absence of such negligence on his part. Durrell 
v. Johuson, 31 Nebr., 796; Union Stock Yards Co. v. Con- 
oyer, 41 Nebr., 617; Omaha Street R. Co. v. Martin, 48 
Nebr., 65. That the intestate was struck by cars moving 
on the defendant’s track while attempting to pass over one 
of the public crossings on the defendant’s road, and 
thereby received injuries of which he died in a few hours, 
for present purposes, at least, may be taken as true. It 
will be conceded that, even were it conclusively established 
that such injuries would not have occurred but for the 
negligent acts or omissions of the defendant, the plaintiff 
would not be entitled to a verdict, were it also shown that 
the negligence of the intestate directly contributed to the - 
injury. In other words, notwithstanding the negligence 
of the defendant, if there was an omission on the part of 
the intestate to exercise such care and prudence as a man 
of ordinary care and prudence would have exercised under 
like circumstances, and such omission directly contributed . 
to the injury in question, there can be no recovery in this 
case. The circumstances attending the accident are best 
related by a brother of the intestate, who was with him at 
the time, and who testified as a witness on behalf of the 
plaintiff. His testimony, so far as we deem material to 
the present inquiry, is as follows: 

Q. 52. When you got to the railroad track that night, 
going north, state precisely what happened to you and 
your brother? 

A. Well, we came up near the track and stood there at 
least two or three minutes. I think there were two—I am 
favorably impressed with the belief that there were two 
trains on the track, id we stood some time I noticed 
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particularly that right east there was a car standing, as 
well as I could see; and after we had staid a certain length 
of time my brother, John, says, “Now” and we started 
across with a somewhat hurried step, because of the dis- 
tance across the track (there being a switch there that 
increases the width of the track); and, knowing the dis- 
tance, we hurried over. I do not know how we got over, 
really. I know that we were struck and boosted off the 
track. I was unconscious, I could not tell -what had hap- 
pened. It did not seem to me that we realized what had 
happened, but I lay in such a way that my head was next 
to the track going north, yet, when I came to, to some ex- 
tent, my head was laying within a couple of feet of the 
track. I noticed when a light came, and a light, I think, 
came from the backing down of the engine, that threw the 
headlight upon it, so that I could see more what was going 
on. John laid about six or eight feet from me,—west of 
me,—lying in the same position. I says, “John, we must 
get out of here.” 

Q. 62. I wish you would describe to the jury, Mr. Raley, 
just the condition of the street and the railway train, or 
trains that night there at the crossing where this accident 
occurred. 

A. The sidewalk had been filled in with coal and ashes 
so that it had a tendency to darken everything around 
about over the right of way; and the train was separated 
mainly over the sidewalk and the right of way (highway). 
I thought I could see a car right eastward and the balance 
of the train to the westward, and we started across, as I 
said. They were separated in that way, yet I think there 
were two trains on the track, or cars that were attached 
to.the engine. I don’t know how many. The end car was 
about a rod and a half from the sidewalk standing partly 
on the right of way (highway). 

Q. 68. In which direction from the sidewalk? 

A. East of the sidewalk, supposing the streets run east 
and west and north and south,—the road angles. 

Q. 64. On which side of the street was the engine on? 
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A. The-east side. 

Q. 65. And the balance of the train,—which side of the 
street was that on? 

A. On the west. They had separated. 

Q. 66. Can you tell what it was that struck you, or your 
brother? 

A. The train came right on to us. We had no warning. 
Evidently, the car. I did not realize that it was the car. 
I did not realize what it was, it was so sudden, I was so 
bewildered that it could not have been much else; it could 
not have been thunder or lightning. 

Q. 115. I suppose you were talking as you went along 
up this street? 

A. Yes, sir. 

Q..117. How was your eyesight at that umer 

A. Well, my eyesight is poor. 

Q. 118. How was your hearing at that time? 

A. My hearing is not good, but I think it was better. _ I 
am under the impression that up to that date it was better 
than it has been since. 

Q. 119. But it is not very good at any time? 

A. I don’t hear ordinary conversation. 

Q. 164. You were so intent looking out for your footing. 
on the street that you paid no attention to the electric 
light, and don’t know whether there was any light or not? 

A. ‘I depended upon my brother. His eyesight was bet- 
ter than mine. 

Q. 129. As you approached these switches that night, 
did you stop and listen to see if you could hear any trains? 

A. I don’t remember that we did. 

Q. 130. Did you and your brother speak of the fact that 
you were coming to the railroad? 

A. No; I don’t think there was any conversation on that 
point. 

Q. 131. When you came up to the railroad you walked 
directly along, as you ordinarily would on the sidewalk, 
across these tracks, did you? 

A. We walked up near the track, and ieaiatea> 
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Q. 133. You saw a couple of trains there? 

A. I think so. My impression is that there were two 
trains. 

Q. 1387. Did you notice that an engine passed over the 
street going east, while you were between the Cosmopolitan 

’ Hotel and the railroad track? 

A. I did not. I heard the trains in motion, but paid no 
attention to them. I heard trains on the track. 

Q. 138. You and your brother heard trains on the tracks, 
but paid no attention to them? 

A. We knew it was a railroad track, and I very often 
went up the railroad track home; but because of the dark- 
ness, and because of the trains being on the track, as I 
said a while ago, I went this other way. 

Q. 139. At the depot you knew or found out that there 
were some freight trains on the track so that it would be 
dangerous for you to go up the track? 

A. Yes, sir. 

Q. 140. Therefore, you went the ordinary route, by the 
sidewalk, around, by the Cosmopolitan Hotel, and went 
over in that way, thinking that on that account you would 
be less liable to get into trouble with the cars? 

A. Yes, sir. 

Q. 169. Whereabouts were you with your brother that 
night when you stopped and looked, as you speak? _ 

A. We were on the south side of the track. We were 
about a rod or arod and a half from it, standing there near 
that electric light pole, or some other pole, we stood there 
a long time. 

Q. 170. How long a time did you remain? 

A. We were there a good little bit, at least two or three 
minutes, sure. 

Q. 171. Did your brother stop also? 

A. Yes, sir. 

Q. 172. After you had stopped and looked and listened, 
then you started across? 

A. Yes, sir. 

Q. 141. After you had stood a while, when you got to 
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the tracks, then you started hurriedly to go north,—you 
and your brother? 

A. Yes, sir. 

Q. 142. It was just after that you had started to go 
hurriedly, that some object hit you? 

A. Yes, sir. 

Q. 178. How far did you proceed or walk after you 
started—after you stopped and listened—before you were 
knocked down? . 

A. We had got, I should think, mainly over the track? 

The foregoing is the substance of the evidence tending to 
show the degree of care exercised by the intestate to guard 
himself against injury. In view of the rule, touching the 
question of contributory negligence, hereinbefore stated 
by giving the instruction complained of, the court, in 
effect, held, as a matter of law, that the foregoing evidence 
would not justify a finding of contributory negligence,— 
in other words, that from such evidence reasonable minds 
could reach no other conclusion than that the intestate, in 
attempting to cross the track at the time and in the manner 
he did, exercised such care as a man of ordinary prudence 
would have exercised under like circumstances. Negli- 
gence is rarely an unmixed question of law. In the present 
case, whether the intestate was negligent would depend 
largely on what he saw and heard that was calculated to 
warn him of danger in attempting to cross the track. It 
will be conceded that if he saw the approaching cars, but 
took the risk of crossing in front of them, or was warned 
of their approach in any such way as would have deterred 
a man of ordinary prudence, under like circumstances, 
from attempting to cross the track, he was guilty of con- 
tributory negligence. Whether he saw the approaching 
cars, or was in any way warned of their approach, and 
what knowledge he had of the risk he assumed in making 
such attempt, can only be surmised. What the witness 
whose testimony is quoted, saw or heard, throws little 
light on the subject, for the reason that both his sight and 
hearing were defective, and on that account he relied at 
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the time on the intestate, who was more fortunate in that 
regard. Not knowing the nature and extent of the infor- 
mation of the intestate as to the risk he assumed in at- 
tempting to cross the track, in our opinion, it can not be 
said, as a matter of law, that in making such attempt he 
exercised such care as a man of ordinary prudence would 
have exercised under like circumstances; nor, in view of 
the facts, can it be said that, from the evidence quoted, 
reasonable minds could reach no other conclusion than 
that he exercised such care. If we are correct in this view, 
the instruction under consideration is erroneous. 

Objections are urged against other parts of the charge 
to the jury, but, aside from the paragraph just considered, 
the charge, taken as a whole, in our opinion, fairly states 
the law applicable to the facts. Other questions are 
argued, but, as they are not likely to arise on another trial, 
we have not considered them. 

It is recommended that the judgment of the district - 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


DuFrrFis and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED 


RoyaL Nereupors or America v. Francis H. WALLACE.* 
Fimiep Magrca 19, 1902. No. 11,335. 


Commissioner’s opinion, Department No. 3. 


1. Application for Insurance: WARRANTY: CoNnTRACT: PURPOSE oF 
Parties, Where to hold that certain statements made in an 
application for insurance are warranties would defeat the ob- 


*Rehearing allowed. Former judgment modified. 
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vious purpose of the parties to the contract, they will be held 
to be mere representations, even though it is stipulated in the 
policy that they are warranties. The intention of the parties 
is to be gathered from the entire contract, and not from any 
one clause contained therein. , 


2. Representations: Common KNowLepGre. Where representations are 
of such a charactér that their materiality is a matter of com- 
mon knowlcdge, upon which reasonable minds could not differ, 
it is error to submit the question of their materiality to the 
jury. 


Error from the district court for Dodge county. Tried 
below before GRIMISON, J. Reversed. 


J. G. Johnson, Clark C. McNish and J. F. Hess, for 
plaintiff in error. 


Frank Dolezal, contra. 


ALBERT, C. 


On the 10th day of September, 1897, the Royal Neigh- 
bors of America, a fraternal association, issued a benefit — 
certificate to Ada Wallace, in which Francis H. Wallace . 
was named as the beneficiary. On the 13th day of March, 
1898, and while said certificate was in full force, unless 
void for the reasons hereinafter mentioned, the assured 
died. In due time, the beneficiary demanded payment of 
the amount named in the certificate, which was refused. 
Thereupon he commenced this action against said associa- 
tion to recover the amount due on the certificate. There 
was a trial to a jury which resulted in a verdict for the 
plaintiff, and from a judgment rendered thereon, the de 
fendant prosecutes error to this court. 

The certificate contains, among other things, the follow- 
ing provisions: ‘That the application and medical exam- 
ination, which is made a part hereof, of said Ada Wallace 
for membership in the beneficiary department of this or- 
der, and which is on file in the office of the beneficiary re- 
corder, and is hereby referred to and made a part of this 
contract for benefit, is true in all respects, and that the 
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literal truth of such application and each and every part 
thereof shall be held to be a strict warranty and to form 
the only basis of the liability of this order. to such mem- 
ber and to the beneficiary or beneficiaries, the same as if 
fully set forth in this benefit certificate. That should said 
application, and each and every part thereof, not be liter- 
ally true, then this benefit certificate shall, as to the mem- 
ber, the beneficiary or beneficiaries, be absolutely null and 
void.” At the close of her application, the assured signed 
a statement, which, so far as is material at present, is as 
follows: “I have verified each of the foregoing answers 
and statements, * * * and declare and warrant that 
they are full, complete and literally true.” One question 
propounded to the assured in the application was, “Have 
you within the last seven years consulted any physician in 
regard to personal ailment? If so, give date, disease and 
physician’s name and address.” The assured answered, 
“Yes, Doctor Deveres, at Fremont.” The evidence shows 
that she had consulted, at least, one other physician, dur- 
ing the specified period. The defendant insists that, such 
being the case, her answer was not “full and complete,” 
within the meaning of the clause just quoted. We think 
otherwise. The question is not whether she had consulted 
any physicians, and, if so, to give their names and ad- 
dresses, but whether she had consulted any physician, and, 
if so, to give physician’s name and address. The assured 
might well infer from the question that the association 
wanted the name of some physician she had consulted 
during that period, and that one such name would serve 
its purpose. The answer was full, complete, and, as ap- 
pears from the evidence, literally true. The trial court 
committed no error in so instructing the jury. In addition 
to the foregoing, among the questions and answers con- 
tained in the application and medical examination, are 
the following: Q. “Are you now of sound body and mind, 
in good health, and free from disease?” Ans. “Yes.” Q. 
“Have you ever had any serious illness, local disease or 
personal injury.” Ans. “No.” Q. “Have you ever had 
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uny disease of the lungs?” Ans, “No.” Q. “Have you 
ever had any hemorrhages?” Ans. “No.” Q. “Have you 
ever had any consumption?” Ans. “No.” It is charged in 
the answer that the foregoing answers given by the assured, 
were knowingly and willfully false, that they were ma- 
. terial to the risk and were relied upon by the defendant. 
It is first insisted by the defendant that the trial court 
erred in holding that such answers were mere representa- 
tions and not warranties. It is fair to presume that the 
association dealt with the assured in good faith, and that 
its acceptance of her premium, receiving her into the 
order and issuance to her of the certificate in question, 
was more than an idle ceremony, and that it intended 
thereby to bind itself by a valid contract of insurance. 
There are upwards of a hundred questions in the applica- 
tion and medical examination. Many of them are of such 
a character, that no person, however honest his intentions, 
could answer them with any degree of assurance that each 
of his answers was literally true. To hold that such ques- 
tions and answers amount to warranties would be to im- 
pute bad faith to the association in pretending to. enter 
_ into a contract of insurance with the assured which could 
become binding upon it by the merest chance. This court 
has held that such answers are not warranties, but mere 
representations. Kettenbach v. Omaha Life Ass’n, 49 
Nebr., 842. We are thoroughly satisfied with the conclu- 
sion reached in that case. Such being the rule, the com- 
plaint under consideration, as well as those based on the 
action of the trial court in submitting to the jury the 
question of the good faith of the assured in giving her 
answers, falls to the ground. 

The question of the materiality of the answers, above 
set out, was submitted to the jury by the trial court, as a 
question of fact. In our opinion, this was error. There is 
evidence at least tending to show that the assured had 
consumption at the time the application was made, and 
and that she died of such disease. Her answers to the 
questions under consideration were submitted to the medi- 
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cal examiner, and formed a part of the information upon 
which he acted in making a favorable report to the asso- 
ciation on her application. The court will take judicial 
notice of the fact that in forming an opinion as to the 
physical health and condition of a person a physician is 
compelled to rely, to some extent, at least, on the state- 
ments of the person under examination, and that the value 
of such opinion depends largely on the truthfulness of 
such statements. The answers of the assured, and the 
opinion of the medical examiner, were placed before the 
association to enable it to decide whether to accept or re- 
ject the application. That the risk assumed by an accept- 
ance of the application would depend largely on the facts 
sought to be elicited by the questions under consideration 
is a matter of common knowledge; that the nature of 
the answers of the assured, and of the report of the medi- 
cal examiner based in part thereon, served as an induce- 
ment for the acceptance of the risk, is too clear to admit 
of.doubt. Such being the case, the materiality of such 
answers is a question upon which reasonable minds could 
not differ, and its submission to the jury was error. 
March v. Metropolitan Life Ins. Co., 65 Am. St. Rep. [Pa.], 
887; McGowan v. Supreme Court of Foresters, 83 N. W. 
Rep. [Wis.], 775. We are aware of cases which apparently 
hold a contrary doctrine; but, in such cases, so far as our 
investigation has led us, the representations were not of 
such a character as those with which we have to deal in 
this case. They were such, that their materiality could be 
determined only in the light of the evidence. In such 
cases, the materiality is obviously a question for the jury. 
The record before us presents no such case. 

It is recommended that the.judgment of the district 
court be reversed, and the cause remanded for further pro- 
ceedings according to law. 


Durriz and Ames, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 


Luieut Fevino vy. K. 8. Npewooms LuMBer CoMPANY. 
FILED Marc 19,1902. No. 11,374. 
Commissioner’s opinion, Department.No. 3, 


1. Mortgage: DerauLt: ImMMepIaTE PossEssion. A provision in a 
real estate mortgage that, in case of a default in the payment 
of the debt thereby secured, the mortgagee shall be entitled 
to the immediate possession of the premises, is valid as to the 
parties and subsequent purchasers and incumbrancers charge: 
able with notice. 


2. Foreclosure of Mortgage: RENTS AND PROFITS: ACTION aT Law. 
An action at law for the rents and profits, will not lie on behalf 
of a subsequent purchaser or incumbrancer against a mort- 
gagee, who has entered upon and retained possession under 
such provision, but such mortgagee will be held to account 
therefor in an action to foreclose his mortgage. 


DECREE AND SALE. Where an action to foreclose 
such mortgage has been prosecuted to a decree and sale of the 
premises all the parties to such proceedings are thereby con- 
cluded as to such rents and profits. 


Error from the district court for Douglas county. Tried 
below before Krysor, J. Reversed. 


Weaver & Giller, for plaintiff in error. 
Baldrige & De Bord, contra. 


ALBERT, C. 


On the first day of August, 1891, Alva A. Richardson 
and his wife executed and delivered to Luigui Felino a 
mortgage on certain real estate in South Omaha, to secure 
the payment of their note, executed to the same party, for 
$2,000, with interest at seven per cent. per annum, pay- 
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able semi-annually, according to the tenor of ten interest 
coupons for $70 each, attached thereto. The mortgage 
‘was duly filed and recorded on the 5th day of August, 
1891. In addition to the conveyances and agreements 
usually found in a mortgage, the. mortgage contained the 
following clause: “And upon forfeiture of this mortgage, or 
in case of default in any of the payments herein provided 
the said Luigui Felino shall be entitled to the immediate 
possession of said premises.” On the 15th day of August, 
1891, the K. S. Newcomb Lumber Company sold and de- 
livered to the said mortgagors certain material for the 
erection of a building on the mortgaged premises, and on 
the 24th day of December thereafter filed a lien therefor 
against said premises. On the 30th day of October, 1893, 
the said lumber company filed its petition in the district 
court against said mortgagors, and others, praying for the 
foreclosure of its said lien. The mortgagee, above men- 
tioned, was not made a party to the suit. On the 29th 
day of December, 1894, a decree was rendered in said suit 
in favor of the lumber company, and on the first day of 
October, 1895, the premises were sold in pursuance of said 
decree to the said lumber company, and, in pursuance of 
an order confirming the same, on the 26th day of October, 
1895, a deed issued to said purchaser. On the 21st day of 
September, 1895, Felino, the mortgagee, commenced an 
action for the foreclosure of his mortgage, making the said 
' lumber company a party defendant, which action was 
prosecuted to a decree on the 26th day of May, 1896. In 
pursuance of this decree, in October, 1896, the premises 
were sold to Felino, the mortgagee, who on the 31st day of 
October, thereafter, received a sheriff’s deed therefor. On 
the 2d day of October, 1895, and after the commencement 
of his suit to foreclose the mortgage, the mortgagors, hav- ° 
ing made default, surrendered possession of the premises 
to the mortgagee. On the 26th day of October, 1895, and 
after having received its deed to said premises, the lumber 
company demanded possession of the premises from the 
mortgagee, who was then in possession, which was refused. 
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On the 21st day of May, 1898, the lumber company com- 
menced the present action against Felino to recover the 
rents and profits of said premises subsequent to the time it 
received its deed from the sheriff, issued in pursuance of 
the decree of foreclosure of its said lien. A trial was had 
to the court, which resulted in a finding and judgment for 
the plaintiff. The defendant brings the case here on error. 
The theory of the plaintiff in the court below, and the 
only theory on which the judgment of the district court 
can be upheld, is that the mortgagor of real property re- 
tains the legal title and the right of possession until con- 
firmation of a sale under a decree of foreclosure of the 
mortgage, and that such right of possession carries with it 
the right to the rents and profits of the mortgaged prem- 
ises, and that as plaintiff, by virtue of the sale in pursu- 
ance of the decree foreclosing its lien, acquired all the 
right, title and interest of the owner of the fee in and to 
the premises in controversy, it thereby acquired their right 
of possession, and, consequently, their right to the rents 
and profits accruing subsequently to the issuance of such 
deed and prior to the sale to the defendant in this case in 
pursuance of the decree foreclosing his mortgage. In our 
opinion, this theory is unsound. In the absence of any 
statutory regulation, the mortgagee is entitled to the pos- 
session of the premises. Jones, Mortgages, sec. 667. The 
only statutory regulation on the subject in this state is 
that to be found in section 55, chapter 73, Compiled Stat- 
utes, which is as follows: “In the absence of stipulations 
to the contrary, the mortgagor of real estate retains the 
legal title and right of possession thereof.” This provision 
leaves it competent for the parties to a mortgage to stipu- 
late for the investiture of the mortgagee with the legal 
title and right of possession, which carries with it the 
right to the rents and profits. As we have seen, in pn 
case the mortgage expressly provided that upon the for- 
feiture of the mortgage, or in case-of default in any of the 
payments, the mortgagee should be entitled to the immedi- 
ate possession of the premises. Of this provision subse- 
26 


-v 
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quent purchasers and incumbrancers, including the plain- 
tiff in this case, were as fully charged with notice as with 
any other provision of the mortgage. In California it is 
provided by statute that the mortgagee shall not be en- 
titled to possession unless authorized by the express terms 
of the mortgage. Under this provision it was held that if 
the mortgagee, after condition broken, take possession by 
consent of the mortgagor, it is presumed, in the absence 
of clear proof to the contrary, that he is to receive the 
rents and profits and apply them to the debt secured, and 
that he is to hold possession until the debt is paid. Dut- 
ton v. Warschauer, 21 Cal., 609; Frink v. LeRoy, 49 Cal., 
314. These cases, while not directly in point, clearly 
recognize the right of the mortgagee to the possession of 
the premises under a stipulation like the one under con- 
sideration. In McIntyre v. Whitfield, 13 Smedes & M. 
[Miss.], 88, it was held that a stipulation similar to the 
one contained in defendant’s mortgage might be enforced 
by the mortgagees taking possession and holding it. That 
the mortgagee in possession would be required to account 
for the rents and profits, will be conceded, but such ac- 
count should be taken in the suit to foreclose or in a suit 
to redeem. The defendant in this case, as we have seen, 
brought his action to foreclose his mortgage. All the 
parties, including the plaintiff in this case, were before 
the court in that suit. Every question involving the - 
amount due on the defendant’s mortgage, including the 
rents and profits received by him, were in issue in that 
case. The proceedings in that case are conclusive and 
binding, as to such questions, on all of the parties thereto. 
It follows that the judgment of the district court in this 
case is erroneous, and it is recommended that it: he re 
versed, and the cause remanded for further proceedings ac- 
cording to law. 


Durrip and AMES, co., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, the judgment of the district court is reversed, 
and the cause is remanded for further proceedings accord- 
ing to law. 


REVERSED AND REMANDED. 


‘ 


G. W. F'ALSTROM, APPELLEE, Y. J. T. BANNING ET AL., IM- 
PLEADED WITH WILLIAM FRANKLIN, APPELLANT, 


Finep Apru, 2,1902. No. 11,578. 


Judicial Sale: ConFIRMATION: OBJECTIONS: DEFEOTIVE RECORD: 
PRESUMPTION. 


AppraL from the district court for Custer county. 
Heard below before SULLIVAN, J. Affirmed. 


J. R; Dean, for appellant. 


Talbot & Allen and Alpha Morgan, contra. 


PER CURIAM. 


The presumptions are all in favor of the regularity of 
the proceedings had in the district court when a cause is 
brought here by appeal for review of the proceedings had 
in that tribunal, and such presumptions will be indulged 
in until from the record the contrary appears. When ob- 
jections are made to an order of confirmation of sale of 
real estate made in judicial proceedings, and the grounds 
of objections do not appear in the record, it will be pre- 
sumed that no valid objection was presented, and the or- 
der appealed from will accordingly be affirmed. In the 
record in the present case no grounds for the objection iu- 
terposed appear in the record, which simply recites that 
the objections to-confirmation were considered and over- 
ruled.. This ruling will be presumed to be right until it is 
made to appear affirmatively that some valid objection 
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existed against the right to order confirma‘ion, which can 
not be be said by an inspection of the record presented for 
our consideration. Order 

AFFIRMED. 


UNION TRUST COMPANY, APPELLEE, V. Oscar N. DAvis, 
APPELLANT. 


FILtep APRIL 2, 1902. No. 11,581. 


1. Appraisement: EvipEnce. Evidence examined, and held to ‘sus- 
tain the trial court in refusing to set aside the appraisement as 
being too low. 


2. Foreclosure: SALE: DEepuTY SHERIFF. Where a decree of forectos- 
ure directs a sale of real estate by a sheriff, such sale is valid 
if made by the deputy sheriff. 


APPEAL from the district court for Custer county. Heard 
below before SULLIVAN, J. Affirmed. 


J. R. Dean, for appellant. 
Talbot & Allen and Alpha Morgan, contra. 


PrER CuRIAM. 


This is an appeal from an order of confirmation. Two 
questions are discussed in appellant’s brief. The land was 
appraised at $2,800, and it is contended that this valuation 
was too low. One witness on behalf of the landowner tes- 
tified that the property was fairly worth $3,200, but this 
testimony was not sufficient to overthrow the appraise- 
ment. There is no merit in the first objection; and the sec- 
ond, which is that the deputy sheriff had no authority to 
make the appraisement and sale, is equally groundless. , 

The order is 

AFFIRMED. 
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ANGELINE R, PECK, APPELLER, V. MARGARETHA STARKS, 
APPELLANT. 


FrLep ApRiL 2, 1902. No. 11,442. 


1. Vacation of Sale: Lien: DrEpucTion By APPRAISERS: Two0-THIRDS 
VaLuE, Where property sold in execution of a decree of fore- 
closure was struck off for more than two-thirds of its gross 
value, the wrongful deduction by the appraisers of one of the 
liens in suit will afford no ground for vacating the sale. 


2. Judicial Sale: APPRAISERS: ERROR OF JUDGMENT. A judicial sale 
will not be set aside on the ground that the appraisers, through 
an error of judgment, underestimated the value of the prop- 
erty sold. 


3. “At the Court House.” The south door of'a court house is “at 
the court house,” within the meaning of section 503 of the 
Code of Civil Procedure. 


APPEAL from the district court for Sherman county. 
Heard below before SULLIVAN, J., Affirmed. 


Richard G. Nightingale, for appellant. 
W. &. Mellor, contra. 


Surravan, C. J. 


Appellants contend that the order of the district court 
confirming a sale of real estate made by the sheriff of 
Sherman county under a decree of foreclosure should be 
reversed for the reason that certain taxes which had been 
paid by the plaintiff and included in the decree were de- 
ducted from the gross value of the land as fixed by the ap- 
praisers. It appears that the land sold for more than two- 
thirds of the gross valuation. This being so, the error in 
the appraisement was not prejudicial. La Selle v. Nicholls, 
56 Nebr., 458; Bernheimer v. Hamer, 59 Nebr., 733. 

Another ground upon which it is claimed the order of 
confirmation should be reversed is Aat the appraised value 
of the property was so low as to afford an inference of 
fraud or mistake in the appraisement. The appraisers and 


342 NEBRASKA REPORTS. [ Vou. 64 


Rosenbloom v. State. 


the witnesses who testified for appellant differed greatly 
in their estimates of the value of the property, but the most 
that can be said against the appraisement is that it may 
have been the result of an honest mistake; there is nothing 
whatever in the record to indicate that it was fraudulent. 
The fact that witnesses differ from the appraisers in their 
estimate of the value of property about to be offered at 
judicial sale affords no reason for holding the appraise- 
ment to be illegal. Wood v. Clark, 58 Nebr., 115; Brown 
v. Fitzpatrick, 56 Nebr., 61; Michigan Mutual Life Ins. Co. 
v. Richter, 58 Nebr., 463. 

A further reason urged against the sale is that it was 
advertised to take place, and did in fact occur, at the south 
door of the court house, which is not the door by which 
access to the court room is gained. The statute provides 
(Code of Civil Procedure, sec. 503) that all sales of lands 
or tenements under execution or order of sale shall be held 
“at the court house,” if there be one in the county where 
such lands or tenements are situate. The south door of the 
court house must, it seems to us, be “at the court house.” 
The reasoning by which counsel has undertaken to show 
that it is not, is, we must confess, too subtle and elusive for 
our comprehension. 

The order of confirmation is 

AFFIRMED. 


Max ROSENBLOOM V. StaTE OF NEBRASKA. 
FILeD APRIL 2, 1902. No. 12,451. 


1. License Tax: PEpDLER: Taxine Power: Po.ick Power. The law 
imposing a license tax upon peddlers (Compiled Statutes, 1901. 
ch. 77, art. 1, secs. 152-154) has for its object the raising of 
revenue, and its enactment was an exercise of the taxing power, 
and not the police power. 


2. Constitutional Law. It is settled doctrine that the courts will 
not declare an act of the legislature unconstitutional unless it 
is manifestly so. 
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3. —-—: REVENUE Law: FINE AND IMPRISONMENT. The provision of 
section 154 of the general revenue law authorizing fine and 
imprisonment as a means of enforcing a license tax does not 
trench upon the constitution, and is therefore valid. State v. 
Green, 27 Nebr., 64; Magneau v. City of Fremont, 30 Nebr., 843, and 
Templeton v. City of Tekamah, 32 Nebr., 542, overruled. 


4, Act: CoMPREHENSIVE T1TLe. An act entitled “An act to provide 
a system of revenue” covers the entire subject of taxation, and 
comprehends whatever means or machinery the legislature may 
provide to enforce payment of taxes. 


5. Classification for Taxation. The provision of the constitution 
(art. 9, sec. 1) authorizing the taxation of persons engaged in 
certain occupations, in such manner as the legislature shall 
direct by general law, uniform as to the classes upon which it 
operates, forbids partiality and favoritism and makes equality 
before the law a rule of legislative action. It does not, how- 
ever, forbid reasonable classification of persons for the pur- 
pose of taxation. : 


6. Arbitrary Classification: Puptic Poticy: Diverse LEGISLATION. 
Classification, to be valid, must not be arbitrary. It must rest 
on some reason of public policy,—some substantial difference 
of situation or circumstances that would naturally suggest the 
justice or expediency of diverse legislation with respect to the 
objects or individuals classified. 


7. Traveling Vendors: Own Propucts: PRopucrs oF OruERS: DiFFER- 
ENCE. There is such a real distinction between persons who go 
from house to house and place to place vending their own 
products and those who sell in the same way the productions 
of others that the legislature, acting on considerations of gen- 
eral policy, may make it the basis of classification for the 
purpose of taxation. 


8. Particular Classification. A particular classification may be valid 
if the object of the statute is to raise revenue, and invalid if 
the object is regulation. 


9. Occupation Tax. The law imposing an occupation tax upon ped- 
dlers is sufficiently certain to be capable of enforcement. 


Error from the district court for Platte county. Tried 
below.before GRIMISON, J. Ajfirmed. HoLcos, J., dissent- 
ing. 


McAllister & Cornelius, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown, Dep- 
uty, and William O’Brien, for the state. 
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SULLIVAN, C. J. 


Max Rosenbloom, defendant below, having been con- 
victed of peddling in Platte county without a license, seeks 
by this proceeding to obtain a reversal of the sentence. 
The statutory provisions which we have occasion to con- 
sider in disposing of the questions presented for decision 
are found in the general revenue law (Compiled Statutes, 
1901, art. 1, ch. 77), and are here set out: 

“Sec. 152. Peddlers plying their vocation outside of the 
limits of a city or town witbin any county in this state and 
peddlers selling by sample outside of the limits of a city or 
town within any county in this state shall pay, for the use 
of said county, an annual tax of twenty-five ($25) dollars; 
those with a vehicle drawn by one (1) animal, fifty ($50) 
dollars; those with two (2) and less than four (4) animals 
seventy-five ($75) dollars; those with four (4) or more 
animals one hundred ($100) dollars. Nothing in this sec- 
tion shall be held to apply to parties selling their own 
work or production, or educational, either by themselves or 
employes, nor to persons selling at wholesale to merchants, 
nor to persons selling fresh meats, fruit, farm produce, 
_ trees, or plants exclusively. 

“Sec. 153. A certificate or license shall be issued to any 
such peddler by the county clerk, upon the presentation of 
a receipt showing the payment of the proper tax to the 
county treasurer, and such certificate, or license, shall be 
good only in the county where issued, and shall not au- 
thorize peddling in cities and towns. 

“Sec. 154. Any person peddling outside the limits of a 
city or town in any county within this state, without such 
certificate, or license, or after the expiration thereof, shall 
be deemed guilty of a misdemeanor, and the person actu- 
ally peddling is liable, whether he be the owner of the goods 
sold or carried by him or not, and upon conviction thereof, 
shall be fined the sum of fifty ($50) dollars and stand 
committed until the fine is paid, or he be discharged as 
provided by law; and if any peddler refuses to exhibit his 
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license to any person requiring a view of the same, he shall 
be presumed to have none, and if he produces a license 
upon trial, such peddler shall pay all costs of prosecution.” 

It is conceded that the facts alleged in the information 
exist, but it is insisted that they do not constitute a crime. 
The argument is that the law taxing peddlers trenches in 
various ways upon the constitution, and is therefore void. 
It is said in the first place that the object of the legislation 
is to raise county revenue, and that revenue measures can 
not, in this state, be enforced by the infliction of fines or 
penalties. We agree with counsel in the view that the 
primary and paramount, if not the only, object of the law, 
is to obtain revenue, by imposing a tax upon the business 
of peddling. The only thing the peddler is required to do 
is to pay his tax, and exhibit the appropriate evidence of 
payment to any person who may wish to see it. The only 
thing he is forbidden to do is to pursue his calling without 
having first paid the tax. No police inspection or supervis- 
ion is provided for. If the things commanded and forbidden 
are to be regarded as features of regulation or repression, 
they are not, to say the least, so pronounced or con- 
spicuous as to suggest the idea that the law is referable to 
the police power, rather than to the power of taxation. 
But granting the contention of counsel for defendant that 
the statute is a revenue measure, pure and simple, we are 
not able to discover any valid objection to the enforcement 
of it in the manner provided.by the legislature. It is 
settled doctrine in this and in every other jurisdiction that 
courts will not adjudge statutes unconstitutional unless 
they are plainly so. Now with what express provision of 
the higher law does the statute in question clash? We 
know of none. It may, perhaps, be said that imprisonment 
for debt has been abolished; but taxes are not debts, within 
the meaning of the constitution, and if they were, the pro- 
vision with respect to a fine and that with respect to im- 
prisonment are not so inseparably connected that they 
must stand or fall together. “The law abolishing imprison- 
ment for debt,” says Judge Cooley, “has no application to 
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taxes; and the remedies for their collection may include an 
arrest if the legislature shall so provide.” Cooley, Taxa- 
tion [2d ed.], 17. In speaking of license taxes the learned 
author further remarks that it is still customary to enforce 
payment of them by arrest and imprisonment, adding that 
“a constitutional provision inhibiting imprisonment for 
debt has no application to the case of a license tax.” 
Cooley, Taxation, 488. Among the many cases sustaining 
this view, we cite the following: Appleton v. Hopkins, 5 
Gray [Mass.], 530; Daggett v. Everett, 19 Me., 373; Me- 
Caskell v. State, 53 Ala., 510; Commonwealth v. Byrne, 20 
Gratt. [Va.], 165; Denver City R. Co. v. City of Denver, 
21 Colo., 350; City of St. Louis v. Sternberg, 69 Mo., 289; 
Campbell v. City of Anthony, 40 Kan., 652; City of Boze- 
man v. Cadirell, 36 Pac. Rep. [Mont.], 1042; City of Cin- 
cinnati v. Buckingham, 10 Ohio, 257; In re Dassler, 35 
Kan., 678. Limitations upon legislative power are to be 
found in written constitutions; it has not been customary 
to look for them in the opinions of the courts. When it 
pleased the people of this state to put an end to the ancient 
practice of seizing the person of a debtor as a means of 
coercing payment of a debt, they put into the bill of rights 
this expression of their sovereign will: “No person shall 
be imprisoned for debt in any civil action on mesne or final 
process unless in cases of fraud.” Bill of Rights, sec. 20. 
This language is terse and lucid; it means just what it 
says, and, when considered in the light of familiar history, . 
it seems hardly possible to misunderstand it. It deals only 
with procedure in civil actions,—actions having for their 
- object the collection of debts; it has no application to the 
civil liability created by the bastardy act (La parte Cot- 
trell, 18 Nebr., 193; Hw parte Donahoe, 24 Nebr., 66), and 
it has certainly no relation whatever to criminal actions 
brought by the state to punish the violation of a public law. 
The just and humane policy of abolishing imprisonment 
for debt can not be too highly commended, but an extension 
of that policy by judicial decision can be defended only 
on the theory that beneficent usurpation is justifiable. 
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Three cases decided by this court (State v. Green, 27 Nebr., 
64; Magneau v. City of Fremont, 30 Nebr., 848, and V'em- 
pleton v. City of Tekamah, 32 Nebr., 542) declare that 
penal provisions of an occupation tax ordinance are un- 
enforceable; but these decisions do not profess to rest in 
either reason or authority, and are, in our judgment, con- 
trary to both. If they had become a rule of property, we 
should certainly adhere to them, but since they have not, 
‘we think they should not be regarded as binding prece- 
dents; and they are accordingly overruled. 

Another ground upon which the law is assailed is that 
section 154, which prescribes penalties for peddling with- 
out a license, is not embraced within the title of the act. 
The title is a very comprehensive one; it is “An act to pro- 
vide a system of revenue,” and, ex vi termini, covers the 
entire subject of taxation; it comprehends the selection of 
the persons, property and franchises to be taxed, the man- 
ner and method of making the assessment, equalization 
and levy, the amount of revenue to be raised, the means or 
machinery by which the taxes are to be collected, and many 
other matters obviously germane to a general scheme or 
plan for providing funds with which to defray the neces- 
sary expense of maintaining a state and local government. 
A law to provide a system of revenue would be singularly 
weak and inefficient if it did not make adequate provision 
for the collection of taxes. In fact, every revenue law does 
contain such provisions. The usual and appropriate 
method of enforcing payment of a property tax is by the 
addition of an increased rate of interest, which is in truth 
a penalty, and by the sale of the taxed property. But pay- ~ 
ment of taxes on occupations can not be enforced in this 
way and hence the ordinary, and often the only effective, 
method of compelling payment, is by fine and imprison- 
ment of the person upon whom the tax is imposed. In the 
recent case of Nebraska Loan & Building Ass’n v, Perkins, 
61 Nebr., 254, it is said: “If no portion of the bill is 
foreign to the subject of legislation, as indicated by the 
title, however general the latter may be, it is in harmony 
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with the constitutional mandate.” Tested by this rule it 
is, we think, entirely manifest that the penal provision of 
section 154 is covered by the title of the act. 

/ A further contention of counsel for defendant is that, 
by reason of the exceptions contained in section 152 the 
law lacks the essential requirement of uniformity. The 
constitution (art. 9, sec. 1) declares that the legislature 
may impose a tax upon persons engaged in certain occupa- 
tions “in such manner as it shall direct by general law, 
uniform as to the class upon which it operates.” This pro- 
vision undoubtedly contemplates that all persons pursuing 
the same business or calling under the same conditions 
and circimstances shall be treated alike, and subjected to 
the same burdens; in other words, partiality and favoritism 
are forbidden, and equality before the law is made a rule 
of legislative action. But as was said by the supreme court - 
of Pennsylvania in Seabolt v. Northumberland County, 
187 Pa. St., 318, “Classification is a legislative question, 
subject to judicial revision only so far as to see that it is 
founded on real distinctions in the subjects classified, and 
not on artificial,or irrelevant ones, used for the purpose of 
evading the constitutional prohibition.” In the case of 
State v. Farmers & Merchants’ Irrigation Co., 59 Nebr., 1, 
4, we had occasion to consider this question, and reached 
the conclusion, after a pretty thorough examination of the 
authorities, that the “classification, to be valid, must rest 
on some reason of public policy, some substantial differ- 
ence of situation or circumstances, that would naturally 
suggest the justice or expediency of diverse legislation with 
respect to the objects classified.” “The real test of the valid- 
ity of defendant’s objection to this statute is not whether 
the classification is wise and just, but whether the legisla- 
ture acted arbitrarily,—whether, without an adequate de- 
termining principle, it made a division of peddlers into 
two classes, and then sought to deprive one class of their 
constitutional right to the equal protection of the laws. If 
there is a genuine and substantial distinction between per- 
sons who go from house to house, and place to place, vend- 
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ing their own products, and those who sell in the same 
manner the productions of others, the classification is 
founded in the nature of things, and is therefore upon a 
basis everywhere recognized as lawful. Now, there is, in 
our opinion,such a marked and material difference between 
the two classes of peddlers as to make it entirely proper 
for the legislature, acting on considerations of general 
policy, to tax one class and to permit the other to go free. 
The man who goes about the country selling what he has 
himself produced may be presumed to confer a benefit upon 
the general public by eliminating the profits of the retail 
merchant, and perhaps even those of the wholesaler and 
jobber. He has a fixed abode where he produces the things 
which he sells, and where he may be reached and required 
to make good his warranties. He is generally the owner 
of-immovable property which is subject to state and local 
taxation. It may be that he is required by the municipal- 
ity in which he lives to pay a poll tax and a tax upon his 
business; to build and repair sidewalks, and keep the same 
_ free from snow, ice and other obstructions. He contributes 
to the social, educational and financial prosperity of the 
community in which he resides. He bears a just share 
of the burdens of government. And, in addition to 
all this, it must be remembered that the sale of his prod- 
ucts is only incidental to the business of producing 
them. These characteristics, speaking generally, distinguish 
the untaxed peddler from the peddler who is taxed, and 
they are, it seems to us, quite sufficient to justify the classi- 
' fication which the legislature has made. In State v. Ste- 
venson, 109 N. Car., 730, a license tax upon merchants was 
_upheld although it exempted purchasers of farm products 
from the producers. The court,after observing that the law 
puts all merchants dealing in farm products purchased of 
the producers in one class, and all other merchants in an- 
other class, and treats all in each class alike, goes on to 
say: “There is no discrimination in either class. The 
power to select particular trades or occupations and sub- 
ject them to a license tax can not be denied to the legisla- 


350 NEBRASKA REPORTS. [ VoL. 64 


Rosenbloom v. State. 


ture—nor the power to tax such trades according to differ- 
ent rules, provided the rule in regard to each business is 
uniform.” The supreme court of Maine had before it in a 
recent case the question we are now considering. State v. 
Montgomery, 48 Atl. Rep., 18, 16. In delivering judgment 
sustaining the law, Savage, J., said: “It is contended that 
the exception which permits one to peddle without license 
‘the products of his own labor, or the labor of his family, 
any patent of his own invention, or in which he has become 
interested by being a member of any firm, or stockholder 
in any corporation which has purchased the patent,’ is a 
discrimination in favor of some and against others. We 
do not think so. If one may peddle freely the products of 
his own labor, somay all. The products may be unlike, but 
the freedom to prosecute one’s own business and to peddle 
his own products is free alike to all. So of the other ex- 
ceptions. While it may happen that various producers 
may peddle each the product of his own labor without 
license, but not of the labor of another, still we think this 
fairly answers the requirements of uniformity. The legisla- 
ture is the sole judge of the extent to which the business of 
peddling should be regulated, and its conclusions are final, 
so long as the burdens imposed do not bear unevenly upon 
citizens. Ea parte Thornton, 12 Fed. Rep., 538.” This 
decision is in conflict with State v. Wagener, 69 Minn., 206, 
veferred to in the brief of counsel for defendant. In each 
case the statute construed was held to be a police regula- 
tion having for its object the protection of the public. In 
this case we have no occasion to determine which view of 
the matter is correct, because the classification in our stat- 
ute was made for the purpose of taxation and not for the 
purpose of regulating the business of peddling. It is plain, 
of course, that a particular classification may be valid if 
the object of the legislation is revenue, and invalid if the 
object is regulation. 

The law is also assailed on the ground that it lacks defi- 
niteness and certainty, but we think there is so little merit 
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in this objection that it may be overruled without discus- 
sion. 
The judgment of the district court is 
AFFIRMED. 


Ho.coms, J., dissenting. 


Although entertaining the profoundest respect for the 
legal ability, erudition and discriminating judgment of my 
associates, I am unable to concur in the majority opinion 
formulated by the chief justice in this case, and will, as 
briefly as is consistent with reasonable clearness of expres- 
sion of my own views, give some of the reasons which impel 
me to dissent therefrom. 

The conclusion reached necessitates the overruling of 
several prior decisions of this court, of many years’ stand- 
ing, which have become and should be regarded as the 
‘settled law of the state; and this I am unwilling to assent 
to, because the principle of stare decisis is, in my judg- 
ment, too lightly regarded, and the overturning of the ad- 
judications referred to is without sufficient cause. The law 
as therein enunciated has stood unchallenged for over a de- 
cade, and should not now, except upon the most. weighty 
and grave consideration, be overturned. The doctrine, as 
expressed in the overruled decisions, as to the power to 
enact laws providing for imprisonment to enforce collec- 
tion of taxes, is itself sound in principle, and supported by 
both reason and authority. The soundness of these de- 
cisions has not been challenged since they were enunciated, 
and they should not now be overruled unless unmistakably 
and radically unsound in principle. The course of legisla- 
tion has been consistent with the constitution as construed 
in these overruled decisions. The charters and ordinances 
of the cities and towns have been enacted and enforced in 
conformity with the law as thus construed. The whole 
history of jurisprudence of the state lends color and sup- 
port to the principle as announced -therein, to the effect 
that the collection of taxes is to be enforced by the applica- 
tion of remedies civil only in their nature. It is aptly said 
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by Mr. Justice White, in a dissenting opinion in Pollock v. 
Farmers’ Loan & Trust Vo.,.157 U.3., 429, 650 (and I can 
do no better than quote his words): “The conservation 
and orderly development of our institutions rests on our 
acceptance of the results of the past, and their use as lights 
to guide our steps in the future. Teach the lesson that 
settled principles may be overthrown at any time, and con- 
fusion and turmoil must ultimately result. * * * The 
fundamental conception of a judicial body is that of one 
hedged about by precedents which are binding on the court 
without regard to the personality of its members. Break 
down this belief in judicial continuity, and let it be felt 
that on great constitutional questions this court is to de- 
part from the settled conclusions of its predecessors, and 
to determine them all according to the mere opinion of 
those who temporarily fill its bench, and our constitution 
will, in my judgment, be bereft of value and become a most 
dangerous instrument to the rights and liberties of the 
people.” 

It is worthy of note that of the five eminent jurists who 
have graced the bench we now occupy, and who have all 
expressly concurred in the views as stated in the several 
decisions it is now proposed to overthrow, two of them 
were honored members of the constitutional convention 
which formulated the organic law of the state which they 
afterwards were by the people of the state called upon to 
interpret and expound. Who shall say that these men, not 
only because of their great learning, but also on account of 
their presence and participation in the work of that con- 
vention, were not in a peculiarly advantageous position, 
and well qualified to correctly interpret and construe the 
several provisious of that important document? When it 
was held in the case of State v. Green, 27 Nebr., 64, that 
an occupation tax is to be collected by distress and sale 
of the property of the tax debtor in the same mauner as 
the collection of debts generally, and not by imprisonment, 
the conclusion, I assume, was arrived at on the theory that 
by the adoption of the constitution, with its provision 
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against imprisonment for debt in any civil action except in 
case of fraud, an occupation tax was a debt, within the 
meaning of the word as used in that instrument, and there 
fore collection thereof could be enforced only as other civil 
obligations. The language of the constitution is fairly sus- 
ceptible of this interpretation without doing violence to 
any well-recognized rule of construction. If a tax is 
treated as a debt, as it is by all authorities, then the con- 
struction was proper, and the fact that no lengthy reasons 
were given in support of the decision in no way militates 
against its soundness. I am aware that in many jurisdic- 
tions a distinction is made between a debt created by the 
levy of taxes and those arising ordinarily between individ- 
uals on contract or otherwise. But the reason given for 
such construction is not free from imperfection, and is in 
some cases warranted, because of substantial difference 
in the language of the law which was being construcd. 
The logic of the majority opinion is to hold that in a purely 
fiscal measure, enacted solely for the purpose of raising 
revenues, the enforcement of the provisions of the act, and 
the collection of dues levied thereunder, whether on prop- 
erty, person or business, may be coerced by invoking the aid 
of the criminal law, and the infliction of fines and imprison- 
ment on the person on whom the obligation rests, regard- 
less of the question of his ability to meet the obligation, or. 
the possession of property or means. wherewith to satisfy:. 
the same. The doctrine, if extended to its legitimate scope 
and breadth, authorizes every municipality in the state to 
levy taxes on the person, property and business of the in- 
habitants thereof, within the limits of the law, and to co- 
erce payment by arrest and incarceration of the delinquent 
until the taxes are paid, or until a judgment of fine and 
imprisonment is satisfied. This, to me, is a startling doc- 
trine, and thoroughly repugnant to our entire system of 
jurisprudence, and in conflict with the very letter of the 
constitution itself. Such a construction, it seems to me, is 
contrary to the constitution, as evidenced by the terms of 
that instrument, the course of judicial construction since 
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its adoption, and the character of the legislation enacted 
with reference thereto. A tax, in this state, has always, so 
far as my knowledge extends, been regarded as a civil lia- 
bility of the same general character as other debts, and so 
considered by both the courts and the legislature. With 
reference to real estate taxes even the personal civil liabil- 
ity has been eliminated, under the laws in relation thereto 
as‘ construed by this court; and all such taxes are held to 
be only a charge against the real estate against which 
levied, to be satisfied by a sale of the property, and not by 
recourse to the personal liability of the owner of the prop- 
erty when assessed. A personal property tax, or a tax on 
a business or calling, has heretofore, I think, without ex- 
ception, been treated as a civil liability against the person 
to whom assessed, for the enforcement of which the taxing 
authorities could resort only to remedies common to the 
collection of other civil liabilities. In a very recent suit 
we decided that a civil action was maintainable for the 
recovery of personal taxes in the same manner as for the 
recovery of debts generally. Hoover v. Hngles, 63 Nebr., 
688. In fact, the entire history of the state, both judicial 
and legislative, since the adoption of our present constitu- 
tion, so far as my knowledge extends, has treated the obli- 
gations imposed for revenue purposes on the same plane 
as debts generally, and the collection thereof to be en- 
forced in a civil action, and not by punishment in a crim- 
' inal proceeding, by fine and imprisonment. I venture to 
say that a search will be made in vain for an utterance 
either by the courts or the legislature of the state during 
the last quarter of a century indicative of the power of 
the legislature to authorize the coercion of the payment 
of the public revenues in a criminal action by fines and im- 
prisonment. Is it not fairly inferable, since the legisla- 
jure has made no attempt to authorize the enforcement of 
the collection of the revenues necessary for the expense of 
government, except by civil remedies, such as are common 
to the enforcement to all civil obligations, that it, too, has 
given a construction of the constitution in harmony with 
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the prior utterances of this court? Is it not reasonable to 
say that the legislature, enacting laws for the collection 
of the public revenues, would, in all probability, go as far 
as its powers were deemed to extend? The necessity for 
the speedy collection of all such taxes, and that all against 
whom the charge is made should bear their just proportion 
of these necessary public burdens, would naturally suggest 
to any legislative body the wisdom of making the payment 
of the obligation as certain and prompt as might be done 
under a full exercise of the powers belonging to the legisla- 
ture in that regard. Can there exist any reasonable doubt 
that for over a quarter of a century the legislature and the 
courts of the state have deemed the power of coercing pay- 
ment of the public revenues exhausted when all remedies 
for its collection permitted in actions civil in their nature 
had been provided for? I am not speaking of license 
taxes, but of measures purely fiscal, for the collection of — 
revenues generally in support of government, and as the 
term is ordinarily understood. I shall speak of license 
taxes later on. If the legislature and the courts during © 
this long period of time have so construed the force and 
effect of the constitutional provision referred to, then I 
submit that it is now too late to undertake to give to it an 
entirely inconsistent and contrary construction. But it is 
said in the majority opinion that it is not all civil liabili- 
ties that are included in the purview of this provision of 
the constitution, and we are cited to authorities holding to 
the right of imprisonment under the bastardy act, which 
is denominated a “civil action.” These authorties, how- 

“ever, expressly hold that while the action is in its nature 
civil, as distinguished from a criminal trial, yet the law, 
as enacted, is an exercise of the police powers of the state. 
Ex parte Donahue, 24 Nebr., 66. As a police regulation, 
the imprisonment is lawful, and it was competent for the 
legislature to provide for imprisonment as a means to the 
desired end. It is not to be doubted that, in the exercise of 
the police powers of the state, imprisonment is justified 
and warranted for the preservation of public morals, good 
order and the peace and welfare of society. 
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A similar constitutional provision against imprisonment 
for debt is found in the constitution of Ohio, from which 
ours is adopted word for word, and which has existed in 
that state for over half a century. I have yet to learn of 
an authority in that jurisdiction, or action by the law- 
making body, recognizing the power of the legislature to 
coerce payment of taxes levied for public revenues by fine 
and imprisonment for failure to pay the obligation thus 
imposed. Surely this is some indication of the soundness 
of the construction heretofore given to an identical pro- 
vision in our own constitution. It is held there, as here, 
that the bastardy act, providing for a judgment against 
the putative father, and its enforcement by imprisonment, 
may be resorted to, and that such judgment is not a debt, 
within the meaning of the constitutional provision under 
consideration. Musser v. Stewart, 21 Ohio St., 353. While 
the section has been construed in various ways by the 
court of last resort of that state, none of the decisions re- 
lating thereto give countenance or support to the construc- 
tion adopted in the majority opinion in the case at bar. 
In a very early case in one of the inferior courts of that 
state that provision of the constitution was under consider- 
ation, and it is there said: “The 15th section of the first 
article of the constitution declares, ‘That no person shall 
be imprisoned for debt in any civil action, on mesne or 
final process, unless in cases of frauds.’ This provision 
is contained in the bill of rights, and is an explicit declara- 
tion that the people have reserved to themselves the sacred 
boon of personal liberty, and have denied to the govern- 
ment all control over their persons, except for the commis- 
sion of crimes, and the isolated case of fraud in their busi- 
ness transactions. This declaration is regarded as an 
ample safeguard, without either legislative or judicial con- 
struction, and admits of no such thing by either the one 
or the other departments ‘of the government.” Messenger 
v. Lockwood, 9 West. Law J. [Ohio], 521. This construc- 
tion appears reasonable and fairly supported by the lan- 
guage used. On the same point it is stated in the syllabus 
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in State v. Mace, 5 Md., 337: “The term ‘debt,’ in that 
clause of the constitution which provides that ‘No person 
shall be imprisoned for debt,’ is to be understood as an 
obligation arising otherwise than from the sentence of a 
court for the breach of the public peace or commission of a 
crime.” I hope I may be pardoned for quoting at some 
length from the opinion of the court in the case last men- 
tioned, because my own views are reflected therein quite 
as clearly as I could express them in language of my own 
choosing. The court says: “The 44th section of the 3d 
article of the constitution declares: ‘No person shall be 
imprisoned for debt’; and the court of common pleas have 
decided in this case that a fine imposed by a justice of the 
peace for a violation of the act of 1854, chapter 188, is a 
debt within the constitutional meaning of the term. In this 
view we do not concur. We think the constitution ought 
to have a common sense interpretation, by which we mean 
the sense in which it was understood by those who adopted 
it, and, if it receive such a construction, in our judgment 
the term ‘debt’ is to be understood as an obligation, arising 
otherwise than from the sentence of a court for the breach 
of the public peace or commission of a crime. Although 
it is a well recognized canon of construction, that where 
legal terms are used in a statute they are to receive their 
technical meaning, unless the contrary plainly appears to 
have been the intention of the legislature, the principle, 
however, does not apply to the interpretation of the or- 
ganic law, which is to be construed, according to the ac- 
ceptation of those who adopted it, as the supreme rule of 
conduct both for officials and individuals, and, in con- 
formity with this view, it has been habitual for the supreme 
judiciary of the United States to derive light and instruc- 
tion from the commentaries of the framers of the federal 
constitution. * * * We can not be insensible to the 
fact that in all the struggles for the abolition of the law 
for imprisonment for debt, the advocates of the measure 
contended it was unjust and cruel to place the unfortunate 
debtor on the same footing with the disturber of the public 
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peace, or the perpetrator of crimes punishable by fines. 
The evident intention of the constitution was to relieve 
those who could not pay their debts, and not to shield from 
punishment persons who had violated the public law.” 
The supreme court of North Dakota, speaking on the same 
subject, though with reference to provisions unlike ours 
(Granholm v. Sweigle, 3 N. D., 476, 479), says: “If not a 
tortious act (and we think it was not), the appellant 
would be protected from arrest and imprisonment by sec- 
tion 15 of the state constitution, which provides that ‘No 
person shall be imprisoned for debt unless upon refusal to 
deliver up his estate for the benefit of his creditors in such 
manner as shall be prescribed by law; or in cases of tort; 
or where there is a strong presumption of fraud.’ The 
term ‘debt,’ as employed in section 15, supra, is manifestly 
used in a broad sense, and hence will embrace such obliga- 
tions to pay money as arise upon the law, as well as those 
which arise upon contract.” The supreme court of 
Georgia, in Cooper v. Mayor, 4 Ga., 68, holds that where a 
tax had been imposed by a city ordinance upon free’ per- 
sons of color, and in case of non-payment the act provided 
that such person should be arrested and committed to the 
common jail, and there confined until the same was paid, 
such imprisonment was repugnant to the laws of the state 
and therefore void. In the authorities referred to the. 
word “debt,” when found in an organic law, is given a 
broad and popular meaning, as it occurs to me ought to be 
done. If, as is said, such a provision denied to the govern- 
ment control of the persons of a state, except for the com- 
mission of crimes or in cases of fraud, or if the word “debt” 
is to be understood as an obligation arising otherwise than 
from the sentence of a court for a breach of the public 
peace or the commission of a crime, or if it embraces obli- 
gations to pay money as arise upon the law, as well as 
those which arise upon contract, then may it not, in rea- 
son, be said that an obligation imposed by the levying of 
a tax for revenue purposes is a debt fairly within the scope 
and purview of the word as used in the constitution, and 
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that the decisions overruled have such support in principle 
and on authority as not to justify their condemnation in 
order to adopt a construction which is more technical and 
less Hberal? 

In all the authorities cited in the majority opinion, a 
tax is recognized as a debt, in its broad and comprehensive 
seuse, but is held not to come within the purview of the 
word as used in the organic law, for different reasons,— 
some upon one ground and some on others; but the tend- 
ency of all is to limit and restrict the meaning, rather than 
to use it in a popular sense. It is also to be noted that in 
many of the statutes and constitutions the language used 
is altogether different in meaning from our own. In some 
states the exemption from imprisonment for debt is lim- 
ited to contracts, either expressed or implied, and does 
not extend to obligations arising ex delicto. Surely it will 
not be contended that under our constitution a civil ac- 
tion for a liability founded on tort can be enforced by 
imprisonment, and yet, to be consistent, my associates 
must so construe our constitution, in order to justify the 
doctrine enunciated. In Re Dassler, 35 Kan., 678, cited 
in the majority opinion, the supreme court of that state 
holds that “road assessments or levies are not debts within 
the meaning of the constitutional provision abolishing im- 
prisonment for debt, as such provision applies only to 
liabilities arising upon contract.” It is evident, by a 
reading of the opinion, that the right to imprison is also 
justified as an exercise of the police power. Says the 
court: “It was decided by this court, in Re Wheeler, that 
‘the provision of the constitution [sec. 16] declaring “no 
person shall be imprisoned for debt except in cases of 
fraud,” applies only to liabilities arising upon contract,’ 
therefore road assessments or levies are not debts within 
the meaning of the constitutional provision abolishing im- 
prisonment for debt. The power to impose labor for the 
repair of public highways and streets has been exercised 
from time immemorial, and comes within the police regula- 
tion of the state or city. A commutation of.such labor in 
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money in lieu of work, while in the nature of a tax, is not 
in common speech or in customary revenue legislation, 
understood as embraced in the term tax. The power to 
impose this labor is exercised for public purposes, and the 
general good and convenience of the community.” City of 
Charleston v. Oliver, 16 S. Car., 47, 52, was a case relative 
to the right of enforcing payment of a license tax by im- 
prisonment, and it was there held that the abolishing of 
imprisonment for debt did not apply to debts due as taxes. 
This case supports the general proposition laid down by 
Judge Cooley, and is the only one directly in point which 
may be said to fully sustain the doctrine announced in the 
majority opinion. In that case, as a reason for adopting 
the construction which it did, the court says: “The mani- 
fest object was to deprive the citizen of the power to have 
his fellow-citizen imprisoned for non-payment of his debt. 
This power, in the hands of private individuals, had long 
been a subject of discussion, and had been previously cir- 
cumscribed by the enactment of the Insolvent Debtors’ and 
Prison Bounds acts, which had no application to taxes, 
and the object of the clause in question, undoubtedly, was 
still further to limit this power by confining its exercise 
to ‘cases of fraud.’ ” 

Some of the authorities cited relate to an exercise of the 
right of regulation under the police powers of thé state, 
and on decisions of that character I have no comment to 
offer. This power must be conceded, and is too firmly 
established in our system of jurisprudence to be regarded 
as other than one of its important branches, and necessary 

. for the welfare and protection of society. 

What I have heretofore said applies only to my concep- 
tion of the duty of this court to adhere to the precedents 
already established, and what appears to me to be sufficient 
reasons therefor. I have only spoken of what, in my judg- 
ment, is a very proper construction of the scope and effect 
of the constitutional provision declaring against imprison- 
ment for debt, when applied to measures for the collec- 
tion of taxes of a purely fiscal character, and solely for 


VoL. 64] JANUARY TERM, 1902. 361 


Rosenbloom v. State. 


the purpose of raising revenues for the support of govern- 
ment, whether of the state and its political subdivisions, 
or of any municipality therein. There is another and 
equally important view of the question which is being de- 
cided when it is viewed and considered as imposing a li- 
cense tax, as distinguished from the exercise of the taxing 
power generally. The majority opinion not only, in terms, 
overrules the three prior decisions mentioned, but in effect, 
and indirectly, overturns and repudiates the doctrine an- 
nounced and adhered to in a long line of decisions, be- 
ginning with State v. Bennett, 19 Nebr., 191, to the effect 
that an occupation or purely revenue-producing tax can 
not be levied and collected as a condition precedent to the 
issuance of a license to engage in the business taxed ; that, 
when so levied and collected, the tax becomes license 
money, to be disposed of in the manner provided by sec- 
tion 5, article 8 of the constitution. In escaping the pro- 
visions of the constitution against imprisonment for debt, 
my brothers have come in conflict with section 5, article 
8, which declares that all license moneys shall be paid into 
the common-school fund, when collected. This latter sec- 
tion of the constitution by this decision has been restricted 
in its application, in my opinion, much more than is war- 
ranted by its unambiguous language, or than was the 
evident intent of its framers. It now must read, if I cor- 
rectly understand the import of this decision, that all 
license moneys, if collected under an act or ordinance 
whose chief object and aim is regulation, must be paid 
into the common-school fund, but, if the main purpose ap- 
pears to be the raising of revenues, then the license moneys 
derived therefrom may be applied to any lawful purpose 
provided by such act or ordinance. To this construction I 
can not assent. The section, in unmistakable terms, pro- 
vides that all license moneys shall be paid into the com- 
mon-school fund. There is no exception or qualification. 
and if the tax is a license tax, if it is required to be paid 
as a condition precedent to obtaining the license, or engag- 
ing in the business, if it is made unlawful to engage in the 
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husiness taxed without’ a license, then the fees thus 
derived, by whatever name the act or ordinance may 
be called, and whatever may appear to be its chief aim and 
object, are license money, and must go where the constitu- 
tion directs, or that instrument is violated. This sec- 
tion of the constitution has made it impossible to raise 
revenue for general purposes by clothing an act in the garb 
of a license law, and providing for criminal prosecution 
and punishment as a means of coercing payment of the 
tax thus imposed. The section decrees, in unmistak- 
able terms, that all moneys so derived shall be paid ex- 
clusively into the common-school fund. This court first 
fell into an error in this respect in the opinion in the case 
of State v. Boyd, 63 Nebr., 829, from which I dissented, 
where the rule was announced that, in construing ordi- 
nances providing for license taxes, if the purpose appeared 
to be to raise revenues, the money was a tax, but, if regula- 
tion was the end and object in view, the money results 
from an exercise of the police power, and is license money. 
The standard there set up by which the application of the 
moneys derived as a result of licensing a business is to be 
deterinined was an arbitrary one, and at variance with the 
intent and meaning of the language used in section 5, 
article 8, of the constitution, which neither makes nor 
warrants such distinction. The true rule, in my judgment, 
should be that if, in such an act or ordinance, there is any 
element of regulation, a license tax is justifiable, and its 
payment may be enforced by declaring the business taxed 
unlawful, and providing for punishment by fine and im- 
' prisonment for engaging in the business declared unlawful 
without procuring a license therefor. If the measure is 
solely a revenue-producing act, without any element of 
regulation, and in substance an occupation tax, then it 
must be justified and enforced under the taxing power, and 
as a civil liability only. I understand the rule to be of 
quite general application that, if there is any element of 
regulation in a licensing tax act, then the act is valid as an 
exercise of the police power, even though the collection of 
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revenues be one of the objects, and incidental thereto, and 
that it is not at all necessary that regulation shall be the 
paramount aim and object. This court has recognized the 
distinction between the two forms of taxation in Pleuler 
v. State, 11 Nebr.,547, 566, where itis said: “By the consti- 
tution of this state, the legislature, within certain specified 
inhibitions and limitations, is invested with full legisla- 
tive power. And this power includes, as no one will deny, 
that of police regulation, which being neither defined nor 
specially limited, is practically left by the constitution to 
legislative discretion, so long as no right secured by that 
instrument is encroached upon. Taxation is also a legisla- 
tive power, and is specifically mentioned in the constitu- 
tion, but always in connection with the subject of revenue, 
for the support of the government generally, or some par- 
ticular department or branch of it. And it is in such con- 
nection that we find the requirement of uniformity. This 
being so, we are led to conclude that this constitutional in- 
junction has reference solely to taxation, pure and simple, 
according to the commonly accepted meaning of that term, 
for the purpose of revenue merely, and not those imposi- 
tions made, incidentally, under the police power of the 
state, exerted either directly or by delegation, as a means 
of constraining and regulating what may be regarded as 
a pernicious or offensive act or business,”—citing and quot- 
ing from a large number of authorities. The supreme court 
of the United States says: “The power to license is a 
police power, although it may also be exercised for the 
purpose of raising revenue. We can not say, as a matter 
of law, that when a municipal corporation is authorized 
‘to regulate, tax and license ferry-boats,’ the imposition of 
a license fee of $100 per boat is not within the power to 
regulate and license, and is consequently not within the 
police power.” Wiggins Ferry Co. v, East St. Lowis, 107 
U. S., 365, 27 L. Ed., 419. In State v. Ashbrook, 48 L. R. 
A. [Mo.], 265, 269, it is observed: “In order to sustain leg- 
islation of the character of the act in question as a, police 
measure, the courts must be able to see that its object to 
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some degree tends towards the prevention of some offense 
or manifest evil, or has for its aim the preservation of the 
public health, morals, safety, or welfare.” Many other 
authorities might be cited, but the above are deemed suffi- 
cient for present purposes. Ordinarily, and I think it was 
so contemplated by the constitution framers, a license tax 
arises from an act of regulation, and, as expressed by the 
United States supreme court, is an exercise of the police 
power of the state. It is the exaction of a fee for the priv- 
ilege of engaging in a specified business or vocation. It is 
not a tax on the business, but is a condition precedent to 
the right to engage in it. The business is regarded as one 
requiring regulation, and the fee is exacted as an efficient 
means of accomplishing the desired result. It is made un- 
lawful, and imprisonment provided as the punishment 
not for failure to pay the tax, but for engaging in a busi- 
ness declared unlawful unless a permit is granted by the 
proper authorities to engage therein, and the requiréd fee 
paid therefor. This is made manifest when it is considered 
that the offending party becomes guilty by engaging in the 
prohibited act without a license, and no payment of the 
required license fee thereafter would purge him of such 
guilt. He is not imprisoned until he pays the license fee, 
but until he has paid the fine or served the term of im- 
prisonment imposed for its violation. When a tax is levied 
solely for revenue purposes, and on different kinds of busi- 
ness or callings, it is properly demoninated an occupation 
or business tax, and rests on the same general principles as 
the imposition of taxes generally for revenue purposes. 
The first is required for the privilege of engaging in the 
business which he is otherwise precluded from pursuing, 
and as a means of regulation, and the latter levied on the 
business he is already lawfully engaged in. With these 
distinctions kept clearly in mind, the validity of any law 
on either branch of the subject ought not to be very greatly 
difficult of determination. The doctrine has never hereto- 
fore gained a foothold in this state which authorizes the 
exaction and collection of a business tax for purely revenue 
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purposes under the guise of an act to license the business 
taxed, and with authority to imprison the delinquent if 
the tax is not paid. And I can not conceive of any state of 
affairs which would permit this to be done without ex- 
pressly violating the constitutional provision declaring all 
moneys derived from licenses must be applied to the one 
specified purpose. 

It is clear to my mind that the act, the validity of which 
is in question in the present case, is an act of regulation, 
and was so intended by the legislature, and not an act 
solely for the purpose of raising revenue, as held in the 
majority opinion. It seems to me almost too obvious for 
argument that the amendment of the act of the legislature 
of 1901 was chiefly for the purpose of better regulating the 
different kinds of business therein mentioned, and to pre- 
vent the indiscriminate peddling by wholly irresponsible 
parties, to the detriment of the different communities of 
the state, and to prevent imposition on the people gen- 
erally. It bears on its face the stamp of regulation, pro- 
tection to the inhabitants and the preservation of the 
public welfare. Its. tendency is to confine the business 
licensed in the hands of but a few persons in each county. 
It has features that would indicate an intent to, in a 
measure, prohibit, and can this be regarded as other than 
for the purpose of regulation? The very fact of requiring 
every person included in the provisions of the act to take 
out a license before engaging in the business, to have a 
record of the issuance of the same and the name and resi- 
dence or location of the party licensed, and to require an 
exhibition of the license when requested, are all well cal- 
culated to act as a regulation, and to dignify the calling 
in its importance, and to restrict it to the more responsible 
of those disposed to engage in the business. It is 
the same regulation and restraint that lies at the founda- 
tion of almost every act requiring a license fee to be paid, 
and the issuance of a license to the person thereby author- 
ized to engage in a business otherwise made unlawful. 
The statute prior to 1901 provided generally for a tax of 
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$30 on each peddler of watches, clocks, jewelry or patent 
medicines, and all other wares and merchandise, for a 
license to peddle throughout the state for one year, and 
provided a penalty of $50 for a violation of the act, the 
guilty party to stand committed until the fine was paid. 
By the amendment of 1901 the act was made to apply only 
to peddlers plying their vocation outside the towns and 
cities, and graduated the tax from $25 on the walking ped- 
dler to $100 on the one using a team of four horses, and 
excluded from the provision of the act those who sold their 
own work or production, or educational, and those selling 
at wholesale to merchants, and persons selling fresh meats, 
fruit, farm produce, trees or plants, exclusively. Why 
. these changes in the provisions of the original act, discrim- 
inations, and exceptions, if the raising of revenues was the 
aim and object in view? Who can doubt, in view of these 
amendments, that the intent of the legislature was to reg- 
ulate the business of peddling by a certain class that was 
deemed detrimental to society, and consequently some 
form of regulation and restraint was required, and that 
such was the object in enacting the law, rather than that 
the sole purpose was to raise revenues? Peddling has from 
time immemorial been regarded as a subject justifying the 
exercise of the police power by regulating acts, and I 
entertain no doubt that such was the aim and object of the 
legislature when it amended, as it did in 1901, the act 
theretofore existing which related to the same subject. An 
instructive and interesting opinion on the point now being 
considered, and under a statute of the same character as 
ours, is found in Morrill v. State, 38 Wis., 428. It is there 
held: “Laws restricting the business of hawkers and ped- 
dlers, or providing for the licensing thereof, are an ex- 
ercise of the police power of the state, and do not lose this 
character by requiring payment of the license fees into the 
state treasury.” It is observed by Lyon, J., who wrote 
the opinion of the court: “The statute was doubtless 
enacted in the interest of merchants having fixed places of 
trade, on the theory that a sound publie policy demands 
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that these should be encouraged, and traveling merchants 
or peddlers discouraged; and for the further purpose of 
protecting honest and well disposed citizens from the arts 
and importunities, and frequently from the dishonest 
practices, of a class of traders to whom they are usually 
strangers, and who are not as directly amenable to those 
legal and social restraints which must necessarily greatly 
influence the business conduct of a merchant having a fixed 
place of business, and depending for his patronage upon 
one and the same community.” And further on: “The 
reasons (or at least some of them) why the legislature 
enacted the law of 1870, have already been stated. That 
they are stated correctly, and that the common law re- 
garded hawkers and peddlers with disfavor, and their vo- 
cation opposed in some degree to public policy, will ap- 
pear by reference to Jacobs’ Law Dictionary.” After quot- 
ing from the authorities it is further stated: “We give 
the language of the author merely to show the grounds 
upon which, centuries ago, parliament regulated and re- 
stricted the business, and that such regulation and restric- 
tion is an exercise of police power in the interest of the 
public. But with this disclaimer we must be permitted to 
add that, undoubtedly, resort is often had to this business 
for the sole purpose of obtaining admittance (which could 
not otherwise be obtained) into private dwelling houses 
in furtherance of some criminal or unlawful object. This 
is another reason why the restriction or regulation of the 
business is an exercise of police power.” The act-under 
consideration in the case at bar, in my judgment, must be 
justified and upheld as an exercise of the police power. 
It is presumed to be constitutional and valid, and all in- 
tendments are to be taken in favor of the validity of the 
act, and the exercise of lawful powers by the legislature in 
its enactment. Whether it will, when thoroughly con-’ 
sidered, square with all the express provisions of the fun- 
damental law, I can express no opinion until a full investi- 
gation is made of the subject when it is considered in the 
light of an act of regulation. It would be a vain and useless 
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effort for me alone to undertake the determination of that 
question; hence I must content myself with dissenting 
from the views of my associates in upholding the law as 
a valid exercise of the taxing power, and in overruling the 
several prior decisions mentioned in order to reach that 
conclusion. 


W. E. Gerrarp v. State OF NEBRASKA. 
FILED APRIL 2, 1902. No. 12,476. 


Occupation Tax: PEDDLERS: REVENUE Law. The provisions of the 
genera] revenue law imposing an occupation tax upon peddlers 
were enacted by the legislature in the exercise of its taxing 
power and are valid. 


Error from the district court for Hall county. Tried 
below before THoMPsSoN, J. Affirmed. Hotcoms, J., dis- 
senting. 


O. M. Quackenbush and W. A. Prince, for plaintiff in 
error. 


Frank N. Prout, Attorney General, Norris Brown, Dep- 
uty, and &. R. Horth, for the state. 


SULLIVAN, C. J. 


W. E. Gerrard, having been convicted in the district 
court-of Hall county of peddling without a license, brings 
the record of his conviction to this court for review. All 
- the questions discussed by counsel have been decided in 
Rosenbloom v. State, 64 Nebr., 342, in which we held 
that the provisions of the general revenue law imposing an 
occupation tax upon peddlers were enacted by the legis- 
lature in the exercise of its taxing power and are valid. 
This case is ruled by the Rosenbloom Case. 

The judgment is 

AFFIRMED, 

Hotcoms, J., dissents, 


Vor. 64] JANUARY TERM, 1902. 369 


Morgan Vv. State. 


FRED MoreGan Vv. StaTe OF NEBRASKA. 
FILED APRIL 2, 1902. Nos. 12,478 and 12,479. 


1, License: BiLLIARD AND POOL: ViIT.LAGE: ORDINANCE. Under the 
provisions of section 46, and subdivision 12 of section 69, article 
i, chapter 14, Compiled Statutes, 1901, village authorities have 
ample power by ordinance to license and regulate billiard and 
pool rooms. 


: License Tax. And by subdivision 8 of section 69, 
aforesaid, village trustees are authorized to raise general rev- 
enue by levying and collecting a license tax on persons engaged 
in the business of conducting billiard-and pool rooms. 


3, Ordinance: irre. An ordinance whose main object is to license 
and regulate a business or calling is not wholly void because 
a@ provision imposing a small occupation tax is not clearly ex- 
pressed in its title, as required by section 79 of article 1, chap- 
ter 14, Compiled Statutes, 1901. 


Error from the district court for Otoe county. Tried 
below before JESSEN, J. Affirmed. 


D. W. Livingston, for plaintiff in error. © 
Corydon Rood, for the state. 


Sutnivan, C. J. 


_These cases were submitted together on the same briefs, 
and will be disposed of in one opinion. In each case the 
defendant, Morgan, was convicted of violating a village 
ordinance, which was clearly intended to regulate and tax 
the business of keeping a pool and billard room. Under 
the stipulation of the parties, the validity of the ordinance 
is the only question properly before us for decision. The 
first contention of the defendant is that the village au- 
thorities in the adoption of the ordinance, attempted to 
exercise a power which the legislature had not conferred 
upon them. This contention can not be sustained. The 
power exercised by the board of trustees‘is, we think, fairly 
within the provisions of section 46, and subdivision 12 of 
section 69, article 1, chapter 14, Compiled Statutes, 1901. 

28 
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The interests of peace, good order and public morality 
require that the billiard and pool room should be conducted 
according to such rules and standards, arid subject to such 
restrictions, as may be prescribed by the municipal au- 
thorities. Such a room is not, we concede, per se a nui- 
sance, but without regulation and supervision it is likely to 
become so anywhere, and in a village it is apt to degene- 
rate into a trysting-place for idlers and a nidus for vice. 

But it is insisted that, if the ordinance was an author- 
ized exercise of the police power, the provision imposing 
an occupation tax, in addition to the license fee, is invalid. 
Without conceding this proposition, which, on account of 
the restrictive title of the ordinance, is not free from doubt, 
we dispose of it by holding that, under the rule established 
by numerous decisions of this court, the taxing clause may 
-be stricken out without destroying, or affecting in any 
way, the regulative provisions of the ordinance. Scott v. 
Flowers, 61 Nebr., 620; State v. Stuht, 52 Nebr., 209. See, 
also, Hast Kingston v. Towle, 48 N. H., 57; Chicago, B. & 
Q. &. Co. v. Jones, 149 Ill., 361; McPherson v. Blacker, 
92 Mich., 377; Grimes v. Eddy, 126 Mo., 168. 

The judgment in each case is 

AFFIRMED. 


Hiram C. WELLS, APPELLEE, V. W. W. Frazier er at., IM- 
PLEADED WITH MARION 8. ALLEN ET AL., APPELLANTS. 


FILED APRIL 2, 1902. No. 11,571. 


1, Judicial Sale: Appraisat. An objection to an appraisal of real 
estate for the purpose of a judicial sale, to be available, must 
be made and filed before a sale thereof is had. 


2. : AUTHORITY OF Derury SueErirr, A deputy sheriff 
may act for and in the place of the sheriff in making an ap- 
praisal of real estate for the purpose of a judicial sale in the 
execution of a decree of court. 

3. : OWNERS OF Equity OF REDEMPTION: DESIGNATION OF 


“pr AL.” An appraisal of the interests, in land about to be sold 
at judicial sale, of the parties to an action, against whom the 
decree operates, is not invalidated because the names of the 
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owners of the equity of redemption are not stated other than 
by the designation “et al.” after the name of the principal 
defendant in the action. 


AppgEAL from the district court for Custer county. 
Heard below before SULLIVAN, J. Affirmed. 


J. R. Dean, for appellant: 
Talbot & Allen and Alpha Morgan, contra. 


Honicomp, J. 


We will consider only the objections to confirmation of 
sale of real estate to which our attention is called in the 
brief of counsel for appellants. 

The objection that the appraisal of the land was for an 
inadequate sum comes too late, since it was not made until 
after sale, and just before an order of confirmation was 
asked for. 

As to the second objection, we have held several times 
iat a deputy sheriff may act for the sheriff in making an 
appraisement of land for the purpose of a judicial sale 
in the execution of a decree of foreclosure of a real estate 
mortgage. Richardson v. Hahn, 63 Nebr., 294, and au- 
thorities there cited. 

It is next urged that because in the appraisal and adver- 
tisement of sale the parties are designated as Hiram C. 
Wells v. William W. Frazier et al., and the appraisal was 
of the interest of William W. Frazier et al., without nam- 
ing the defendants who appeal, and who were the owners 
of the equity of redemption, this renders the proceedings 
so irregular as to amount to prejudicial error. The parties 
were designated with sufficient certainty to show the na- 
ture of the proceedings and the action in which the decree 
of foreclosure and order of sale were entered. The ap- 
praisement found the gross value of the lands, from which 
was deducted prior incumbrances, the net appraised value 
being found as the value of the interest of all the defend- 
ants in the property. This certainly would include the 
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owners of the equity of redemption, who were made par- 
ties to the action. We know of no legal ground of com- 
plaint because they were not specially singled out from 
the numerous defendants, and found to have an interest in 
the land as owners. It is obvious that they were in no way 
prejudiced by the appraisers not undertaking to ascertain 
und separate the interests of the different defendants 
against.whom the decree operated. Itis not required of the 
appraisers that they should ascertain and determine what 
the respective interests of the different defendants were 
in the land being appraised for sale. By finding the gross 
value of the land, and deducting therefrom the prior in- 
cumbrances, the value remaining represented the value of 
the interest, for the purpose of the sale, of either or all of 
those against whom the decree and its execution operated. 
Toscan v. Devries, 57 Nebr., 276. The object of the statuté 
requiring the appraisal before sale is to fix the value of 
the real estate, below two-thirds of which the land can not 
be sold. It is for the protection of those whose interests 
therein are to be divested by the sale, and the object of the 
statute is accomplished by finding the net value of the 
land. We can conceive of no valid reason for holding that 
the objecting defendants were prejudiced because they 
were not named personally and specifically in the ap- 
praisal, and consequently the failure to so designate them 
is no sufficient ground for denying confirmation of sale 
The order appealed from is accordingly 
AFFIRMED. 


JOSHUA PALMER ET AL. V. JAMES S. Caywoon. 
Firep Apri 2, 1902. No. 11,573. 


1, Petition: DEMURRER: ANSWER: LEAVE oF Court: WAIVER or Error. 
Where a demurrer to a petition is overruled, and un answer, 
under leave given by the court, is filed, the error in overruling 
the demurrer, if any there be, is thereby waived. 


2. Supersedeas Undertaking: Suir: ConpITION PRECEDENT: RETURN 
Nuxtxia Bona: Cope. It is not required that an execution be 
issued, and returned nulla bona, as a condition precedent to 
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maintaining a suit on a supersedeas undertaking executed and 
delivered under the provisions of section 588 of the Code of 
Civil Procedure. 


3. Judgment: PRorPERTY OF DEBTOR: CONDITION PRECEDENT. Nor is 
it required that the judgment creditor shall, on affirmance of 
the judgment, exhaust the property of the judgment debtor, 
before bringing suit on the bond given to operate as a super- 
sedeas pending the review of the proceedings resulting in the 
judgment by the appellate court. 


4. Suit on Supersedeas Bond: JupamMENT DEBTOR: DEATH PENDING 
Review. Nor, where the judgment debtor has died pending 
such review, can the judgment creditor be required to look 
to the estate of the deceased, although solvent, for satisfac- 
tion of the judgment, before maintaining a suit on the super- 
sedeas bond. 


5. Issue: TRIAL: PosTPONEMENT: Marter oF Rieut. When the is- 
sues in an action are regularly made up, the cause stands for 
trial; and a party thereto will not be granted, as a matter of 
right, a postponement solely on the ground that the issues as 
made by the pleadings were formed sooner than he anticipated 
they would be. 


_ Error from the district court for Saline county. ‘Tried 
below before Stusns, J. A/firmed. 


Joshua Palmer, for plaintiffs in error. 
J. D. Pope, contra. 


HoLcoms, J. 


The plaintiff below, defendant in error, instituted an 
action in the district court for Saline county against the 
defendants, plaintiffs in error, on their liability as sureties 
on an undertaking executed in favor of plaintiff’s assignor, 
who had obtained a money judgment against the principal 
in the undertaking, which it was sought to have reviewed 
on error in the supreme court, the undertaking being ex- 
ecuted under and by virtue of the provisions of section 
588 of the Code of Civil Procedure, for the purpose of stay- 
ing the execution of the judgment pending the error pro- 
ceeding prosecuted to obtain a reversal thereof. The pe- 
tition is in the ordinary form, and,in substance, alleges the 
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recovery of the judgment superseded by the undertaking 
sued on; the execution, delivery and approval of the super- 
sedeas bond; the removal of the cause to the supreme court 
on error, and the affirmance therein of the judgment re- 
covered in the lower court; the issuance and filing in the 
district court of the mandate of the supreme court direct- 
ing the enforcement of the judgment as affirmed; the 
assignment of the judgment to the plaintiff in the action, 
and that no part of the judgment, or the costs adjudged 
against him, had been paid by the judgment debtor, his 
heirs or assigns, or any other person, nor by the said de- 
fendants, who were signers of the supersedeas bond; fol- 
lowed by a statement of the amount due, and prayer for 
judgment. A demurrer was interposed, which, on consid- 
eration, was overruled, and leave given to answer, which 
was done. We are asked to review the ruling of the trial 
court on the demurrer, but that seems unnecessary, in 
view of the defendants’ action in answering to the petition, 
and thus waiving the error, if any there be, in the ruling 
on the demurrer. Buck v. Reed, 27 Nebr., 67. The answer 
admitted the main facts alleged in the petition, and as a 
defense, pleaded that, pending the review of the cause in 
which the supersedeas bond was given in the supreme 
court, the judgment debtor died seized of personal and real 
property ample to pay all his debts, and that such judg- 
ment had been allowed as a proper claim against the estate 
of the deceased; that the order of allowance was in full 
force, and said judgment was a valid claim against the 
estate, which was amply sufficient for its payment. It is 
algo alleged that the plaintiff had, after the death of the 
judgment debtor, intermarried with the widow of the de- 
ceased, and that the plaintiff, conspiring with the assignor 
of the judgment, obtained an assignment thereof for the 
fraudulent purpose of exempting the estate of the judg- 
ment debtor from the payment of the judgment, and 
to enforce collection of the same from the defendants, 
as sureties on the supersedeas bond, in violation of their 
rights. The portion of the answer relating to the filing of 
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the judgment as a claim against the estate, and its ability 
to pay the obligation, was, on motion, stricken from the 
answer, after which a reply consisting of a general denial 
was filed; and on the issues thus raised the action pro- 
ceeded to trial and a judgment adverse to the defendants, 
from which they bring the cause here for review by pro- 
ceeding in error. 

The only question presented by counsel for the sureties 
relates to the action by the trial court in striking from the 
answer that portion thereof heretofore referred to, and its 
refusal to permit the introduction of any evidence tending 
to prove that the estate was solvent, and to show the ability 
of the plaintiff to obtain satisfaction of his judgment there- 
from, and without recourse to the sureties on the super- 
sedeas bond. Counsel say: “The position that we take is 
that under ordinary circumstances the creditor can elect 
whether he will pursue the debtor or his bondsmen, but 
where the creditor died during the litigation of the subject- 
matter, and the judgment having been allowed by the 
county court as a claim against the debtor’s estate, and 
when said estate is solvent, he must pursue the same course 
as other creditors, and get his claim from the estate, and 
not be allowed to pursue and distress the securities on 
debtor’s bond.” The rule is, as we understand the authori- 
ties, that the sureties’ liability on the affirmance of the 
judgment is absolute and unconditional,—as much so as 
the principal debtors,—and that the jidgment creditor can 
not, unless, perhaps, in very exceptional cases, be required 
to exhaust the property of the principal on the undertaking 
before he is entitled to have recourse against the sureties, 
and collect from them what is due under the terms of the 
instrument. The sureties have obligated themselves un- 
conditionally to “pay the condemnation money and costs 
in case said judgment shall be affirmed in ‘whole or in part.” 
This obligation can only be discharged by the satisfaction 
of the judgment, when affirmed in the appellate court, by 
the sureties, in the event of the failure of the principal so 
to do. It has been frequently held by this court that an 
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execution is not required to be issued, and returned nulla 
bona, as a condition precedent to maintaining a suit on the 
undertaking. Cortelyou v. McCarthy, 53 Nebr., 479; 
Flannagan v. Cleveland, 44 Nebr., 58; Ayres v. Duggan, 57 
Nebr., 750; Anderson v. Sloan, 1 Colo., 484. If it is un- 
necessary to issue an execution against the judgment 
debtor, it would seem, @ fortiori, that the judgment credi- 
tor could not be required to await the delays necessary 
and incident to the administration of the decedent’s 
estate before realizing on the supersedeas bond, condi- 
tioned, as it is, for the immediate payment of the judg- 
ment on its affirmance by the supreme court. Bingham v. 
Mears, 27 L. R. A. [N. Dak.], 257; Davis v. Patrick, 57 
Fed. Rep., 909. In the Jast case cited it is said: “In the 
case heretofore cited [Babbitt v. Finn, 101 U. S., 7] it was 
held, as before stated, that a surety in an appeal bond is 
not entitled to have an execution issued against the prin- 
cipal debtor, before suit is brought on the bond; that by 
the affirmance of the judgment the sureties became liable 
to the same extent as the principal obligor; and the 
same ruling has been made elsewhere. Tissot v. Darling, 
9 Cal., 278; Murdock v. Brooks, 38 Cal., 596, 603; Ander- 
son v. Sloan, 1 Colo., 484; Smith v. Ramsay, 6 Serg. & R. 
[Pa.], 576. If it be true that the liability of the surety is 
so absolute that he is not entitled to insist on the issuance 
of an execution against the principal debtor, it can hardly 
be contended that the defendants below were entitled to 
have the suit on the bond stayed until the attached lands 
were sold, and that security exhausted. If the sureties 
desired to avail themselves of the attachment lien, it was 
their plain duty to pay the judgment debt, and by so doing 
become subrogated to whatever lien the judgment creditor 
had acquired on the lands in question.” It is a rule of 
very general application in actions at law on undertakings 
of the character of the one under consideration that a 
surety must, in the first instance, meet his obligation, and 
can not legally cast the burden on the person to whom the 
obligation runs to undertake to secure satisfaction from 
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the principal debtor before he may legally proceed against 
the surety, but, on the contrary, he may, at his election, as 
soon as the breach occurs, proceed to the enforcement of 
his rights by the virtue of the undertaking, and the legal 
duty rests on the surety to satisfy the obligation for which 
he is bound, and because thereof he may be subrogated to 
the rights of the judgment creditor, and may in his own 
behalf proceed in his own way to secure reimbursement 
and satisfaction from the principal debtor, for whose com- 
pliance with the terms of the undertaking he has vouched 
and become sponsor. We know of no sound reason or any 
recognized rule making an exception in a case where the 
principal debtor has died, and, as to his liability, satisfac- 
tion must be obtained from his estate. If the estate was 
solvent, then, indeed, would it be no additional burden to 
require the sureties 0 satisfy the obligation, and in turn 
look to the estate for the enforcement of their rights as 
sureties, and the rights of the obligee, to which they are 
subrogated by the payment of the obligation. If the 
obligee can not be required to resort to the property of the 
principal debtor in the first instance, before looking to the 
suveties, we are unable to distinguish, on principle, why 
he must, when the principal debtor dies, look to his estate 
for satisfaction of the obligation, before having a right to 
proceed against the suretfes. We are of the opinion the 
rights of the creditor are in nowise modified or changed 
by reason of the decease of the judgment debtor, and the 
sureties can not escape the obligation they assumed, or 
delay its enforcement, because of that fact. The defense 
sought to be interposed can not avail the sureties on the 
bond declared on in the case at bar, and the trial court did 
not err in its rulings in respect of the same. 

There is also-complaint because the trial court did not 
continue the cause at the time trial was had, on the defend- 
ant’s application. It is insisted that because the motion 
to strike out a part of the answer was sustained, and the 
‘plaintiff replied instanter to the answer as it then stood, 
the cause should have been continued, because the issues 
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were prematurely made up, and before the defendants were 
prepared for trial. No other reason is given for a post- 
ponement of the trial, and we know of no rule of practive 
that will give to a defendant, as a matter of right, a con- 
tinuance of a cause on the ground that the issues, as made 
by the pleadings, were formed sooner than he anticipated 
they would be. The cause stands for trial as soon as the 
issues are formed, unless for some valid reason one of the 
parties is entitled to a postponement. We perceive no 
error in the record and the judgment therefore should be, 
and accordingly is, . 
AFFIRMED. 


Ki, MOULTHAN ET AL., APPELLEES, V. FRED APKING FT AL., 
APPELLANTS. 
FILED APRIL 2, 1902. No. 11,579. 


1. Confirmation of Sale: Evipence. Record examined, and held -con- 
firmation of sale of real estate was regularly and properly en- 
tered; held also the evidence is sufficient to sustain the ruling 
of the trial court on objections to appraisal and confirmation 
of sale. 


2. Certificate of Incumbrance: REVENUE Stamp. The certificates of 
prior incumbrances and appraisal of land for the purpose of 
sale in foreclosure proceedings are not required to be stamped, 
under the provisions of the war revenue act of 1898. Noble v. 
Citizens’ Bank of Geneva, 63 Nebr., 847, followed. 


3. Brief: RECORD: QUESTION PRESENTED. Questions discussed in briefs 
which are not properly presented by the record will not be 
considered. . 


APPEAL from the district court for Fillmore county. 
lIeard below before Stusss, J. A/firmed. 
J. H. Stirling, for appellants. 


F. B. Donisthorpe and Charles H. Sloan, Frank W. 
Sloan and Robert J. Sloan, contra. 


HOLCOMB, J. . 


Appellants, who were defendants below in a suit for the 
foreclosure of a real estate mortgage, objected to the ap- 
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praisement of the land made for the purpose of a sale in 
satisfaction of the decree and in pursuance of the order of 
court, and also to the confirmation of the sale thereafter 
made, on the ground that the appraisement so made was 
so much below the real value as to be in fraud of the rights 
of the appellants, who were the owners of the equity of re 
demption. ‘he land was appraised at the gross sum of 
$2,500. Three affidavits on behalf of appellants were filed 
in support of their objections, in which the land was esti- 
mated by the parties making the affidavits to be of the 
value of $2,800. The appellants filed their own affidavits, 
fixing the value at $4,400. But in view of their interest 
in the subject-matter in litigation and the highly inflated 
valuation placed on the land as compared with all others 
testifying regarding the question, as well as the evidence 
of value as fixed by the appraisers, these affidavits were 
very probably considered as of little value by the trial 
court in determining the matter then under consideration. 
No very great difference appearing between the affidavits 
of the others in support of the objection and the valuation 
as fixed by the three appraisers, and the court in passing 
on the question having refused to set aside the appraisal 
as being so grossly low and inadequate as to be presuup- 
tively fraudulent, we can not say such action is unsup- 
ported by the evidence. No actual fraud is charged, nor 
is any attempt made to prove that such was the-case. The 
evidence was fairly conflicting, and we think supports the 
conelusion reached. Error can not, therefore, be predi- 
cated on the ruling in that regard. Nebraska Loan & 
Building Ass’n v. Marshall, 51 Nebr., 534. - 

It is also contended that, because no revenue stamps 
were attached to the certificates of incumbrances and the 
appraisal of the land as made by the sheriff and two others 


- called for that purpose, no competent evidence existed 


showing the same to have been made, and for that reason 
the trial court could not rightfully enter an order confirm- 
ing the sale. Such certificates are not required to be 
stamped, under the provisions of the war revenne act of 
1898. Noble v. Citizens’ Bank of Geneva. 63 Nebr., 847. 
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The objection last mentioned, for the reason stated, is 
untenable. Other questions are discussed which are not 
properly presented by the record before us, and will not, 
for that reason, be further noticed. 

We find nothing in the record to warrant us in conclud- 
ing otherwise than that the order appealed from was prop- 
erly and regularly entered, and should therefore be af- 
firmed, which is accordingly done. 

. AFFIRMED. 


JACOB PECHA ET AL. V. JACOB KASrL. 
3 FILED APRIL 2, 1902. No. 11,209. 
Commissioner’s opinion, Department No. 1. 


1. Pleading: Dentat: JupGMENT. Denial of “each and every allega- 
tion of new matter set up in defendant’s answer,” and of “each 
and every other part of same, except such allegations of said 
answer as may be admissions of plaintiff’s petition,” while sub- 
ject to motion to strike or to make more specific, being neither 
a general or specific denial, is sufficient to prevent a judgment 
for defendant on the allegations of the answer. 


te) 


. Evidence: Conversion. Evidence examined, and held sufficient to 
support a finding for plaintiff in action against a joint-owner 
and the purchaser of a horse-power for conversion of it by a 
sale. 


3. Instruction: Conversion: Ricutr or Possrssion. Not prejudicial 
error to leave out the element of plaintiff's right of possession, 
in defining “conversion,” where that question, so far as the case 
on trial is concerned, is fairly submitted in another instruction. 


a 


. An instruction that, if conversion was found, 
both seller and purchaser of the property were liable, held not 
error, when the circumstances which would and would not 
make the sale a conversion had been fairly indicated. 


Error from the district court for Butler county. Tried 
helow before Bares, J. Affirmed. 


Hastings & Hall, for plaintiffs in error. 
Matt Miller, contra. 


HASTINGS, C. 


In this case the first complaint is of error in not sustain- 
ing a motion for judgment in favor of defendants on the 


. 
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pleadings. The ground for such motion was the fact that 
the reply of plaintiff merely denied “each and every allega- 
tion of new matter set up in defendants’ answer,” and 
“each and every other part of same except such allegations 
of said answer as may be admissions of plaintiff’s petition.” 
Plaintiff’s petition was for conversion of a horsepower. 
Plaintiff below, defendant in error here, alleges that on 
January 28, 1899, he was the owner of a horse-power 
jointly with plaintiff in error Pecha, and that the defend- 
ants Pecha and Ptacek converted it to their own use, and 
refused to restore it, to plaimtiff’s damage in the sum of 
$40; that, in shelling his corn, plaintiff had been compelled 
to pay $7 for the use of a sheller. Defendants deny these 
allegations, but admit that, some time before the date men- 
tioned, plaintiff and Pecha owned a sheller and horse- 
power, and say that about January 28, 1899, a division of 
the property was agreed on, and Pecha was to have the 
horse-power, and plaintiff the sheller, and since that time 
plaintiff had no interest in the power. To this answer the 
reply above stated was filed. It does not seem necessary to 
say that the trial court was not in error in refusing to ren- 
der judgment for defendants on the pleadings. The reply 
does not comply strictly with our statute. Itis hardly a 
general or special denial, but it was not a nullity. It- 
should have been required, on motion for that purpose, to 
have been made more specific or to have been stricken out, 
but while it remained in the record it was sufficient to pre- 
vent a judgment for defendants. Herdman v. Marshall, 17 
Nebr., 252; Miller v. Brumbaugh, 7 Kan., 343; Collins v. 
T'rotter, 81 Mo., 275. ‘ 

It is claimed that the evidence is insufficient to sustain 
the verdict for plaintiff in the sum of $10. The evidence is 
somewhat conflicting as to plaintiff’s assent to the taking 
and appropriation of the power, but the preponderance 
seems clearly in favor of the jury’s view that there was no 
settlement, nor agreement to divide the property, and that 
the power was taken by defendant Pecha and sold without 
the assent of his co-owner. 
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The giving of instructions Nos. 4, 7 and 9 is assigned as 
error. The first of these is, “The burden of proof is upon 
the defendant Pecha to prove the material allegations of 
his answer by a preponderance of the evidence.” It is com- 
plained that no indication as to what were the material 
allegations of the answer was given to the jury. It is con- 
ceded that no instructions covering this point were asked. 
The abstract correctness of the instruction given is not 
disputed. If a more definite instruction was desired, it 
should have been asked. It does not appear that the jury 
was misled in this matter. Instruction No. 7 told the jury 
that the wrongful taking of the property, and appropriat- 
ing the same to the party’s own use, constituted conversion. 
It is complained that this took from the jury the issue as to 
the division of the property by agreement, and that it per- 
mitted a recovery by plaintiff on the weakness of defend- 
ants’ title, and not simply on the strength of hisown. The 
instructions must be taken together, and by the eighth in- 
struction the jury were expressly told that consent by 
plaintiff to the taking and sale of property by Pecha would 
defeat his action, and also that an agreement for a division 
would have the same effect. The failure to call attention in 
the seventh instruction to the necessity that plaintiff have 

“at least an immediate right of possession in the property 
seems to be amply cured in this eighth one. 

The court having defined “conversion” as a wrongful tak- 
ing, and having stated what circumstances would and 
would not make the admitted action of defendant in sell- 
ing the property wrongful, it was not error to tell the jury, 
by the ninth instruction, that, if they found that defendant 
Pecha had converted the property and sold it to his code- 
fendant, both were liable. ; 

It is recommended that the judgment of the district 
court be affirmed. 


‘Day and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated above, the judg- 
ment of the district court is 
AFFIRMED. 
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C. G. SOMERS ET AL. V. JOSEPH VLAZNEY. 
FILED APRIL 2, 1902. No. 11,255. 
Commissioner’s opinion, Department No. 1. 


1. Liquor-License: PrETiTion. Under section 25 of chapter 50, Com- 
piled Statutes, a petition for a license to sell malt, spirituous 
and vinous liquors is sufficient if signed by thirty resident free- 
holders of the ward or village where the sale of such liquors 
is to take place, and, in case there are less than sixty resident. 
freeholders in such ward or village, the petition is sufficient if 
signed by a majority of the resident freeholders of such ward 
or village. 


2. Intoxicating Liquor: License: REemMonsTRaNcE. Under section 3, 
chapter 50, Compiled Statutes, the right to protest or remon- 
strate against the issuance of a license is not confined to resi- 
dents of the ward or village where the intoxicating liquors are 
sought to be sold. 


3. Evidence. Evidence examined, and held to support the judgment. 


Hrror from the district court for Madison county. Tried 
below before ALLEN, J. Ajfirmed. 


William M. Robertson and George L. Whitham, for 
plaintiffs in error. 


John B. Barnes, contra. 


Day, C. 


On April 11, 1899, Joseph Vlazney filed with the clerk 
of the city of Norfolk a petition in the usual form, praying © 
for a license to sell malt, spirituous and vinous liquors in 
the first ward of said city. The usual notice of his applica- 
tion was duly published as required by law. Before the 
hearing upon the application, C. G. Somers and G. lL. 
Whitham filed a protest or remonstrance with the city 
counsel against the issuing of the license, alleging, among 
othe reasons, that the names of thirty resident freehold-- 
ers of the ward were not signed to the petition; that during 
the previous year the applicant had a license to sell liquors, 
and during said year had violated the provisions of chapter - 
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50 of the Compiled Statutes by selling intoxicating liquors 
to minors, and by keeping screens and blinds upon the win- 
dows and doors of said place of business and so obstructing 
the public gaze. At the hearing before the council the 
remonstrance was overruled, and a license was ordered 
issued as prayed. The remonstrators prosecuted an appeal 
from the decision of the council to the district court, where, 
upon hearing, the action of the council was sustained. To 
review the judgment of the district court the remonstrators 
have brought the case to this court by proceeding in error. 

The evidence shows there were thirty-three resident 
_ freeholders in the first ward of said city at the time the 
petition and bond were filed and the notice of the applica- 
tion given. The petition was signed by twenty-three per- 
sons, nineteen of whom were resident freeholders in the 
ward and qualified to sign the petition. Section 25 of 
chapter 50 of the Compiled Statutes of Nebraska provides 
that “in granting any license the petition therefor shall be 
sufficient if signed by thirty of the resident freeholders, 
or if there are less than sixty, a majority of the freehold- 
ers of the ward or village where the sale of such liquors 
is to take place.” The evidence showed that there were 
but thirty-three resident freeholders in the ward, nineteen 
of whom signed the petition. This was a majority and a 
compliance with the statute. The objection urged upon 
the ground that the petition did not have thirty signers 
is not well taken. 

‘The district court held that remonstrators, being non- 
residents of the first ward, had no interest therein entit- 
ling them to remonstrate against the issuance of the li- 
cense, and that, therefore, the case stood precisely as it 
would had no remonstrance been filed. In so holding we 
think the court erred. Section 3 of chapter 50 of the Com- 
piled Statutes of Nebraska provides: “If there be any ob- 
jection, protest, or remonstrance filed in the office where 
the application is made against the issuance of said li- 
cense, the county board shall appoint a day for the hear- 
ing of said case, and if it shall be satisfactorily proven 
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that the applicant for license has been guilty of the viola- 
- tion of any of the provisions of this act within the space 
of one year, or if any former license shall have been re- 
voked for any misdemeanor against the laws of this state, 
then the board shall refuse to issue such license.” The 
policy of the law regulating the sale of intoxicating liq- 
uors is to place the sale of such liquors in the hands of 
peaceable, law-abiding persons, and with that in view re 
quires the applicant to be “a man of respectable character 
and standing and a resident of this state.” The publica- 
tion of the notice is for the very purpose of giving the fact 
of the application publicity, to the end that any person 
who has a good reason to protest against the issnance of 
the license may remonstrate if he desires to do so. The 
statute does not confine the right to protest to the resi- 
dents of the ward where the intoxicating liquors are 
sought to be sold. A fair construction of its provisions 
gives the right to protest to any one who desires to re- 
monstrate. 
One of the reasons urged by the remonstrators against 
the license was the claim that two of the members of the 
‘council had signed the petition for the license. The proof, 
however, showed that while Councilman Uhl had signed 
his name to the petition it had been by his direction 
stricken off before the hearing, and, besides, he did not 
vote upon the question of granting the license when that 
question was passed upon by the council. Objections urged 
agairst Brumimond on the ground that he had signed the 
petition were not sustained, it being shown that it was his 
wife’s and not his name attached to the petition. ~ 
Another reason urged by the remonstrators against the 
license was that the applicant had, during the previous 
year, sold intoxicating liquors to minors, in violation of 
the law. It was shown that he was convicted of such an 
offense before the police court, but the applicant showed 
that the case had been properly appealed to the district 
court, and was then pending and undetermined. There 
was therefore no competent evidence of his previous viola- 
29 
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tion of the law with respect to the matter charged. It was 
shown there was a screen standing from six to ten feet 
from the entrance of the door to the room, but it is not 
shown that the vision of any one desiring to look into the 
building was successfully obstructed, or that there was 
any intention on the part of the applicant to obstruct the 
public gaze. 

While we do not agree with the reasons upon which the 
court based its judgment, we think the judgment was right. 
The error was without prejudice. We therefore recom- 
mend that the judgment of the district court be affirmed. 


HASTINGS and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


Henry J. CLARY, APPELLANT, Vv. MCLANE WATKINS, Sr., 
ET AL., APPELLEES. 


FiLuep APRIL 2, 1902. No. 11,529. 
Commissioner’s opinion, Department No. 1. 


1. Descent: UNCLE: AunT: CousIN: SECOND Cousin. G. died intestate, 
leaving surviving her neither issue nor husband, father, mother, 
brother, sister, nephew, niece, grandfather, grandmother or 
grandchildren; her nearest relatives being two uncles and an 
aunt, cousins and second cousins. Held that, under our statute 
of descent, the two uncles and the aunt took the entire estate, 
to the exclusion of cousins and second cousins. 


: INHERITANCE PER STIRPES. It is the object of our statute 
to cut off inheritance per stirpes among collaterals where at any 
point beyond the children of brothers and sisters the surviving 
kindred are of unequal degrees. Jn such case those nearest in 
degree take the estate, to the exclusion of those more remote. 
Douglas v. Cameroun, 47 Nebr., 358, followed. 


AppraL from the district court for Nemaha county. 
Heard below before STULL, J. Affirmed, 
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A. L. Knabe, for appellant. 
William. H. Kelligar and Edgar Ferneau, contra. 
Day, C. 


The facts necessary to an understanding of the question 
presented by this appeal are substantially as follows: Ou 
August 21, 1898, Mary E. Gooseman, a resident of Nemaha 
county, Nebraska, died intestate, seized in fee of a large 
amount of real estate situated in said county, a specific 
description of which seems unnecessary to be set out. She 
left surviving her neither issue nor husband, father, 
nother, brother, sister, niece, nephew, grandfather, grani- 
mother or grandchildren; her nearest relatives being un- 
cles, an aunt, cousins and second cousins. There were 
surviving her two uncles, who were brothers of her mother, 
to wit, Thomas Watkins and McLane Watkins, Sr., and an 
aunt, Naoma Whittle, who was a sister of her father, and 
numerous cousins and second cousins who were the lineal 
descendants of deceased uncles and aunts of the intestate. 
One of the cousins, Henry L. Clary, brought this action 
for partition in the district court of Nemaha county. The 
uncle, McLane Watkins, Sr., and the children of Thomas 
Watkins, the latter having died since the death of his 
sister, Mary E. Gooseman, and the aunt, Naoma Whittle, 
each filed answers denying any rights of the plaintiff in 
and to the lands, or any part thereof, and each also filed. 
cross-petitions averring that the estate went to the two 
uncles and aunt, to the exclusion of the cousins and second 
cousins. Upon a hearing the court decreed the lands to 
the uncle, McLane Watkins, Sr., and to the children of 
Thomas Watkins, the deceased uncle, and to Naoma Whit- 
tle, to the exclusion of cousins and second cousins. To re- 
view this judgment the plaintiff has brought this case to 
this court by appeal. 

The appellant claims that the rule of descent should he 
governed by subdivision 3, section 30, of chapter 23 of the 
Compiled Statutes, which is as follows: “Third. If he 
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shall hare no issue, nor widow, nor father, his estate shall 
descend in equal shares to his brothers and sisters, and to 
the children of any deceased brother or sister, by right of 
representation; Provided, That if he shall have a mother 
also, she shall take an equal share with his brothers and 
sisters.” The appellees claim that the case falls within 
- the provision of subdivision 5 of said section, which is as 
follows: “Fifth. If the intestate shall leave no issue, nor 
widow, and no father, mother, brother, nor sister, his es- 
tate shal] descend to his next of kin, in equal degree, ex- 
cepting that when there are two or more collateral kindred 
in equal degree but claiming through different ancestors, 
those who claim through the nearest ancestor shall be pre- 
ferred to those claiming through an,ancestor more re- 
mote.” ; 

The precise question here presented has been determined 
by this court in the case of Douglas v. Cameron, 47 Nebr., 
358, where the rules of descent nnder the provisions of 
section 30, chapter 23, of the Compiled Statutes are consid- 
ered and construed. In that case the intestate left surviv- 
ing him neither issue nor father, mother, brother or sister. 
There were surviving him four children of a deceased 
brother, eight children of a deceased sister, and three chil- 
dren of a deceased daughter of such sister. The court held 
that the case fell within the fifth subdivision of section 30, 
chapter 23, and not within the third subdivision; that the 
twelve surviving nephews and nieces took the land to the 
exclusion of the grandnephews and grandnieces. In the 
syllabus it is said: “It is the object of our statute to cut 
off inheritance per stirpes among collaterals where at any 

_ point beyond the children of brothers and sisters the sur- 
viving kindred are of unequal degrees. In such case those 
nearest in degree take the estate to the exclusion of those 
more remote.” : 

The judgment of the lower court is in strict ccnformity 
to the rule announced in Douglas v. Cameron, supra. We 
are satisfied with the construction of our statute as an- 
nounced in that case, 
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We therefore recommend that the judgment of the dis- 
trict court be affirmed. 7 


Hastines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Grorce C. CLosk, REVIVED 1N THE NAME or Carrip RocK- 
WELL, APPELLANT, V.SURN SWANSON ET AL., APPELLEES. 


FILED APRIL 2, 1902. No. 10,154, 
Commissioner’s opinion, Department No. 1. 


1. Highway: ORDER of County Boarp: DEpIcaTION: UsER. Where 
no order has been made by a county board laying out or estab- 
lishing a traveled road, the public has no rights in such road - 
as against a landowner in adyerse possession, except such as 
are acquired by dedication and user. JLydick v. State, 61 Nebr., 
309, distinguished. 


2. + DEDICATION. To constitute a valid dedication of private 


property for a public highway, it must clearly appear that the 
owner intended to dedicate the land for a highway, and that the 
public by user or otherwise accepted the land for that purpose. 


3, Evidence: Finpines. Evidence examined, and held not to sustain 
findings and decree of trial court. 


AppgaL from the district court for Burt county. 
Heard below before FAWCETT, J. Reversed. 


H. E. Carter, for appellant. 
Willis G. Sears and H. H. Bowes, contra. 


KIRKPATRICK, C. 


This is a suit brought by George C. Close, appellant, as 
the owner of the east half of the northeast quarter of sec- 
tion 1, township 21 north, range 10 east, in Burt county, 
against Surn Swanson, road overseer of district No. 12, 
and against Horace Brookings, road overseer of road dis- 
trict. No. 27, both of Burt county, appellees. Separate pe- 
titions were filed against the appellees, but by consent of 
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all parties, an order of consolidation was made, and the 
two cases tried as one. The petitions are identical, and 
plead that appellant purchased the land in question in 
1867, and soon thereafter moved upon it, and that he has 
resided thereon ever since; that he has valuable buildings 
and improvements on the land, and that he has, at great 
expense and labor, set out a valuable grove and Hedge and 
ornamental trees, along the north line of his land; 
that he has the land inclosed by a substantial fence, 
placed immediately north of his grove, etc.; that immedi- 
ately north of his fence there is a traveled road, which has 
been used by the public for such purpose for more than ten 
years; that said road was never laid out or established; 
that all rights of the public therein have been obtained 
solély by user; that the centre line of said road is the line 
’ dividing road district No. 27, lying on the south, of which 
Horace Brookings is the road overseer, and that portion of 
the road lying north of the centre line which is road dis- 
trict No. 12, of which Surn Swanson is the road overseer; 
‘that appellees, Swanson and Brookings, threaten and in- 
tend to cut down appellant’s hedge, and tear down and 
remove his fence, and cut down his grove and ornamental 
trees, all within a strip of land about two rods in width 
within the line of his fence on the north of his premises; 
concluding with a prayer for a permanent injunction. The 
answer of the appellees admitted their official capacity, 
and alleged that the road was duly laid out and estab- 
lished, and that the fence and trees of appellant Close ob- 
structed the public road; that he had been notified to re- 
move his fence and cut down the hedge and timber, but 
that he had failed and refused to do so; concluding with a 
prayer that a decree be entered decreeing the existence of 
a sufficient, proper and legal public road over said prem- 
ises, and that defendants, as road overseers, have the right 
to. exercise lawful authority with relation thereto, and 
that the temporary injunction theretofore granted be dis- 
solved, and for costs. To these answers a general denial 
was filed by appellant, and a trial was had, which resulted 
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in a judgment dismissing appellant’s petitions at his cost, 
and vacating the temporary injunction theretofore 
granted. From this judgment the case is brought to this 
court by appeal. 

A. great amount of evidence was taken in the case, in 
which there appears little, if any, dispute, and the matters 
following may be said to be established beyond question. 
In 1867 appellant purchased the land in controversy, and 
in about a year thereafter established his residence 
thereon. At that time many of the corner stones and 

-Inonuments placed by the government surveyors were in 
a good state of preservation. The quarter corner on the 
north side of section 1 was marked by a stone no doubt 
selected and marked by the government surveyors. The 
government corner at the northeast of section 1 was plain, 
and never has been questioned. There seems to be no ques- 
tion that the quarter corner on the north side of section 1 
stood three or four rods north of a true east and west line. 
But however that may be, it is claimed by appellant as the 
true corner, ‘is the only one claimed ever to have been 
found, and was recognized by the landowners on both sides 
of the line, as well as the general public, for twenty-five 
or thirty years, and up until the commencement of this 
controversy. In 1876 a petition. was presented to the 
county board, asking for the establishment of a public 
road along this section line. It was signed by appellant, 
among others, and the road appears to have been viewed 
or surveyed. These were preliminary steps to be taken to 
authorize the county board to act, and for its information, 
that it might properly and understandingly act. No other 
steps were ever taken, and no order was made or attempted 
by the board laying out or establishing the road in ques- 
tion. 

In the case of Lydick v. State, 61 Nebr., 309, this court 
said: “Where a public road has been established by pro- 
ceedings under the statute, and opened and traveled by 
the public for more than ten years, the public thereby ac- 
quires an easement therein; and the court will not examine 
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the original proceedings for the laying out of the road, and 
deterinine whether or not they were valid.” Of the cor- 
rectness of the rule established by that case, and the decis- 
ions cited in support thereof, we have no doubt; but in 
the case at bar the county board stopped short of making 
any order concerning, laying out, or establishing the road 
in question. Hence the road involved in this controversy 
does not. come within the rule announced in that case. If 
an order, however irregular, had been made by the county 
board, laying out or establishing the road in controversy, 
the rule in Lydick v. State, supra, would govern. At the 
time the petition for the road was signed, appellant gave 
two rods of his land along the north line for road purposes, 
and removed his fence, which he then had on a portion of 
his north line, south thirty-three feet from the line claimed 
by him to mark his north boundary, to the place where it 
now stands. He plowed a furrow east and west along 
the line where his fence now stands, planted a hedge 
in the furrow, and built a fence, which he has maintained 
ever Since. It was some little time before he completed 
this fence up to his northwest corner, and during a por- 
tion of the time the fence has been allowed to remain down 
and out of repair. But at no time from the year 1876 
until the commencement of this suit did appellant permit 
any public travel south of the line of his fence and hedge. 
Long before the attempted establishment of the road men- 
tioned, appellant had his north line surveyed by the county 
surveyor, who recognized the marked stone on the north 
side of section 1 as the true corner, and placed a stone for 
appellant’s northwest corner on a true line between the 
quarter corner on the north side of section 1 and the north- 
east corner of that section; and this corner, so placed by 
the county surveyor, has always been maintained by ap- 
pellant. 

It is disclosed by the testimony that the parties owning 
the land north of the section line have during late years, 
as they from time to time repaired and rebuilt their fence, 
gradually moved it south near the quarter corner on the 
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north side of section 1, eneroaching upon the traveled road, 
until at the commencement of this suit their fence was 
nearly three rods south of the point where the marked 
stone corner was located, thus nearly closing up the tray- 
eled read; and back of this case seems to lie the desire of 
appellees, as road overseers, and of the public, to 
straighten this piece of roadway, and to cut down appel- 
lant’s fence, trees and hedge, in order to effectuate that 
purpose. 

All of the above matters being clearly established by the 
evidence, the case seems to resolve itself into a question 
purely of law. The only right the public has in the use 
of the road extending along the north line of appellant’s 
land is that obtained by dedication, the proceedings had 
for the purpose of laying out the road being wholly in- 
sufficient to confer any right upon the public to the use of 
the land as a highway. <A fair definition of what consti- 
tutes dedication is found in 1 Bouvier, Law Dictionary 
[15th ed.], 492, as follows: “An appropriation of land to 
some public use, made by the owner, and accepted for such 
use by or on behalf of the public. Express dedication is 
made by deed. Implied dedication is presumed from an 
acquiescence in the public use. Without acceptance a 
dedication is incomplete.” The rule seems to be abun- 
dantly supported by authority in this and other states that 
the owner of land must have an intention to dedicate, 
coupled with an actual abandonment of the use of the 
property exclusively to the public. The owner of the land 
must set it apart to the extent that he intends it to be 
appropriated ; it must be given over to the public use. And 
the rule is equally well settled and sustained by authority 
that such dedication must be accepted by the public. In 
the case of Brown v. Stein, 38 Nebr., 596, this court said: 
“In order to establish the existence of a public highway 
over private property by dedication the animus dedicand 
is essential and must be clearly proved.” And again, in 
the case of City of Omaha v. Hawver, 49 Nebr., 1, it 
is said: “Where the acts of an owner of real estate are 
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relied upon to prove that he has dedicated it to the public, 
the acts must be such as to clearly manifest an 
intention on his part to dedicate it; and the public 
must have so acted with reference to the prop- 
erty as to indicate an intention of acceptance of the 
property dedicated. Acts of an owner which amount 
to a dedication of his property to the public must 
be such as indicate an abandonmeut of the use of the prop- 
erty exclusively to the public.” The following cases, 
among a great list of authorities cited, support the rule 
announced in this state: Johnson v. City of Burlington, 
95 Ia., 197, 63 N. W. Rep., 694; Brooks v. City of Topeka, 
8 Pac. Rep. [Kan.], 392; Eastland v. Fogo, 27 N. W. Rep. 
[Wis.], 159; Bell v. City of Burlington, 27 N. W. Rep. 
[Ia.], 245; City of Alton v. Meeuwenberg, 66 N. W. Rep. 
[Mich.], 571. 

In the case at bar, as we have seen, the undisputed evi- 
dence discloses that for more than twenty-five years ap- 
pellant has occupied the land in controversy continuously, 
and has always had it enclosed within the fence now main- 
tained by him; and during all this period it is equally 
clear that the public has used as a road only that portion 
of appellant’s land north of his present line of fence and 
hedge. It follows, therefore, that the Judgment of the trial 
court is wholly unsupported by the evidence. 

It is recommended that the judgment of the trial court 
be reversed, and a decree entered herein that a perpetual 
injunction be granted as prayed for in appellant’s peti- 
tion. 

HastTines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
a decree will be entered in this court, granting a perpetual 
injunction as prayed for. 

; JUDGMENT ACCORDINGLY. 


NotE.—Highway—Dedication—United States Homestead —Fencing 
Land Leaving Strip Along Section Line. Rube ». Sullivan, 23 Nebr., 
779. REPORTER. 
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Mary MAYHEW V. PLizaBpra KNITTLE. 
FILED APRIL 2, 1902. No. 11,254. 
Commissiorer’s opinion Department No. 2. 


1, Assignment of Error: WaIver. Assignments in a petition in 
error, not argued in the brief of plaintiff in error, will be con- 
sidered waived. 


2. Findings: Eviprnce: Brrer: ARGUMENT: WAIvER. Where there 
are several findings, made by the trial court, which appear to 
be sustained by the evidence, each of which will sustain the 
decree and the plaintiff in error in his brief and argument in 
this court complains of but one of them, the decree will be 
affirmed without passing upon the findings complained of, 


Error from the district court for Douglas county. 
Tried below before Dickinson, J7> Affirmed. 


Lysle I. Abbott, for plaintiff in error. 
Joel W. West, contra. 


BARNES, C. 


Cn the 11th day of June, 1897, the plaintiff herein com- 
izouced an action in the district court of Douglas county 
ug inst the defendant, Elizabeth Knittle, to enforce the 
:: ocifie performance of a contract to convey certain real 
cstate. The contract was entered into on the 20th day of 
July, 1891, and was alleged to be, in substance, as follows: 
That at the time it was entered into the defendant was the 
owner of the west thirty-three feet of lot 1, in block 92, 
original plat of Omaha; that one Lucien H. Spencer agreed 
to and with the defendant to build a brick block on the 
said lot, thirty-three feet front by sixty feet deep, and two 
stories high, the same to be built so that the median or 
middle line dividing the said building lengthwise should 
stand and be upon the middle line of the said lot; that the 
building should cost at least $5,000, and should be built 
according to certain plans and specifications, which were 
made a part of the contract. It was further provided that 
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when the building was fully completed, and all of the pay- 
ments due for the erection of the same were made in full, 
the defendant should convey, by warranty deed, the east 
half of said lot to said Lucien H. Spencer; that upon the 
conveyance of the real estate, as provided in the contract, 
an agreement should be made and entered into by and be- 
tween the parties thereto, giving to each party the free 
and unobstructed use in perpetuity of the hall in the sec- 
ond story, and the stairway leading from the street to the 
second story, the water-closet on the first or main floor, 
and the store room and water-closet in the basement, 
which it was stated were so constructed that they were on 
both sides of the middle line of the building. It was pro- 
vided that the contract should be binding upon and accrue 
to the use of the heirs, assigns, executors and administra- 
tors of the respective parties thereto. It was further set 
forth in the petition that Lucien H. Spencer duly and fully * 
complied with the terms and provisions of the contract by 
erecting said building, and that it cost a sum exceeding 
$5,000; that it was completed and the terms of the con- 
tract fully complied with by the said Lucien H. Spencer 
on or before the 3d day of January, 1892; that said Spencer 
went into the possession of his part of the building and 
remained in the possession thereof up to the time of his 
death; that he made a demand upon the defendant to exe- 
cute a deed to him according to the terms of the contract, 
but that she refused, and has ever since refused, to make 
such deed. It was further alleged in the petition’ that 
soon after the completion of the contract on his part 
Spencer left the city of Omaha and remained away until 
the following June, at which time he returned, and on 
July 3, 1892, departed this life, leaving a will, by which 
he conveyed all of his property to the plaintiff (who was 
at that time his wife) and his sister, one Mrs. Harriet E. 
Smith. It was further alleged that the will had been pro- 
bated and the estate settled, and that Harriet E. Smith 
had conveyed to the plaintiff all the interest that she had 
in and to the estate of the deceased. There was also a 
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claim made against the defendant for the rents and profits 
of the one-half of the building from the time of its com- 
“pletion to the date of the commencement of the suit. The 
petition concluded with a prayer for the specific perform- 
ance of the contract, and an accounting for the rents and 
profits, and a judgment for the sum that should be found 
due the plaintiif. To this petition the defendant filed an 
answer setting forth the following defenses : 

1. The defense of the statute of limitations. 

2. Laches on the part of the plaintiif, together with 
facts incident thereto, showing the want of equity in the 
plaintiff’s bill. 

3. Gift of the property by Lucien H. Spencer during his 
life time to the defendant, and facts constituting a com- 
plete execution thereof. 

4. A denial of all the facts stated {n the petition, except 
those specifically adinitted by the answer. 

The reply was a general denial. A trial was had, and 
after the introduction of all of the evidence and arguments 
of counsel the court made the following findings: 

“The court finds that there is no equity in the plaintift’s 
bill, and that the equities are in favor of the defendant as 
against the plaintiff. 

“The court further finds that the defendant is the ab- 
solute owner in fee simple of the premises described in the 
plaintiff’s petition, to wit: The west 33 feet of lot 1, in 
block 92, of the original plat of the city of Omaha, Douglas 
county, Nebraska, as surveyed, platted and recorded, and 
plaintiff has no right, title or interest therein by virtue of 
the.contract set out in plaintiff’s petition, nor in any other 
inanner whatsoever. 

“And the court further finds that plaintiff’s cause of 
action is barred by the statute of limitations, and further 
that plaintiff was guilty of laches in commencing her suit 
on said contract.” 

And upon said findings the court made the following 
judgment: 

“Wherefore, it is ordered, adjudged and decreed, that 
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the plaintiff’s bill be dismissed, and that plaintiff be for- 
ever barred from having or claiming to have any right, 
title or interest in or to said premises, or any part thereof, 
and that defendant’s title in and to the same be and hereby 
is established and quieted as against any and all claims 
of the plaintiff, and that the defendant recover from the 
plaintiff her costs herein expended, taxed at $ , to 
which plaintiff excepts.” 

The plaintiff filed a motion for a new trial, which was 
overruled, and she thereupon brought the case to this court 
upon a petition in error, which contained the following 
assignments: 

“1. That the findings and judgment of the trial court 
are not sustained by sufficient evidence. 

“2. That the findings and judgment of the district court 
are contrary to law. 

“3. That the trial court erred upon the trial of said 
cause, and the proceedings connected therewith, in per- 
mitting the witness, J. W. West, to testify in regard to 
conversations with the deceased, Lucien H. Spencer, said 
conversitions occurring before the execution of the con- 
tract sued upon in this case. 

“4, The trial court erred in allowing the witness, Willie 
Knittle, son of the defendant, to testify concerning con- 
versations with the deceased, Lucien H. Spencer, after the 
completion of the building erected by the said deceased 
upon the preiises in controversy in this suit. 

“5. The trial court erred in refusing to grant a new trial 
herein upon the grounds of newly-discovered evidence, as 
shown by the affidavit of John O. Yeiser, filed in said 
cause, which evidence the plaintiff was unable to discover 
and produce on the trial for the reason that she did not 
know of the existence of said evidence until after said 
cause had been tried. 

“§, The court erred in overruling plaintifi’s motion for 
a new trial.” 

1. The plaintiff, by her brief and argument of the case 
in this court, presents but one contention, which is that 
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the court erred in finding that the plaintiff’s cause of ac- 
tion was barred by the statute of limitations. She will be 
deemed to have elected to stand upon this single assign- 
ment of error, and to have waived all the others. Assign- 
ments in a petition in error not argued in the brief will 
be considered waived. Jfadscn v. State, 44 Nebr., 631; 
Scott v. Chope, 33 Nebr., 41; Gill v. Lydick, 40 Nebr., 508; 
Glaze v. Parcel, 40 Nebr., 732. 

2. It will be observed that the court made certain find- 
ings, other than the one complained of, which are sufficient 
to sustain the decree. The court found that there was no 
cquity in the plaintiff’s bill; that the defendant is the ab- 
solute owner in fee simple of the whole of the real estate 
described in the petition; and that plaintiff has no right, 
title or interest therein by virtue of the contract set out 
’ in her petition, nor in any other manner whatsoever; and 
that the plaintiff was guilty of laches in commencing her 
suit on the contract. In her brief and argument plaintiff 
does not challenge these findings. Under the well-estab- 
lished rules of this court it is not necessary to further 
examine the record in this case, but, in order to be sure 
that no injustice is done the plaintiff, we have carefully 
read the evidence and find that it clearly shows that at 
the time the contract was entered into, the deceased, 
Lucien H. Spencer, stated, in the presence of a third party, 
that he was not particular about the contract himself, be- 
cause the defendant had formerly been his wife; that he 
had done her a great wrong and injustice by putting her 
uway and obtaining a divorce from her. He also expressed 
much feeling over the matter, and stated that he had sold 
some property for a large amount of money,—something 
like $18,000,—and that he intended to erect the building in 
question on the lot owned by the defendant for her, and 
vive it to her in lieu of money, so as to provide a source 
of income for her and his son, Willie Knittle (sometimes 
called Eddie Spencer), who lived with her. It is further 
shown that, as soon as the building was completed, Spencer 
informed the defendant and his sou of that fact; that on 
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the 5th day of January, 1892, two days after its comple- 
tion, the defendant and her son moved into the building, 
and took complete possession and absolute control of all 
of it; that Spencer gave the defendant all of the keys, and 
stated to her, in the presence of the son, that it was hers; © 
that she could rent it or do whatever she pleased with it; 
that he was going to visit his homestead in Oklahoma; that 
he parted with the defendant and his son on friendly terms 
after making such statement, and on the 8th day of Janu- 
ary started on his journey ; that he returned in June, 1892, 
and died July 3, leaving the will mentioned in the peti- 
tion, but that it contained no reference to, or description 
of, the property in question herein. It is further shown 
that the defendant has remaincd in the absolute control 
aud possession of the whole property from the time that 
she moved into the building until the commencement of © 
the action ; that when deceased went to Oklahoma the only 
property he left in the building was in the basement, and 
was his surveying instruments, a safe, and a few tools; 
that he never made any claim to the property, and never 
denianded any deed therefor in his lifetime; that after the 
death of Spencer, the plaintiff and a constable or other 
officer went to the building, and got the things which she 
claimed belonged to him; that the plaintiff delayed com- 
mencing any suit to compel the specific performance of 
the contract for more than five years after the completion 
of the building; that during that time the defendant has 
paid all of the taxes assessed against the whole property, 
has had it painted at least twice, inside and out, has kept 
it in good repair, has paid special paving taxes thereon, 
and constructed a cement sidewalk in front of it, costing 
considerably over $100. None of these facts seam to have 
been disputed. It will thus be seen that there was suti- 
cient evidence to sustain the other findings of the court, 
regardless of the question of the statute of limitations. 
These findings not having been complained of in the brief 
and arguinent. of the plaintiff, and being amply sustained 
by. the evidence, the decree of the sich court is 8 right and 
should be affirmed, 
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We decline to determine the question as to whether or 
not the court erred in finding that the plaintiff’s cause of 
action was barred by the statute of limitations, because 
the decree must be affirmed on other grounds, and it is 
unnecessary to pass upon that question. 

Tor the foregoing reasons, we recommend that the de 
cree of the district court be affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the decree of the district court is 


; AFFIRMED. 


LoGaN ENYART, APPELLUE, Vv. W. F. MORAN ET AL, APPEL- 
LANTS. 


FILED APRIL 2, 1902. No. 11,513. 
Commissioner’s opinion, Department No. 2. 


1. Judgment: PowER To Ser ASIDE: JUDICIAL DisckETION. The dis- 
trict court has power to set aside, change or modify its judg- 
ments during the term at which they are rendered. An appli- 
cation to set aside a decree and allow the introduction of evi- 
dence upon a technical point, is addressed to the discretion of 
the court, and error can not be predicated upon the ruling 
thereon. 


2. Quitclaim Deed: INNocENT PURCHASER: ACTUAL KNOWLEDGE OF 
UNRECORDED LIEN. A purchaser of real estate, who takes his 
title by quitclaim deed, with actual knowledge of the lien of 
an unrecorded mortgage thereon, and who shows by his answer 
that he had actual notice thereof, and caused inquiry to be 
made as to the amount of the lien, can not afterwards claim 
that he is an innocent purchaser for value. 


: MisTaAKE. Such purchaser, having requested 
a third person, not the agent of the lien holder, to ascertain 
the amount due upon the mortgage, can not defeat a recovery 
of any portion of the mortgage debt on account of a mistake 
as to the amount of the lien, made by such third person. 


4, Evidence: Decree: Finpina: MortGacre DEBT: PROCEEDINGS aT 
Law. Evidence examined, and held sufficient to sustain the de- 
cree. Held, also, that where there is sufficient evidence to show 


30 
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prima facie that no proceedings have been had, or commenced 
at law, to recover any portion of the mortgage debt, and where 
such evidence is not disputed, the finding of the court thereon 
will be sustained. 


Appra. from the district court for Otoe couny, Heard 
below before JESSEN, J. Affirmed. 


W. C. Sloan and W. F. Moran, for appellants. 
E. F. Warren and L, F. Jackson, contra, 


Barngs, ©. 


The appellee filed his petition in the district court of 
Otoe county to foreclose a mortgage given by one Julia G. 
Hdwards (now known as Mrs. Yager) to one Emma Mor- 
ton to secure the payment of a promissory note for the 
sum of $350, with interest at 7 per cent. per annum. The 
mortgage covered lot No. 6, in block No. 109, in Nebraska 
City proper. The petition was in the usual form, and al- 
leged that William F. Moran had some interest in the 
premises, and that Maude Moran, his wife, had an inchoate 
dower right therein, but that the right of the appellee was 
paramount thereto. The appellee took the mortgage from 
Emma Morton by assignment, and the note by proper in- 
dorsement, all of which was duly alleged in the petition. 
The answer of appellant, W. F. Moran, was, in substance, 
that he was the owner in fee of the premises described in 
the mortgage; that Maude Moran is his wife. The answer 
also denied each and every allegation in said petition not 
admitted to be true. The answer further alleged that 
Julia G. Edwards (now Mrs. Yager) was the owner of 
the undivided three-fourths interest in the said premises; 
that on May 14, 1898, she conveyed all her right, title and 
interest in the premises to one Frank Gameral, and that 
said deed was duly recorded in the deed records of Otoe 
county on May 18, 1898; that on May 16 Frank Gamera! 
conveyed the said premises to the appellant; that, before 
purchasing said premises, appellant made diligent search 
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of the records of Otoe county, Nebraska, to ascertain if 
there were any liens or incumbrances against the same; 
that the records of said county showed said premises clear 
of all liens and incumbrances; that the mortgage sought 
to be foreclosed was not recorded, and was not filed for 
record until August 29, 1898, more than three months after 
purchase of the property by appellant, and more than five 
years after its execution; that the appellee had due notice 
thereof, and took the mortgage subject to any and all 
equities that the appellant Moran had; and that said mort- 
gage was inferior and subsequent to the rights of the ap- 
pellant. - Appellant further alleged that he had no knowl- 
edge of the existence of the mortgage at the time he pur- 
chased the premises, and was an innocent purchaser for | 
value, without notice of any lien. Appellant also alleged 
that he negotiated the purchase of the land through one 
L. F. Jackson, who informed him that J. Sterling Morton 
had some lien on the land, and ‘thereupon appellant stated 
that he would have nothing to do with said land until the 
amount of said lien was ascertained; that afterwards, J. 
Sterling Morton left a memorandum with Jackson which 
Jackson informed him stated that the lien was $70; that 
appellant, relying on the statement so made by Jackson, 
purchased Julia G. Yager’s three-fourths interest in said 
real estate, and paid the agreed price therefor, reserving 
the said $70 to extinguish the said lien; that soon there- 
after Jackson informed appellant that the lien was not 
in favor of J. Sterling Morton, but was in favor of Emma 
Morton, and that the amount of the lien was $170; that 
on the 31st day of December, 1898, appellant tendered the 
sum of $73.25 (that amount being the $70 and interest 
thereon from the date of said memorandum), which tender — 
was refused; that said lien was not of record, and that he 
had no means of knowing what the amount of the lien was, 
except as stated in the memorandum; that the transfer to 
the appellee took place long after said note and mortgage 
were due; that appellee had full knowledge of the appel- 
lant’s equities; and that the equities of appellant were 
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superior and prior to those of the appellee. The reply 
was a general denial. On February 10, 1900, a trial was 
had, and a decree was rendered in favor of the appellee, 
and was filed that day. On February 12, 1900, appellee 
filed a motion to withdraw the rest, and for leave to intro- 
duce evidence to support the allegation in the petition 
that no proceedings at law had ever been had or com- 
menced for the collection of the debt secured by the mort- 
gage. Notice of this motion was given to the appellant, 
who appeared and resisted the application. The court al- 
lowed the rest to be withdrawn, and set aside the decree. 
Thereupon appellee introduced his evidence in support of 
the allegation mentioned, and the court again found in 
his favor. The amount found due was $200.74, aud a de- 
cree was rendered in the usual form for the foreclosure of 
the mortgage. The appellant thereupon brought the case — 
to this court for review. Four propositions are contended 
for as grounds for a reversal of the judgment of the dis- 
trict court. 

1. It is claimed that the court erred in sustaining the 
motion of the appellee to withdraw the rest, and allow him 
to introduce testimony in support of the allegation, that 
no proceedings at law had been had, or commenced for the 
recovery of the mortgage debt. It goes without saying that 
the court has full power to vacate, correct or modify its 
own judgments during the term at which they are ren- 
deved. This contention therefore reduces itself to the one 
question: Was it an abuse of the discretion of the court 
to sustain the motion of the appellee to set aside the rest, 
and allow further proof an a purely technical point? The 
appellant, in his brief, has suggested nothing to show that 
_ the court abused its discretionary powers. No authorities 
are cited in support of his contention, and we therefore 
hold that the matter was within the power and discretion 
of the court; that there was no abuse of such discretion, 
and there was no error in sustaining the motion. 

2. The second proposition contended for is, that the ap- 
pellant is an innocent purchaser for value, and without 
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notice; that he took the property stripped of any and all 
liens thereon. This contention can not be maintained, be- 
cause appellant pleads a knowledge of this lien before and 
at the time he purchased the property in question, and this 
is a sufficient ansver to the second assignment of error. 

8. It is contended that if appellant did not take the 
property as an innocent purchaser for value, free and clear 
of any and all liens, then he took it subject only to a lien 
of $70.- Appellant claims that he exercised due diligence 
to ascertain the amount of liens upon the premises before 
he purchased the same. The testimony shows, however, 
that when he was informed by Jackson, who was the agent 
of the vendor, Mrs. Yager, that there was a lien upon the 
premises, known as the “Morton lien,” he instituted no 
sufficient inquiry to ascertain the amount of it. It is 
shown that the only person he inquired of was Mr. Jack- 
son; that Jackson was not the agent of J. Sterling Morton, 
or of Emma Morton, or of the appellee. If Jackson acted 
in the capacity of agent for any one he was the agent of 
the appellant to make this inquiry and ascertain the 
amount of the lien. He inquired of J. Sterling Morton as 
to the amount of this lien, who stated that he would ask his 
sister, Emma Morton, who was the owner of the mortgage, 
what amount was due thereon. It appears that afterwards 
J. Sterling Morton, without comment, handed him a 
memorandum which showed the true amount to be $170, 
but, in reading it, Jackson made a mistake, and informed 
the appellant that the amount of the lien was $70; that 
thereupon appellant purchased the property, and had it 
conveyed by quitclaim deed to Gameral, who in turn quit- 
claimed it to him. Itis further shown that appellant never 
gaw the memorandum; that he knew nothing about it ex- 
cept what Jackson told him, who, as soon as he ascertained 
his mistake, informed appellant of that fact. Afterwards 
the mortgage was recorded, it not having been recorded. 
prior to the purchase of the premises by the appellant. 
Some time after that, it was sold and assigned to the ap- 
pellee, who commenced the foreclosure proceedings. The 
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court found in favor of the appellee, and rendered a décree 
for the true amount due and unpaid upon the note and 
mortgage. And the question is, does the evidence sustain 
the findings and decree? There was practically no dis- 
pute as to the facts in the case. The court seems to have 
held that the appellant had actual notice of the mortgage 
lien at the time he purchased the premises in question; 
that the mistake in the amount thereof was not the fault 
of the holder and owner of the mortgage lien, nor of the 
appellee; that it was simply the mistake of Jackson, whom 
the appellant had requested to ascertain the amount of 
the mortgage lien for him, which in no manner affected 
the rights of the lienholder, and therefore rendered a de- 
cree for the true amount due the appellee. 

4, It is further contended that the evidence was not 
sufficient to support the finding that no proceedings at law 
had been had or commenced to recover the debt secured 
by the mortgage. An examination of the record shows that 
the evidence established that fact, at least prima facie. 
No proof having been introduced to dispute it, we hold 
that the evidence was sufficient to sustain that particular 
finding. Under the well-established rule that where there 
is any competent evidence to sustain the findings and de- 
cree of the trial court in an equity case a court of review 
will not disturb them, we are constrained to hold that the 
evidence was sufficient to sustain the judgment and decree 
of the district court. We therefore recommend that the 
same be affirmed. . 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons set forth in the forego- 
ing opinion, the decree and judgment of the district 


court is 
AFFIRMED. 
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Emma L. Van E®ren vy. Epwarp F. TES? ET AL. 
FILED APRIL 2, 1902. No. 11,531. 
Commissioner’s opinion, Department No. 2. 


Ejectment: JupGMENT: Res ApJupicaTA. A judgment in ejectment 
is binding on all the parties to the action, and where a party 
has brought an action in ejectment for the premises claimed 
by her, which on a trial thereof has resulted adversely to her, 
she is concluded thereby. 


Error from the district court for Douglas county. 
Tried below before FAwcErt, J. Affirmed. 


David Van Etten, for plaintiff in error. 
Isaac R, Andrews, contra, 


OLDHAM, C. : 


On the 18th day of September, 1897, the plaintiff in 
error filed her petition in the district court of Douglas 
county, the object and prayer of which are to restrain de 
fendants in error from claiming any interest in certain 
real estate (describing it), and from interfering with and 
disturbing her use and enjoyment thereof, and that, upon 
final hearing, the “injunction be made permanent and that 
the title and possession of said premises be quieted and 
confirmed in plaintiff.” This petition is exceedingly 
lengthy, and contains a variety of allegations and recitals, 
of which the following will serve as a sample: “That said 
aforesaid verdict, judgment and decision of said supreme 
court were inconsistent, irregular, unsupported by either 
pleadings or evidence and fraudulent, the uncontradicted 
testimony on trial was that defendant’s said house stood 
over and upon said land 7 feet 10 inches; defendant 
claimed and the jury found only 7 feet; plaintiff was there- 
fore entitled to judgment for the 10 inches and costs, in- 
stead of which judgment with costs was rendered against 
her and said decision affirmed the fraud and was a fraud.” 
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From among the mass of iterations and reiterations of this 
petition we gather the information that on the 24th day 
of March, 1890, she had instituted an action in ejectment 
against these same parties for these same premises; that 
the cause had been tried to a jury, who returned a verdict 
against her, on which judgment was rendered; that she had 
prosecuted error therefrom to the supreme court, which 
affirmed the action of the lower court, this action of the 
supreme court being the provoking cause of the above ex- 
cerpt. The defendants answered setting up their judg- 
ment at law in the ejectment case A trial was had 
thereon which resulted in the dismissal of the plaintiff’s 
petition; from which she prosecutes error to this court. 

The evidence on the trial shows this judgment in eject- 
ment in full force and effect, with no attempt made or be- 
ing made to have it set aside, vacated or modified. And 
in the face of this judgment she attempts to come into a 
court of equity, and seeks to obtain the results which she 
sought to obtain in her action in ejectment, but which was 
denied her there. This can not be done. That judgment, 
so long as it is allowed to stand, is binding upon her and 
is conelusive of her rights as to these premises. The trial 
court should have summarily dismissed this petition on 
its own motion, and doubtless would have done so had its 
attention been called to what it contained, vicious recrim- 
inations of courts, counsel and parties, with not a fact 
stated that entitled her to the relief sought. Such at- 
tempts as this for “equitable relief” should not be permit- 
ted to burden courts or clog the wheels of justice. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


Batnes and Pounp, CC., concur. 


By the Court: For the reasons stated in the foreguing 
opinion, the judgment of the district court is 


AFFIRMED. 
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JULIUS POESSNECKER ET AL., APPELLANTS, V. FRED EN'TEN- 
MANN, JR., APPELLEE. 


FILeD APRIL 2, 1902. No. 11,295. 
Commissioner’s opinion, Department No. 2. 


Application for License to Sell Land: Review. An application to a 
district court by an executor or administrator for license to 
sell real property is not an “action in equity’ within the pur- 
view of section 675, Code of Civil Procedure. Hence a final order 
made in such a proceeding is reviewable only by petition in 
error. : 


APPEAL from the district court for Stanton county. 
Heard below before Evans, J. Disnvissed. 


John A. Ehrhardt, for appellants. 
Thonas M. Franse, contra. 


Pounp, C. 


An appeal is prosecuted from an order of the district 
court dismissing an application by two executors for 1i- 
cense to sell real property. At the argument we suggested. 
a doubt whether an appeal would lie in such a proceeding, 
and a further hearing has been had on that point upon 
additional briefs. Section 675, Code of Civil Procedure, 
provides that appeals may be brought to the supreme court 
by “either party” in “all actions in equity.” That section 
is the sole authority for review in this court by appeal. 
Does a proceeding such as the one at bar come within its 
purview? We think not. In Seward v. Clark, 67 Ind., 
289, it was held that a petition to the court of common 
pleas for an order to sell real estate to pay debts was not 
a civil action from which an appeal would lie under gen- 
eral provisions of the law as to appeals. In North Caro- 
lina, under a statute providing that when the personal 
estate of a decedent is insufficient to pay debts the execu- 
tor or administrator may apply by petition to the superior 
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court of the county where lands of the estate are situated 
for an order to sell such lands, it is held that such petition 
is not an action, but a special proceeding. Sinclair v. Me- 
Bryde, 88 N. Car., 488; Badger v. Jones, 66 N. Car., 
305; Pelleticr v. Saunders, 67 N. Car., 261. To the 
same effect MAXWELL, J., in construing our own statute, 
in McClay v. Foxworthy, 18 Nebr., 295, 298, said: “A pro- 
ceeding under the statute to sell real estate of the deceased 
for the payment of debts against the estate is not, strictly 
speaking, an action. It is purely a proceeding in rem, 
where the principal questions involved are, the amount 
of debts outstanding against the estate, the amount of per- 
sonal property available for the payment of the debts, 
and the necessity to sell the land for which license is 
sought for the payment of the same. The proceeding is 
not adversary in its character in the sense in which the 
term is used in an action, as only so much of the estate 
descends to the heirs as exists after the payment of the 
debts.” The words “either party” in the section cited 
clearly indicate an intention to refer to suits of an ad- 
versary character, and such causes—those which were 
maintainable by bill in equity prior to the Code, and not 
special statutory proceedings more or less remotely anal- 
ogous thereto—are “actions in equity” within its purview. 
Barger v. Cochran, 15 Ohio St., 460. The only authority 
we have been able to find indicating the contrary is Elliot 
». Shuler, 50 Fed. Rep., 454, in which it was held that an 
application for license to sell lands was removable to the 
federal court. But it is admitted in the opinion in that 
case that the application was a special proceeding, and the 
ground on which it was held removable was that “Con- 
gress has conferred upon the United States courts juris- 
diction to hear and determine all cases and controversies 
of whatsoever nature that arise between citizens of differ- 
ent states, and authorized parties entitled by law to apply 
for the removal of such cases and controversies from the 
state courts into the United States circuit courts.” Hence 
we do not think that decision applicable to the present 


Vot. 64] JANUARY TERM, 1902. 411 


President and Directors of Ins. Co. of North America v. Parker. 


controversy. All judgments and final orders of the district 
court, whether made in actions, special proceedings, or 
otherwise, are reviewable by petition in error, under sec- 
tion 582, Code of Civil Procedure. That section, not sec- 
tion 675, should be resorted to in such proceedings as the 
one before us. : 

We recommend that the appeal be dismissed. 


BARNES and OLDHAM, CO., concur, 


By the Court: For the reasons stated in the foregoing 
opinion, the appeal is 
DISMISSED. 


PRESIDENT AND DIRECTORS OF THE INSURANCE COMPANY OF 
NortH AMERICA, APPELLEES, V. EMMA A. PARKER ET 
AL., APPELLANTS, 


Frrep Apri, 2, 1902. No. 11,437. 
Commissioner’s opinion, Department No. 2. 


1. Errors of Procedure: Review: AprraL. Alleged errors in matters 
of procedure, occurring at or before trial, are not reviewable 
by appeal. 


2, Foreclosure: CouUNTER-CLAIM: MALIcrous PROSECUTION. A cause 
of action for alleged abuse of process and malicious prosecu- 
tion of a civil suit, based on an attempt to foreclose a cerfain 
mortgage in the federal courts, can not be set up by way of 
counter-claim in a subsequent suit to foreclose said mortgage. 


3. Foreclosure: ALLEGATION oF No PROCEEDINGS OF Law: PRm™MA-Facig 
Case. The allegation that no proceedings have been had at 
law, required in foreclosure suits, need not be proved beyond 
possibility of inference to the contrary; it is enough, where 
no evidence appears to dispute it, if the plaintiff make a prima- 
facie case. ; 


APPEAL from the district court for Lancaster county. 
Heard below before Frost, J. . Affirmed. 


Burr ¢ Burr, Charles M. Parker and E. E. Spencer, for 
appellants. 


Btephen L. Geisthardi, contra. _... 
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Powunn, ©. 


This is an appeal from a decree of foreclosure. The 
principal points argued relate to the action of the trial 
court in striking out certain portions of the answer and 
in rejecting evidence offered by appellant at the trial. It 
is well settled that we can not pass upon such questions 
on appeal. “Alleged errors in matters of procedure oc- 
curring at or before the trial can not be reviewed on ap- 
peal.” National Life Ins. Co. v. Martin, 57 Nebr., 350; 
Troup v. Horbach,57 Nebr.,644, 648. Nor are rulings upon 
evidence reviewable otherwise than by error. Zimmerman 
v. Zimmerman, 59 Nebr., 80. We may say, however, that 
the rulings complained of were clearly right. The answer 
set up and the evidencé offered ‘ended to show abuse of 
process and malicious prosecution of a civil suit in prior 
attempts to foreclose the mortgage in question in the fed- 
eral courts, whereby the appellants were put to large ex- 
pense, cost and trouble in the employment of counsel, 
printing of briefs, and in costs and traveling expenses. It. 
is obvious that this is to be sustained, if at all, only as a 
counter-claim. It is not available as a set-off, nor would 
it be a proper subject of cross-petition, because not a mat-’ 
ter for a court of equity at all. It can not be brought 
within the provisions of the Code of Civil Procedure as 
to counter-claims for the reason that it does not arise out 
of the transaction upon which the plaintiff’s cause of action 
is founded, namely, the execution of the rote and mortgage 
and default in payment, nor is it connected with the sub- 
ject of the plaintiff’s action. Watts v. Gantt, 42 Nebr., 
869. There the cause of action sought to be made use of 
as a counter-claim was an alleged libel in proceedings to 
procure a receiver pending foreclosure of the mortgage 
sued on. The court held it could not be set up in the 
foreclosure suit. 

It is also urged that the evidence in support of the al- 
legation that no proceedings had been had at law was in- 
sufficient to sustain the decree. The evidence makes a 
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prima-facie case, and is undisputed. It is true it does not 

exclude every possible inference. Consistently with this- 

evidence, proceedings at law may have been had somewhere 

outside of this state. But the nortgagors reside here, and 

the likelihood of proceedings in any other state is very 

remote. We think the evidence ought to be held sufficient. 
We recommend that the decree be affirmed. 


BaRneES and OLpHam, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


Notre.—Abuse of Process—A malicious abuse of legal process, is its 
employment for some unlawful object not contemplated by the law. 
Mayer v. Walter, 64 Pa. St., 283.—REPORTER. 


GLOBB SAVINGS BANK Vv. NATIONAL BANK OF COMMERCE 
oF New Lonpon, CONNECTICUT, ET AL. 


Frrep APRIL 2, 1902. No. 11,413. 
Commissioner’s opinion, Department No. 8. 


1, Bank: Funps oF DEPosiToR: INDEBTEDNESS OF DEPOSITOR: TRUST 
Founpe A bank has the right to appropriate the funds of a 
depositor to the extent of the indebtedness due from him; but 
if the deposit, or any part thereof, is a trust fund, and the 
bank has notice of this fact, it will be liable to the true owner 
if it appropriates such fund to the discharge of an indebtcd- 
ness due from the depositor. 


2. : ENTRIES ON Booxs: ADMIsstIons: EVIDENCE. In a suit 
against a bank, entries on its books, made by its officers or 
bookkeeper in the regular course of its business, are admissible 
in evidence on behalf of the adverse party when in the nature 
of admissions. 


3. Deposit: Customer: DestT: Conversion. A bank that appropriates 
a deposit made by a customer to reduce his.indebtedness due 
the bank, knowing the deposit, or a part thereof, to be a trust 
fund, is liable to the true owner for a conversion of his money, 
and an action at law to recover the amount can be maintained. 
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Error from the district court for Douglas county. ° 
. Tried below before DICKINSON, J. A/ffirmed. 


Arthur 8. Churchill, for plaintiff in error. 
W. W. Morsman, contra. 


DuorrFir, C. ; 

This is an action brought by the National Bank of Com- 
merce against the Globe Savings Bank and the Globe Loan 
& Trust Company to recover the proceeds of four paving 
wa1rants issued by the city of Omaha, which had been sent 
by the plaintiff to the Globe Loan & Trust°Company for 
collection, and which were collected by that company Oc- 
tober 31, 1895, in the sum of $1,258.94. The plaintiff’s 
petition alleges that the Globe Loan & Trust Company, 
fraudulently and without authority, turned the money 
over to the plaintiff in error, and that it received the 
money “with full knowledge that the same was the prop- 
erty of the plaintiff and that the defendant Globe Loan 
& Trust Company had no right or authority to pay and 
deliver the same to said savings bank.” The answer, after 
admitting the corporate existence of the several parties to 
the suit, is a general denial. Judgment was entered in 
favor of the plaintiff below against both defendants, and 
the Globe Savings Bank has brought error to this court, 
making the Globe Loan & Trust Company, which refused 
to join in the appeal, one of the defendants in error. 

There were numerous objections to the admission of evi- 
dence upon the trial, and the action of the court in admit- 
ting certain matters of evidence against the objection of 
the plaintiff in error is here assigned as error. The case 
was tried to the court without a jury, and, following the 
usual practice, an examination of these alleged errors will 
not be necessary, provided the record discloses sufficient 
legal and competent evidence to sustain the judgment. 
The evidence is undisputed that the Globe Loan & Trust 
Company collected from the City of Omaha the four pay- 
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ing warrants in question. These warrants and others were 
paid by the treasurer of the city at the same time by a 
check drawn on the Nebraska National Bank of Omaha. 
This check was for the sum of $4,009.26, and the claim of 
the plaintiff below is that this check was deposited by the 
Globe Loan & Trust Company to the credit of its account 
with the Globe Savings Bank, and by that bank appro- 
priated to its own use. The check itself shows that it was 
indorsed by the Globe Loan & Trust Company, and that 
the Globe Savings Bank in some manner came into posses- 
sion of the check and received the benefit thereof appears 
from the following indorsement thereon: “Pay to the 
order of Commercial National Bank for account of Globe 
Savings Bank. W. B. Taylor, Cashier.” It is insisted, 
however, that there is no competent evidence in the record 
to show that this check was deposited by the Globe Loan 
& Trust Company to the credit of its account with the 
Globe Savings Bank. The cash book and the ledger of the 
Globe Savings Bank were both introduced in evidence. 
Both of these books show a credit to the Globe Loan & 
Trust Company of $4,009.26 under date of October 31, 
1895. The fact that the check was indorsed by the Globe 
Loan & Trust Company, followed by an indorsement by 
the Globe Savings Bank to its credit with the Commercial 
National Bank, and the fact that an item for the same 
amount is credited to the Globe Loan & Trust Company 
on the books of the Globe Savings Bank on the day of the 
date of the check, is, we think, sufficient evidence to up- 
hold a finding that the check was paid into the Globe Sav- 
ings Bank by the Globe Loan & Trust Company. It is true 
that the clerk who made the entry on the books of the 
Globe Savings Bank showing this credit to the Globe Loan 
& Trust Company, was not called to testify to the correct- 
ness of the books, or to show that the item was entered at 
the time of the transaction; but this, as we understand the 
rule, is necessary only where a party offers his own books 
of account to support his claim. The rule, we think, is 
general that one party may introduce the books of his ad- 
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versary without the preliminary proof necessary in other 
cases. In Perry v. Butt, 14 Ga., 699, it is said that “entries 
on, the firm books are evidence against the firm, as all the 
members are presumed to be cognizant of such entries.” 
And in Currier v. Boston & M. R. Co., 31 N. H., 209, it is 
said: “Entries in the books of a party by his clerk and 
bookkeeper, are evidence against him, unless shown to be 
erroneous or mistaken. They will not be rejected because 
the facts stated were derived from others, and not from the 
owner of the books.” In German Nat. Bank of Hastings 
v. Leonard, 40 Nebr., 676, this court held that book entries, 
made by a party in the regular course of his business, are 
admissible in evidence on behalf of the adverse party when 
in the nature of admissions. 

We conclude, therefore, that there is sufficient competent 
evidence in the record to sustain a finding that the check 
in question was deposited by the Globe Loan & Trust Com- 
pany to its credit in the Globe Savings Bank. The evi- 
dence is undisputed that at the date of the deposit of this 
check the Globe Loan & Trust Company was indebted to 
the Globe Savings Bank in a sum exceeding $5,000, and 
the question arises, whether, by using this check to reduce 
the amount of that indebtedness, the savings Bank con- 
verted the money of the Commercial National Bank, and is 
liable therefor in this action. There can be no question 
that. a bank has a lien on the deposits of its customers 
for any debt due, and that it may apply a deposit made 
by a customer indebted to it in payment of an overdraft 
or any indebtedness which the bank may hold against him. 
This is the general rule; but, like all general rules, it has 
its exceptions. A bank can not apply money paid in by a 
customer and held by him as trustee for another to the 
payment of its own debt. If the bank has knowledge of 
the trust relation it will be liable for a conversion of the 
fund in case it applies it in satisfaction of its own indebt- 
edness. 

In Central Nat. Bank v. Connecticut Mutual Life Ins. 
Co.,104 U.S., 54, it was held that when, against a bank ac- 
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count designated as one kept by the depositor in a fiduciary 
character, the bank seeks to assert its lien as a banker for 
a personal obligation of thé depositor known to have been 
contracted for his private benefit, it must be held as hav- 
ing notice that the fund represented by the account is not 
the individual property of the depositor if it is shown to 
consist, in whole or in part, of funds held by him in a trust 
relation. In American Trust &€ Banking Co. v. Boone, 102 
Ga., 202, it is said: “A bank can not, without incurring 
liability to the true owner, knowingly appropriate to the 
satisfaction of a debt due to it by another trust funds de 
posited with it by him after the creation of such debt.” ™ 
Bundy v. Town of Monticelic, 84 Ind., 119, it was held that 
a trust fund, or money substituted for such fund, may be 
recovered from the trustee, and all persons having notice . 
of such trust into whose hands such fund may come. An 
extensive and interesting note covering the law on the 
question involved will be found in Rochester & Charlotte 
Turnpike Co. v. Paviou, 52 L. R. A. [N. Y.], 790. 

The Globe Loan & Trust Company and the Globe Sav- 
ings Bank transacted business in the same building: and 
used the same vault, and both corporations were largely 
composed of the same stockholders and officers. The same 
person was president of both corporations, and the cashier 
of the Globe. Savings Bank, who indorsed the check in 
question for deposit in the Commercial National Bank to 
the credit of his own bank, was secretary and treasurer of 
the Globe Loan & Trust Company, and other officers of the 
Globe Savings Bank were trustees and officers of the 
Globe Loan & Trust Company; so that the bank was 
chargeable with knowledge that the check taken by the 
Globe Loan & Trust Company in payment of the warrants 
of the plaintiff below was a trust fund, and that it could 
uot be appropriated, to the extent. at least, of the inti + 
of the defendant in error, to reduce the amount due from 
the Globe Loan & Trust Company to the Globe Savings 
Bank. Having this knowledge, and making the x, ica- 
tion, was a conversion of the fund, and, having converted 

31 
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the money of the defendant in error, there is no doubt of 
its liability for the money converted. 

Jbjection is made to the form of the action, and it is said 
that the plaintiff below should have proceeded in equity 
to reach this fund. If the fund was still in the bank to the 
credit of the account of the Globe Loan. & Trust Company 
there would be force in this suggestion. In Central Nat. 
Bank v. Connecticut Mutual Life Ins. Co., supra, it is 
said: “When a bank account was opened in the name of a 
depositor, as general agent, and it was known to the bank 
that he was an agent of an insurance company; that con- 
ducting its agency was his chief business; that the account 
was opened to facilitate that business, and used as a means 
of accumulating the premiums on policies collected by him 
for the company, and making payment to it by checks,-— 
the bank is chargeable with notice of the equitable rights 
of the company, although he deposited other money in the 
same account and drew checks upon it for his private use. 
The company may enforce, by bill in equity, its beneficial 
ownership therein against the bank, claiming a lien 
thereon for a debt due to it, which he contracted for his 
individual use.” This, we believe, announces the correct 
rule, and if the defendant in error was asserting its rights 
as against a fund still in possession of the bank, but held 
by the bank in the name of the Globe Loan & Trust Com- 
pany, then a suit in equity would be a proper action to 
establish the trust and to enforce the relief to which it 
was entitled, although we do not care to say that it is the 
only action that could be maintained, a decision of that 
question not being necessary in this case. In the present 
case, however, the fund is no longer in the bank. There 
is no account to the credit of the Globe Loan & Trust Com- 
pany standing upon the books of the Globe Savings Bank. 
There is no fund to be reached upon which to impress a 
trust. The fund has been converted, and, having been con- 
verted, the only remedy offered defendant in error was a 
suit at law for its damages. 
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We recommen that the judgment of the district court 
be affirmed. 


AMES and ALBERT, CC., concur. 


_ By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


SraTe of NEBRASKA, EX REL. Cuark & LEONARD INVEST- 
MBENT COMPANY, V. CounTy of Scort’s BLUFF ET AL. 


FILED APRIL 2, 1902. No. 11,534. 
Commissioner’s opinion, Department No. 3. 


1. Judgment Against County: Levy: DISBURSEMENT: Warrant. Arti- 
cle 6 of chapter 77 of the Comgiled Statutes, making provision 
for the levy and collection of a tax to pay judgments entered 
against a county or other municipal corporation in this state, 
contains no special provision for disbursing the fund; hence 
the usual course of drawing money from the county treasury 
by obtaining a warrant against the fund must be pursued by 
the judgment creditor, 


2. : : : : Manpamus. The board of county 
commissioners should draw a warrant in favor of the judgment 
creditor for the amount of any judgment tax collected, when 
demand is made by him therefor, and when any considerable 
amount has been collected, and is in the hands of the county 
treasurer applicable to the payment of the judgment; and the 
duty of the treasurer to pay such warrant may be enforced by 
mandamus. 


Error from the district court for Scott’s Bluff county. 
Tried below before GRIMES, J. Affirmed. 


Stephen L. Geisthardt, for plaintiff in error. 
BF. A. Wright and Gardner & Mann, contra. 


Durrig, C. 


The Clark & Leonard Investment Company is a judg- 
ment creditor of Scott’s Bluff county. The petition al- 
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leges that the judgment is wholly unpaid and in full force 
and effect; that after the rendition of the judgment the 
county made provision for the payment thereof by the levy 
of a tax, a large part of which has been collected, and is 
now in the hands of the county treasurer; that the amount 
so collected is sufficient to make a material payment, and 
that all of the tax so collected is applicable for the pay- 
ment of said judgment; that the relator has demanded of 
the defendants that they apply the funds on hand to the 
payment of its judgment, and have offered to credit such 
amount as may be paid thereon; that the defendants have 
failed and refused to make such payment. The prayer is 
for a writ of mandamus commanding the defendants to 
pay to the relator the amonnt in the hands of the treasurer, 
and to do and perform such other acts and things as may - 
be necessary and proper in the premises. A general de- 
murrer was filed to this petition, which was sustained, and 
the relator has brought the case here on error. 

By demurring to the petition the defendants admit the 
facts alleged. We have, therefore, a case where it is al- 
leged and admitted that the relator is the owner of a judg- 
ment against the county of Scott’s Bluff; that a tax has 
been levied for the payment thereof, and sufficient of the 
tax collected to discharge a large part of the judgment. 
That it is the duty of the defendant county to pay a valid 
judgment can not be denied, and the only defense, as we 
understand from the briefs on file, is that the relator has 
failed to procure a warrant from the county authorities 
authorizing and directing the treasurer to disburse the 
fund. Section 91, chapter 18, article 1, Compiled Statutes 
of 1901, defines the duties of the.treasurer in disbursing 
funds in his hands, as follows: “It shall be the duty of the 
county treasurer to receive all money belonging to the 
county, from whatsoever source derived, and a]l other 
money which is by law directed to be paid to him. All 
money received by him for the use of the county shall be 
paid out by him only on the warrants issued by the county 
board according to law, except where special provision for 
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the payment thereof is or shall be otherwise made by law.” 
Section 2, article 6, of chapter 77 of the Compiled Statutes 
makes provision for the payment of judgments entered 
against municipal corporations in this state: “If the 
amount of revenue derived from taxes levied and collected 
for ordinary purposes shall be insufficient to meet and pay 
the current expenses for the year in which the levy is made, 
and also to pay the judgment remaining unpaid, it shall be 
the duty of the proper officers of the corporation * * * 
to at once proceed and levy and collect a sufficient 
amount of money to pay off and discharge such judg- 
iments.” No provision is made in the statute for disbursing 
the fund, and the presumption must obtain that it was the 
intent of the legislature that a judgment tax, when col- 
lected, should be disbursed and paid out by the county 
treasurer as other funds coming to his hands for which no 
special provision was made by statute. Such appears to 
_ have been the opinion of this court in regard to the pay- 
ment of interest maturing upon bonds issued, and payable 
under the provisions of chapter 35 of the General Statutes 
of 1873. State v. Thorne,'9 Nebr., 458. In that case 
the relator applied for a writ of mandamus to compel 
the defendant, as treasurer of Adams county, to pay 
from the funds in his hands, ‘collected for that purpose, 
the interest due on certain precinct bonds, issued by the 
commissioners of the county and held by the relator. Re 
lating to the necessity of a warrant or order directed to 
the treasurer for the payment of the interest, Judge Lak 
said: “When these bonds were issued there was no special 
provision of statute governing alone the creation and pay- 
ment of this sort of indebtedness, but the whole business 
was assimilated to that respecting county indebtedness for 
a similar purpose, and, like it, was put in charge of the 
county commissioners of the proper county, who were not 
only required to issue the bonds when voted, but also to 
cause to be annually levied, collected, and paid to the hold- 
ers of such bonds, a special tax on all the taxable property 
within the precinct, sufficient to pay the annual interest 


422 NEBRASKA REPORTS. | Vor. 64 


State v. Scott’s Bluff County. 


as it falls due, and finally the bonds themselves at their 
Inaturity. * * * As before stated, the management of 
this sort of precinct indebtedness is made to conform to 
that of counties of like character. The sole distinction is 
that it concerns a distinct portion only instead of the 
whole body of the county. The money with which to meet 
the obligations of a precinct is raised and paid out with the 
same formality, and through precisely the same agencies, 
as are the ordinary county funds, and, except where there 
is some special provision of statute authorizing it, pay- 
ment therefrom can be legally made only on ‘warrants is- 
sued by the county commissioners according to law.’ Sec. 
53, ch. 138, General Statutes, 241. Therefore, to have justi- 
fied the defendant in making the payment demanded, the 
relator should first have obtained from the county commis: 
sioners the proper order for him to doso. But haviug neg- 
lected this step, the relator was not in a situation to make 
a legal demand for the money, and the defendant. was ri ght 
in withholding it.’ This seems to settle the question of 
the right of the treasurer to refuse payment of any sum in 
his hands upon the relator’s judgment until an order from 
the county commissioners is presented directing him to 
make such payment. The manner of making payment and 
vouching the debt to be paid is regulated by the general 
statute, no special provision being found to contro]. The 
duty of the county and of the commissioners to issue an 
order for the payment of money held by the treasurer, col- 
lected for the payment of this judgment, can not, however, 
be denied. 

In United States v. Buchanan County, 5 Dill. [U.S. C. 
C.], 285, it was held by the circuit court of the United 
- States that a judgment of the court upon the bonds of the 
county issued in aid of a railroad company may be en- 
forced by mandamus to compel the levy and collection of 
taxes, or, if the amount is already in the county treasury, 
applicable to such debts, to compel the county court to 
draw a warrant to pay the judgment. It will be observed 
from the language used that Judge Dillon, who delivered 


vw 
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the opinion of the court, seemed to reach the conclusion 
that a warrant was necessary in order to draw the 
fund from the county treasury. It was argued 
at the bar that if the relator was bound to pre- 
sent his judgment to the county commissioners to 
have the same audited and allowed as other claims, 
and a warrant issued thereon, the acceptance of the 
warrant would operate as a satisfaction of his judgment, 
and that in case of refusal to pay the same he would be 
driven to another action against the county, and would be 
no nearer the collection of his claim against the county 
than when he instituted his first suit. We can not accept 
this view of the situation. The issue of a warrant directed 
to the treasurer for the payment of the judgment fund on 
hand will not operate as a payment of the judgment. In 
State v. Cook, 43 Nebr., 318, it is said: “In the absence of 
a statute conferring special characteristics upon warrants 
the authorities are practically unanimous that such instru- 
ments are merely devices for properly drawing money from 
the treasury; they are little more than certificates of in- 
debtedness. ‘The warrant is not intended to constitute a 
new debt or evidence of a new debt * * * but is the 
prescribed means the law has devised for drawing money 
from the county treasury.’* An indorsee may sue upon such 
warrant, not because he has title under the law merchant, .- 
but because the indorsement amounts to an assigninent of 
the debt upon which the warrant is issued. The auditing . 
of claims and issuing warrants therefor are, not such 
settlements as to have the force of a judicial proceeding or 
to estop the corporation issuing the warrant.” When the 
relator obtains a warrant directed to the treasurer for the 
payment of this money, it will be the duty of the ‘treasurer 
to pay the same, and, in case of refusal, a mandamus will 
issue to compel him to perform his duty. In State v. 
Gandy, 12 Nebr., 232, a mandamus was awarded to compel 
the treasurer to pay county warrants, it appearing that 
there were sufficient funds in the treasury for that purpose. 

*Dana v. City of San Francisco, 19 Cal., 486. ee: 
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The money collected for the payment of this judgment can 
be used for no other purpose. Until this judgment is fully 
paid and satisfied the funds must remain intact. There is 
no danger that the relator will lose the fund, or that it will 
be paid out on other demands. The treasurer would him- 
self be liable should he divert the fund. It is probable that 
the treasurer would not be compelled to disburse funds 
upon a warrant drawn for a greater amount than he holds 
to the credit of that particular fund, and, while the cred- 
itor could not be compelled to accept payment of his judg- 
ment in instalments, still we believe that if he is willing 
to do so, and makes demand upon the board of county con- 
missioners for a warrant to enable him to draw from the 
county treasury money collected for the payment of his 
judgment, it would be the duty of the commissioners to 
issue to him a warrant for the amount then collected and 
on hand, although not sufficient to satisfy the judgment 
in full. Public policy and due regard for the interests of 
the taxpayers of the county would require the commission- 
ers to disburse the fund as fast as collected in any consid- 
erable amount, rather than to have the fund accumulate 
in the county treasury while interest is accumulating upon 
the judgment. 

For the reasons that the relator has not alleged a de 
mand for a warrant for the payment of the amount col- 
lected and in the hands of the treasurer, we recommend 
that the judgment of the district court be affirmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district courtis — 


AFFIRMED. 
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WILLIAM M. IODENCE, APPELLEE, V. HERMAN A. PETERS ET 
AL., APPELLANTS. 


FILED APRIL 2, 1902, No. 11,272, 
Commissioner’s opinion, Department No. 8. 


1. Intervener: DEFrEecTIvE PETITION: DismissaL: APPEAL. An inter- 

: vener whose petition does not state facts sufficient to consti- 
tute a cause of action, and who does not pray for any judgment 
which the court has jurisdiction to render, should be dismissed 
from the action; and if he obtains a judgment with which he 
is not satisfied, and appeals therefrom, this court will render 
the judgment of dismissal which ought to have been rendered 
below. 


2. Real Estate Sold for Taxes: CoNnsTITUTIONAL GUARANTY. By the 
constitution of this state owners of real estate sold for taxes 
are guaranteed two years from the date of the sale within 
which to redeem, and the statute provides that a tax purchaser, 
or his assignee, shall not be entitled to foreclose his lien until 
after the time of redemption has expired. It follows that a 
petition seeking to foreclose a tax lien which does not show 
that the land has been sold for taxes, and that at least two 
years have expired after the date of the sale, does not state 
facts constituting a cause of action. 


3. Petition: OssEcTION. The objection that a petition is indefinite 
and uncertain can not be presented for the first time in this 
court. 


4. What Constitutes a Mortgage, An instrument in writing, properly 
executed, which shows upon its face that it is intended to 
charge a lien upon real estate to secure the payment of a 
specified debt, is sufficient to constitute a mortgage in this state. 


AppEAL from ‘the district court for Dawes county. 
Heard below before WESTOVER, J. Affirmed in part. 


Allen G. Fisher, for appellants. 
‘Albert W. Crites, contra. 


AMES, C. 


This is an appeal from a decree of foreclosure and sale 
of certain real estate for the satisfaction of a mortgage 
and of tax liens thereon. None of the evidence adduced 
on the trial was preserved in the form of a bill of excep- 
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tions, and we have therefore to inquire only whether the 
decree is warranted by the pleadings. The petition for 
the foreclosure of the mortgage alleges that the instru- 
ment, together with the notes the payment of which it is 
conditioned to secure, were executed to the McKinley- 
Lanning Loan and Trust Company, and afterwards, for 
value, indorsed, assigned and delivered to the plaintiff. 
The granting clause of the mortgage runs to the trust 
company, or its successors or assigns. The answer is sub- 
stantially a general denial. It is objected to the petition, 
first, that it does not allege that the payee and mortgagee 
is a corporation ; but this is not important. A partnership 
may be the payee of negotiable paper and the grantee in 
a mortgage executed to secure its payment. The question 
whether it may also be a grantee in a deed purporting to 
convey the fee of real estate is not presented. The second 
objection, that the use of the connective “or” instead of 
“and” in the granting clause makes the description of the 
mortgage so indefinite and uncertain as to avoid the in- 
‘strument, is not well taken. The intent of the parties to 
charge the land with a lien for the security of the notes in 
which the trust company was named as payee is not. doubt- 
ful, and this is all that is required in this respect to con- 
stitute a valid mortgage in this state. The petition con- 
tains an allegation “that no action at law has ever been 
brought in any court for the recovery of the amount due 
on said promissory notes and mortgage deed, nor has any 
part thereof ever been collected and paid, and the full 
amount thereof for principal and interest is now due this 
plaintiff thereon.” It is objected that this is not a suffi- 
ciently definite allegation that no proceedings at law have 
been had for the recovery of the mortgage debt or any part 
thereof, and that said debt and no part thereof has been 
collected or paid; but the language used is very nearly | 
equivalent in meaning to that employed in the statute, and 
no objection was made in the district court, either by de- 
murrer or by notion to make it more definite and certain. 
In accordance with an often-repeated rule of this court, 
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the petition must be regarded as sufficient when assailed 
for the first time upon appeal. 

The tax liens were brought into the litigation by a peti- 
tion in intervention filed by the appellant West. The land 
was sold to the county for delinquent taxes on the 20th 
day of August, 1898. On the 13th day of July, 1899, after _ 
the beginning of the foreclosure suit, the certificates were 
sold and assigned to the intervener, and his petition in 
intervention- was filed on the same day. To this petition 
no answer was ever made, and on the 12th day of Sep- 
tember, thirteen months after the tax sale, the court by 
its decree adjudged a first lien in behalf of the intervener 
for the amounts named in his certificates and tax receipts, 
with twenty per cent. interest from dates of payment, but 
refused to award him attorney’s fees thereon, and the de- 
cree is silent as to the rate of interest to be borne thereby. 
In this decree all parties acquiesced, except the intervener, 
who appeals and complains because he was not allowed 
attorney’s fees, and because the amount found due is not 
adjudged to bear ten per cent. interest. We think that he 
has no just cause of complaint. His action for foreclos- 
ure, by intervention, was prematurely brought, and but 
for the acquiescence of the other parties to the suit should 
have been dismissed. By the terms of the statute under 
which he claims (Compiled Statutes, ch. 77, art. 4), he 
succeeded only to the rights of foreclosure acquired by 
the county by reason of the tax sale, and by the saine 
statute that right did not accrue until fourteen months 
after his petition was filed and eleven months after the 
decree was entered; that is to say, not until after the time 
of redemption had expired, which is fixed by both the con- 
stitution and the statute at the expiration of two years 
from the date of sale. 

There was no answer or other pleading or appearance 
to the petition in intervention by either of the other 
parties to,the action, and the petition prayed for no judg- 
ment which the trial court had jurisdiction to render. 
The authority of this court in case of reversal upon error 
or appeal is limited by section 594 of the Code “to render- 
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ing such judgment as the court below should have ren- 
dered, or to remanding the cause to the court below for 
such judgment.” The last named court could not lawfully 
have rendered a judgment of foreclosure and sale of the 
premises for any amount, for the satisfaction of the in- 
tervcner’s alleged lien for taxes, and its attempt so to do 
must be reversed and vacated. The intervener does not 
plead any facts showing that his rights as prior lienholder 
were in any way imperiled by the foreclosure proceeding, 
and it is impossible to conceive that they could have been 
in any respect affected thereby. A mere finding or decree 
by the court that he had a valid prior lien for taxes on the 
premises, which, if not sooner discharged, would mature 
more than a year subsequently, was not prayed for, and 
if granted would not have benefited his condition in any 
respect. He therefore advanced nothing in his pleading 
which called for any judicial action. Having, under such 
circumstances, obtained a judgment in his favor, one of 
two courses was open to him. Tirst, to acquiesce therein 
as did the other parties to the suit; or to appeal to this 
court and obtain a reversal and a dismissal of his pro- 
ceeding in intervention. 

It is recommended that the judgment of the district 
court, in so far as it decrees a foreclosure and sale of the 
premises for the satisfaction of the plaintiff’s mortgage, 
be affirmed, but that, in so far as it decrees a foreclosure 
and sale for the satisfaction of the intervener’s tax lien, 
it be reversed, and the petition in intervention dismissed. 


DurrFiz and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court, 
in so far as it decrees a foreclosure and sale of the prem- 
ises for the satisfaction of the plaintiff’s mortgage, be 
affirmed, but that, in so far as it decrees a foreclosure and 
sale for the satisfaction of the intervener’s tax lien, it 
be reversed, and the petition in intervention dismissed. 
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W. A. SAUSSAY ET AL. V. WILLIAM J. Lemry Brewing Com- 
PANY. 


FILED APRIL 2, 1902. No. 11,418. 
Commissioner’s opinion, Department No. 3. 


1. Judgment: Justice or Peace: Review: TRANscripT. When the 
judgment of a district court, in a proceeding in error to review 
the judgment of a justice of the peace, is sought to be re- 
viewed in this court, the transcript in this court must contain 
the judgment of the justice of the peace and such other process 
and proceedings as are sought to be reviewed or corrected. 


2, Error: Process: ANENDMENT oF RETURN: BILL oF EXCEPTIONS. 
This court can not decide whether the district court erred in 
permitting an amendment to the return of a process, unless 
the process and the original return th¢reto, or, authenticated 
copies of them, are preserved in the record or bill of exceptions. 


3. Transcript of Journal: ABSENCE: RECITAL IN BILL OF EXCEPTIONS. 
When the record in a proceeding in this court does not contain 
a transcript from the journal of the district court of an alleged 
order made by that court, its absence is not supplied by a 
recital in the bill of exceptions, certified by the court reporter 
to be true, that such an order was made, if the judge, at the 
time of settling the bill -f exceptions, certifies that the recital 
is false and orders it to be stricken out. 


Errc2 from the district court for Douglas county. 
Tried below before Krysor, J. A/firmed. 


Charles Ogden and Joel W. West, for plaintiffs in error. 
Ed P. Smith and James B. Sheean, contra. 


AMES, ©. 


This case has apparently been brewing a good while, 
but the results disclosed by the record in this court are 
not such as to apprise us with any certainty what it is 
all about, or to enable us to pass upon them either intelli- 
gently or intelligibly. The transcript contains what pur- 
ports to be a copy of an affidavit in replevin in a justice’s 
court in an action in which the William J. Lemp Brewing 
Company, a corporation, is named as plaintiff. and one 
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W. A. Saussay, a constable, and Kirchoff & Neubarth, ap- 
parently a copartnership, are named as defendants; but 
this document does not purport to have been certified by 
any justice of the peace, to have ever been filed before him, 
or to have ever been in his official custody. Following 
this are a motion for a new trial in the district court of 
Douglas county in the case at bar and an order overrul- 
ing the same and a judgment by the last-named courts dis- 
missing the action in that court, and for costs. There is 
a bill of exceptions preserved in the district court, to 
which are attached six exhibits, as follows: First, a bill 
of particulars in the justice’s court in a suit by Kirchoff 
& “leubarth against Henry Wiese and Frederick Dahlman. 
Second, a summons issued by a justice of the peace upon 
said bill of particulars, with a return of service thereon 
by W. A. Saussay. Third, what purports to be a copy of 
an affidavit in replevin identical with that above men- 
tioned and contained in the transcript. Fourth,a purported 
copy of a summons in replevin issued by a justice of the 
peace as pursuant to said purported copy of an. affidavit 
in replevin, and a purported copy of a return. of said writ 
by a constable, but it appears sufficiently from the bill of 
exceptions that this return was not in fact made by a con- 
stable or other officer. Fifth, a purported copy of an 
execution issued by a justice of the peace upon a judgment 
in favor of the plaintiff, in a suit by Kirchoff & Neubarth 
against Henry Wiese and I*rederick Dahlman, together 
with a purported copy of a return by W. A. Saussay, con- 
stable, showing a levy upon certain personal property. 
Sixth, a purported copy of a writ in replevin in justice’s 
court at the suit of the William J. Lemp Brewing Com- 
pany against W. A. Saussay. and Kirchoff & Neubarth. 
There is also attached to the bill of exceptions what pur- 
ports to be a copy of a justice’s judgment in favor of the 
plaintiffs in the suit of Kirchoff and Neubarth against 
Wiese and Dahlman. Neither this judgment nor any of 
the foregoing exhibits bear any official certification or 
other authentication. There are no pleadings in the tran- 
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script in the case at bar, no judgment or transcript or 
purported copy of one in a justice’s court in any action in 
replevin, and no petition in error in the district court to 
review any such judgment. 

The requirement of section 586 of the Code, that “the .~ 
plaintiff in error shall file with his petition a transcript 
of the proceedings containing the final judgment or order 
sought to be reversed, vacated, or modified,” applies equally 
to proceedings in error in the district court and in this 
court, and in the absence of such a transcript the court 
has no jurisdiction to proceed further than to dismiss the 
petition in error. Zink v. Westervelt, 52 Nebr., 90. It 
follows that the judgment of the district court was the 
only one that it could rightfully have rendered upon the 
record before us. Whether in an earlier stage of the pro- 
ceeding the district court reversed a judgment of an in- 
ferior tribunal, or how this case found its way to a place 
upon its docket, or what was the precise subject of the . 
litigation, or how the court acquired jurisdiction over it, 
the transcript does not disclose. We may gather from the 
bill of exceptions that the principal controversy was over 
the truth or falsity or the sufficiency of the return of a 
constable to a writ of replevin issued by a justice of the 
peace, and as to the right or authority of the court to 
amend the return, or permit it to be amended. 

It is contended by the plaintiff in error that the district” 
court did make an order permitting such an amendment, 
but the record contains no transcript of such order. The 
bill of exceptions contains an entry showing that the court 
did make such an order, and the court reporter certifies 
that the entry is true, but the judge in his certificate to 
the bill asserts that it is false, and orders it to be stricken 
out. 

We think it is usually regarded as the better practice in 
such cases to accept the certificate of the judge rather 
than that of the reporter. If the other matters inquired 
into upon the trial were to be considered, we should have 
no hesitancy in saying that the conclusions of the court 
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adverse to the plaintiff in error are sufficiently sustained 
by the evidence. 

It is recommended that the judgment of the district 
court be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 


AFFIRMED. 


A. J. DocKARTY HT AL. v. LULA P. TILLOTSON. 
FiLteEp APRIL 2, 1902. No. 11,524. 
Commissioner’s opinion, Department No. 3. _ 


1. Agency: Wiryess: Proor spy Drciarations of AGENT: COUNTER- 
Proor. Although agency can not be proved by the admissions 
or declarations of the alleged agent alone, yet if, in an action 
against an alleged principal, the latter calls the former as a 
witness and induces him to testify that he never represented 
himself as an agent with respect to the transaction in dispute, 
the testimony may be contradicted by proof of specific instances 
in which the witness did so represent himself. In other words, 
he may be subjected to the same tests of credibility as would 
be applicable to other witnesses under like circumstances. 


2. Agent: Conrracr: PrrsonaL LiaBiLiry. An agent, who contracts 
in his own name with respect to matters within the scope of 
his agency is personally obligated, although the fact of such 
agency is known to the opposite party. 


Error from the district court for Douglas county. 
Tried below before Fawcert, J. Affirmed. 


Crane, Crane & Irwin and J. J. Boucher, for plaintiffs 
in error. 


William R. Patrick, contra. 


AMES, C. 


The plaintiff in error Dockarty was engaged in Omaha, 
in this state, in a business which consisted in teaching 
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pupils the art of making and drawing designs for letter- 
heads, bill-heads, checks, drafts, ete., and in making of 
such designs and procuring them to be engraved for the 
use of persons desiring them, who were his patrons or 
customers for pay. The designs, when prepared, were sent 
by him to the plaintiff in error the “Illinois Engraving 
Company,” an Illinois corporation at Chicago, where they ° 
were engraved. The engraved plates were sent by the com- 
pany to Dockarty at Omaha, and used by him at the Jatter 
city for printing the designs. Dockarty paid the company 
at a specified rate for its share of the services rendered. 
The defendant in error, Miss Tillotson, had been a pupil 
at Dockarty’s establishment, and, after having acquired 
sufficient proficiency in the art, accepted employment 
therein. After the lapse of some time she retired from the 
service, and sued Dockarty and the company in justice’s 
court for a sum.alleged to be a balance due her for wages. 
She recovered a judgment for the amount of her claim, 
from which an appeal was taken to the district court, 
where, upon trial, a verdict was returned, aud a judgment 
rendered in her behalf. The defendants have brought the 
record to this court for review by petition in error. 

It is the contention of Miss Tillotson that although her 
business engagements were made with, and her services 
nominally rendered to, Dockarty personally, yet that in 
fact the latter was the agent of the Illinois company in 
the conduct of the business, and that the company was 
therefore obligated to her for her services rendered at his 
instance. Whether such was the fact is the sole question 
litigated in the ca’e. As a part of her evidence the plain- 
. tiff below offered a blotter used by Dockarty in his busi- 
ness and for advertising purposes, which was shown to 
Jhave been printed from an engraved plate made by the 
Illinois company, and which contained, besides some or- 
namental designs, the following words: 

“Tllinois Engraving Company, Originators, Designers, 
Illustrators, Colorists. Wood Engraving, Zine and Half- 
Tone Etchings, Colortypes, Ete. Western Branch, Omaha, 

382 
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Nebr., A. J. Dockarty, Gen. Mgr. Mel Uhl, Bus. Mgr. 
Oifices and Art Rooms 616-17 Paxton Block.” 

It was objected by the company that, although the plate 
was engraved by its empicyees and at its works, it was not 
made to appear that any of its officers or ayents, having 
authority to bind it, knew of the fact or had assented 
thereto; but the objection was overruled and the paper 
admitted, and we think correctly so. While it is not con- 
clusive that Dockarty was an agent as alleged, and as rep- 
resented by the printed matter, yet the closely related 
nature of the two businesses and the apparent business 
intimacy between him and the company, were circum- 
stances which, taken in connection with the advertisement, 
were proper to be considered by the jury, and entitled the 
document to admission as evidence. - . 

Dockarty, who was the only witness for the defense, de- 
nied in that capacity that he had ever held himself out or 
represented himself to be the agent of the company, and for 
the purpose of contradicting him in this respect a letter to 
a prospective pupil, written by him upon a sheet of paper 
at the head of which was printed, from an engraved plate, 
substantially the same matter as that upon the blotter, 
was offered by the plaintiff and admitted in evidence. Ob- 
jection was made upon the ground that it was not shown 
where or by whom the engraving was made, or that the 
company had any knowledge of its existence or of the use 
of the letter-head by Dockarty, and that proof of an agency 
can not be made, as against the alleged principal, by the 
declarations or admissions of the person whose agency is 
denied. The rule as thus generally stated is doubtless 
correct, but it can not, consistently with justice, have so 
universal an application as is contended for by the plain- 
tiffs in error. If the alleged agent had not himself been 
brought forward as a witness, the letter-head would not 
have been adinissible as between the defendant in error 
and the company; but when the company produced him as 
a witness in its own behalf, concerning this very issue, it 
submitted his testimony to all the tests of truthfulness 
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which would have been applicable to that of any other 
witness. If the person to whom the letter was addressed 
had testified that Dockarty had never, to her knowledge, 
represented himself as an agent of the company, it will 
not be questioned that she could have been contradicted, 
by way of impeachment, by the production of. the docu- 
ment. If so, why may not he be subjected to the same 
ordeal? If the paper, having been admitted, had a tend- 
ency to affect the minds of the jury concerning the real 
issue, that is a misfortune voluntarily incurred by the 
company in producing the witness, and permitting him to 
testify with respect to this branch of the inquiry. But, 
having chosen so to do, it can not-insist that, having elic- 
ited from him a statement such as it desired, his credibil- 
ity shall not be impeached because the evidence requisite 
therefor has a tendency to establish the fact of agency by 
his own declarations or admissions. 

Several of the instructions given by the court are com- 
plained of, but, in our view of the relevance and character 
of the evidence, they are not objectionable. They fairly 
submitted to the jury the matters of fact in issue upon 
conflicting evidence, and afford no ground for disturbing 

_ their verdict in so far as it affects the engraving company. 
But the jury returned a joint verdict against both defend- 
ants, who filed separate motions for a new trial, and sepa- 

. rate petitions in error in this court, each alleging that the 

verdict, as to the moving defendant, is not supported by 
sufficient evidence. 

It is contended on behalf of Dockarty that, if the verdict 
and judgment against the engraving company are sus- 
tained by sufficient evidence, they must fail, as to him, be- 
cause of the rule that an agent who contracts in behalf of 
his principal is not himself personally obligated. But 
counsel overlook an important exception. It was testified 
to by Dockarty, and not disputed, that he contracted for 
the services of the defendant in error in his own name, and 
in such cases the agent is personally bound, even although 
the fact of the agency be known, and the transaction is in 
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furtherance of the business of the principal, so that the 
latter is also bound. Story, Agency [7th ed.], sec. 269 
et scq. and notes. He is at liberty, if he chooses so to do, to 
add his own personal liability to that of his principal. 
That he is equally bound if he contracts in his own name 
in behalf of an undisclosed principal is familiar law, not 
requiring the citation of authorities for its support. That 
Dockarty is impaled upon one or. the other horn-of the di- 
lemma is beyond dispute. The cases cited in the brief of 
plaintiffs in error, in which either there was a contract by 
a pretended agent without authority, or a contract by an 
agent in the name of the principal, are not in point. 

It is recommended that the judgment of the district 
court be affirmed. 


Durrib and AuLgert, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that. the judgment of the district court be 


AFFIRMED. 


Ciem B. ACHENBACH ET AL. V. JOHN M. POLLOCK. 
FILED Apri 2, 1902. No. 10,506. 


1, Reversal of Judgment: Morron ror NEw Tran. A judgment will 
not be reversed for errors which are required to be assigned 
on a motion for a new trial, unless it is alleged im the petition 
in error and shown by the record that the court erred in 
overruling such motion. 


2. Verdict. Verdict examined, and held sufficient to support the 
judgment rendered thereon. 


Error from the district court for Lancaster county. 
Tried below before Hau, J. Affirmed. 


Billingsley & Greene, for plaintiffs in error. 


Kirkpatrick & Hager, contra. 
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ALBERT, ©. 


This is an action in replevin. There was a trial to a 
jury, which resulted in a verdict for the plaintiff. From 
a judgment rendered thereon, the defendants prosecute 
error to this court. 

All assignments of error, save one, which will be noted 
presently, are predicated on the rulings of the trial court, 
which are required to be brought, and which were thus 
brought, to its attention by motion for a new trial. The 
ruling of the court on that motion is not complained of in 
the petition in error. Such being the case, the question 
arises whether the failure to assign error on the ruling of 
the court on the motion for a new trial precludes an ex- 
amination of such errors here. This court has twice passed 
on that question. In Chicago, B. € Q. R. Co. v. Cass 
County, 51 Nebr., 369, in an opinion by Raean, C., it was 
held that such crrors would be reviewed, notwithstanding 
such omission. No authorities are cited in support of that 
opinion. In James v. Higginbotham, 60 Nebr., 203, in an 
opinion by Suutivan, J., a contrary conclusion was 
reached. So the question is still an open one in this state. 
In our opinion, the latter case states the correct rule, and 
is fully sustained by the authorities there cited. The de- 
_fendants are here secking to reverse the judgment of the 
trial court. It is but fair to assume that they are satisfied 
with every ruling of which they make no complaint. They 
make no complaint of the ruling on the motion: for a new 
trial. In other words, they are satisfied with that ruling. 
If they are satisfied with that ruling, then they must be 
held to have waived every error assignable in such motion. 
Lowrie v. France, 7 Nebr., 191; Murray v. School District, 
11 Nebr., 436. 

It may be suggested that the assignment that the court 
erred in overruling the motion for a new trial is covéred 
by an assignment in detail of the rulings complained of in 
such motion. With equal truth could it be said that, hav- 
ing. taken an exception to each of such rulings, an excep- 
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tion to the ruling on the motion for a new trial is super- 
fluous. But this court has held otherwise, in the two 
cases last cited. Both suggestions are based on the as- 
sumption that, if any of the rulings complained of in the 
motion were erroneous, it necessarily follows that an order 
overruling such motion is also erroneous. That this is 
not true, is obvious. The motion may have been filed out 
of time. Errors in the progress of the trial may have been 
subsequently waived. There may have been an improper 
joinder of parties to the motion, or other reasons to jus- 
tify the court in overruling it. If so, whatever the in- 
trinsic merits of the motion, none of the rulings therein 
complained of can be successfully urged in this court as 
grounds for reversal. Hence, were every ruling, which is 
required to be brought to the attention of the trial court 
by motion for a new trial, assigned in the petition to this 
‘ court, yet, in the absence of complaint of the ruling on 
such motion, the presumption of regularity in the proceed- 
ings of the trial court is not negatived. To our minds it 
is clear that a failure to complain in the petition in error 
of the ruling on the motion for a new trial precludes an 
examination of the rulings made by the trial court during 
the progress of the trial. That such assignment is rarely 
omitted clearly indicates that the profession regards it 
as essential. ; 

This leaves us but one question to determine, and that 
is whether in this case the verdict is sufficient to support 
the judgment. The verdict is as follows: 

“The jury duly impaneled and sworn in the above en- 
titled cause do find that at the time of the commencement . 
of’ this action the right of possession of the property in 
controversy herein was in the plaintiff, and we assess the 
damages sustained by the plaintiff by reason of the wrong- 
ful detention of said property by the defendants at the 
sum of four hundred and twenty-five dollars.” 

The judgment rendered on the foregoing verdict is as 
follows: 

“It is therefore considered and adjudged by the court 
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* * * that the said plaintiff John M. Pollock do have 
and recover of and from the said defendants Clem B. 
Achenbach and the Nebraska School Supply Company, 
the sum of $425 damages as assessed by the jury, with in- 
terest thereon at the rate of seven per cent. per annum, 
from this date until paid, together with costs of this action 
taxed at $145.83.” 

Considered apart from the other errors assigned, as we 
are compelled to consider it, for the reasons hereinbefore 
stated, there is nothing in the verdict of which the de 
fendants should be heard to complain, in view of the rec- 
ord. There are other findings which the plaintiff might 
have insisted on, but such omissions, if they exist, are to 
the advantage, instead of the detriment, of the defendants. 
So far as the jury speak by their verdict, they find the 
right of possession in the plaintiff, and the amount of 
dainages he sustained by reason of the wrongful detention 
of the property.: That finding is amply sufficient to sup- 
port the judgment in this case. But the defendants insist 
that there is no law under the statutes of Nebraska pro- 
viding for any other judgment than one for the defendants. 
This contention is based on the peculiar wording of sec- 
tion 192 of the Code of Civil Procedure, which is as fol- 
lows: “In all cases, when the property has been delivered 
to the plaintiff, where the jury shall find for the plaintiff, 
on an issue joined, or on inquiry of damages upon a judg- 
ment by default, they shall assess adequate damages to 
the plaintiff for the illegal deténtion of the property; for 
which, with costs of suit, the court shall render judgment 
for defendant.” It will be observed that the last word, 
“defendant,” was evidently intended for “plaintiff,” and 
it has been so held in Blue Valley Bank v. Bane, 20 Nebr., 
294, 300. But it is urged that said section, and the one 
immediately following it, in so far.as they authorize any 
other judgment than one for the defendants in the court 
' below, is in contravention to section 11 of article 3 of the 
constitution, and therefore void. It is not necessary to 
go into the constitutionality of these sections at this late 
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day. Under our system of jurisprudence, if there were no 
statute whatever on the subject, the finding of the jury in 
this case would be amply sufficient to warrant the judg: 
ment of the trial court. 

It is recommended that the judgment of the district 
court be affirmed. 


DuFFiz and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is— 


AFFIRMED. 


° 


ALEXANDER McGavock vy. OMAHA NATIONAL BANK. 
Firep APRIL 17, 1902. No. 11,189. 


1. Written Contract: INTERPRETATION. In the interpretation of a 
written contract, when the meaning is doubtful, that construc- 
tion will be preferred which gives effect to all parts of the 
instrument, rather than one which renders a portion of it 
redundant and useless. 


2. Surety: AGREEMENT CONSTRUED. An agreement of @ surety, in 
writing, dated May 19, 1893, that the creditor. might extend 
time of payment on a note “pending the decision of the suit 
of George Canfield against Allen Rector, now in the supreme 
court of the state or for not over two years from this present 
date,” held to authorize an extension during the pendency of 
Canfield v. Rector in this court, but no longer. 


Error from the« district court for Douglas county. 
Tried below before SLtaBaueH, J. Reversed. 


Francis A. Brogan, for plaintiff i in error. 
Hall & McCulloch, contra. 


SULLIVAN, C. J: 


The judgment under review was rendered by the district 
court for Douglas county in an action brought by the 
Omaha National Bank, as payee of a note signed by 
George Canfield as principal, and L. M. Rheem and Alex- 
ander McGavock as sureties. McGavock contends that the 
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judgment, which was in favor of the bank, is the result of 
a wrong construction of the following contract: 


“Whereas, Alex. McGavock and L. M. Rheem are joint 
signers with George Canfield on one certain note payable 
to the Omaha National Bank, for three thousand dollars, 
dated Noy. 16, 1892, at six months, bearing interest at 
ten per cent. per annum fronr date, and on which interest 
has been paid to maturity, said note having arisen from 
various renewals of the note for same amount described 
in the agreement between said Canfield, MeGavock and 
Rheem, bearing date Jan’y 29, 1890, securing said Mce- 
Gayvock and Rheem against loss arising through signing: 
said note: It is agreed by said McGavock and Rheem in 
order to avoid frequent signing of renewals, that said Can- 
field may from time to time pay interest in advance on 
said note of Nov. 16, 1892, for not over ninety-three days 
at one time, and have the same.extended for such time, said 
MeGavock and Rheem not to be released by such extension 
from their liability as it exists at this date. 

“This agreement to hold good pending the decision of 
the suit of said George Canfield against Allen Rector, now 
in the supreme court of the state or for not over two years 
from this present date. : L. M. RHEEM. 

“Omaha, May 19, 1893. A. McGavock.” 


This’ agreement, in connection with the conceded fact 
that Canfield had recovered a judgment against Rector in 
an action which had been removed to this court, and was 
then pending here, discloses fully the circumstances un- 
der which it was made; it exhibits the whole environment 
of the transaction upon which we are to pass judgment. 
The case of Canfield against Rector was decided by this. 
court May 15, 1894. 40 Nebr., 595. The decision was in 
favor of Canfield, and the amount due upon the judgment 
was soon afterwards collected, paid over to the bank, and 
indorsed upon its note. Afterwards, on September 17, 
1894, the bank, for an adequate consideration, agreed with 
Canfield that as to the remainder of the note the time of 
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payment should be extended for ninety-three days. Me. 
Gavock now claims that this extension was not authorized 
by the agreement above set out, and that it operated to 
release him from his contract of suretyship. In our opin- 
ion, this view of the matter is correct. The liability of a 
surety is not to be extended by implication; he is not to 
be bound beyond the terms of his contract. Brennan v. 
Clark, 29 Nebr., 385; Curtin v. Atkinson, 36 Nebr., 110; 
Godfrey v. City of Beatrice, 51 Nebr., 272. The construc- 
tion to be given the language of a written agreement must, 
however, be fair and just, not forced or strained to support 
a theory favorable to the surety. The spirit and intent 
of the instrument must be regarded rather than the forms 
of expression. In determining the meaning of the con- 
tract here in question, we must consider the two clauses 
providing for extensions in their relation to each other 
and to the subject-matter. We must take into account the 
situation of the parties, and the end and object they were 
_ Seeking to accomplish. In other words we should, in ex- 
pounding the contract, put ourselves, as near as may be, 
in the situation of the contracting parties at the time the 
contract was made. We should not, without reason, as- 
sume that the bank officer who wrote the agreement did 
not possess ordinary skill in composition, or that he did 
not understand the meaning of the language he employed. 
Clearly, the object of the parties in making the agreement 
was to enable Canfield to collect the amount due upon the 
judgment against Rector and apply it on the note in favor 
of the bank. The reason for the extensions being the 
‘pendency of the error proceeding, it was quite natural that 
the parties should stipulate that the authority for making 
.extensions should come to an end when the reason for 
making them should cease to exist. The language used to 
express this thought was, it seems to us, entirely appro- 
priate. It is plainly stated that the authority to make ex- 
tensions was not to hold good, under all circumstances, 
for two years, but only during the pendency of the case in 
this court, “or for not over two years.” ‘The last clause is 
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@ limitation upon the first; it marks the boundary of the 
bank’s right to grant extensions without releasing the 
sureties; and that is its only function. To adopt the con- 
struction for which the bank contends would be to con- 
demn the first clause and strike it from the contract as a 
useless iteration—a mischievous pleonasm, which can 
hardly be accounted for on the theory that there was want- 
ing in the mind of the scrivener a distinct conception of 
the idea which he was seeking to express. If it were the 
mutual intention of the parties to allow extensions. to be 
made during a period of two years at all events, and with- 
out any regard whatever to the time when the Rector Case 
should be decided, it is difficult to understand why a plain 
expression of that intention should be complicated with 
matters having no necessary relation to it. Bearing in 
mind the reason for making the contract extending the. 
time of payment, we can not think it at all probable that 
the parties deliberately set down in writing an irrelevant 
‘recital and a redundant stipulation. It is to be presumed 
that the capable business man who wrote the contract had 
two ideas which he adequately expressed, rather than that 
he gave one idea two forms of expression at the expense of 
labor and perspicuity. Read in the light of subsequent 
events, the contract, according to the bank’s interpreta- 
tion of it, was an agreement for extension until May 15, 
1894, or for two years from May 19, 1893. This would- 
seem to be an absurd contract, but it would be no more 
absurd now than it was in the beginning. Nothing could 
come out of it that it did not originally contain. 

The judgment is reversed and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 


444 NEBRASKA REPORTS. [ Vou. 64 


Omaha Nat. Bank v. Sanders. 


OMAHA NATIONAL BANK, APPELLEE, V. WILLIAM S. San- 
DERS ET AL., APPELLANTS. 


FiLeD APRIL 17, 1902. No. 11,332. 


1, Foreclosure: ExrecuTion: SEVERAL Writs: APPRAISEMENT: PRE- 
SUMPTION. Where several writs were issued to the sheriff com- 
manding him to execute a decree of foreclosure, the presump- 
tion is, nothing appearing to the contrary, that the appraise- 
ment under which the sale was made was valid. 


2. Conflicting Evidence. This court will not disturb a finding of the 
district court based upon fairly conflicting evidence. 


- 


APPEAL from the district court for Douglas county. 
Heard below before Scorr, J. Affirmed. 


John W. Cooper, for appellants. 
Hall & McCulloch, contra. . 


SULLIVAN, C. J. 


This is an appeal from an order confirming a judicial 
sale. The objection to the proceedings made in the court 
below, and insisted upon here, are: (1) That the prop- 
erty was sold under a second appraisement without having 
been twice advertised and twice offered for sale under the 
first appraisement; and (2) That the appraisement under 
which the sale was made was so low as to afford an oe: 
ence of fraud. 

With respect to the first objection, it is sufficient to say 
that the record does not show that there was more than 
one appraisement of the mortgaged property. Several 
writs were issued by the clerk of the district court com- 
manding the sheriff to execute the decree of foreclosure, 
but what action, if any, was taken under them, does not 
appear. It will not be presumed that there were two ap- 
praisements, and that the second was lower.than the first. 

The second objection is also without merit. The ap- 
praisers fixed the value of the property at $7,600, while 
two witnesses for appellant estimated it to be worth 
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$12,000. From this difference of opinion the trial court 
did not err in declining to infer that the appraisement was 
a fraudulent one. 


The order of confirmation is 
AFFIRMED, 


FREMONT BE. MUSFELT EY AL. V. STATE OF NEBRASKA, 
FILED APRIL 17, 1902. No. 12,340. 


1. Evidence: Fornication: SiiEnce UNDER ACCUSATION. When, be- 
fore prosecution, and while not under restraint, parties are 
accused of living together in a state of fornication, and make 
no denial, or are silent, this may be shown in evidence as an 
inculpatory circumstance to be weighed and considered by the 
jury in determining the truth of the charge preferred against 
them, 


. Conflicting Evidence. When the testimony is conflicting, and is 
fairly submitted to a jury, a new trial will not be granted if 
the testimony is sufficient to sustain the verdict. Van Buren v. 
State, 63 Nebr., 453, 


ix 


3. Evidence. Evidence examined, and held sufficient to sustain a ver- 
dict of guilty. : 


4, Instructions: Fornication: OPEN anp Nororious COHABITATION, 
In a prosecution for the offense of living together in a state 
of fornication, it is not error to instruct the jury that it is 
‘not necessary the cohabitation charged in the complaint should 
be either open or notorious. 


: TENDER: Error. Where it is claimed an instruction which 
states no erroneous proposition of law is not sufficiently ex- 
plicit, it is the duty of counsel to prepare and submit an 
instruction fully covering the point in issue, and which must 
be refused before error can be predicated on the court’s action 
in giving the instruction complained of. ; 


5. 


6. Impeaching Question. Record examined, and held, foundation for 
an impeaching question was laid with sufficient certainty, and 
that no.error was committed in permitting the question to be 
answered over objection thereto. 


Error from the district court for Rock county. Tried 
below before Harrincton, J. Affirmed. 
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R. R Dickson and F. N. Morgan, for plaintiffs in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


Howtcoms, J. 


The defendants, each of whom was unmarried, were 
charged with the offense of living in a state of fornication, 
and on a trial of the charge the jury returned a verdict of | 
guilty. Sentence was duly pronounced, and to secure a 
reversal of the judgment rendered against them they prose- 
cute error. 

It is first urged that the evidence introduced in support 
of the charge is insufficient to establish the offense for 
which they were prosecuted, or support the verdict of 
guilty as returned by the jury. A careful reading of all 
the testimony preserved in the bill of exceptions, and 
brought here for review, convinces us that the jury’s find- 
ing can not rightfully be disturbed. There appears in the 
record sufficient competent evidence to sustain the ver- 
dict. Much of the testimony offered by the state and by 
the defendants, respectively, was of a most contradictory 
character; and manifestly the testimony of different wit- 
nesses on the one or the other side in respect of many mat- 
ters material to the issue raised by the plea of not guilty, 
would have to be rejected in whole or in part by the jury, 
as unworthy of credence, and because in irreconcilable 
conflict. It was the especial province of the jury, as triers 
of fact, after hearing the witnesses testify, and observing 
their demeanor while on the witness stand, to sift the tes- 
timony submitted to them, rejecting that unworthy of be 
lief, and from all the evidence ascertain the truth or un- 
truth of the charge. There is in the record testimony, the 
competency of which can not be questioned, of more than 
one witness, which, if believed by the jury, established all 
material allegations of the information, and excluded 
every rational hypothesis save that of the guilt of the ac- 
cused. 
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The unlawful act was charged to have extended over a 
period of time from October 10, 1899, to the 2d day of 
February, 1901. The prosecution was begun soon after the 
date last mentioned. The defendant Musfelt was a man of 
thirty-five years of age, and his co-defendant twenty-one 
or twenty-two. The latter had by her parents been given 
a good education, with the object in view of qualifying her 
for the profession of teaching; apparently at great sacri- 
fice, because of their limited circumstances. She obtained 
a certificate and began to teach, and, soon after, her un- 
lawful relations with Musfelt are alleged to have had their 
inception. She was unable, because of her loss of moral 
standing and character, to obtain a renewal of her certifi- 
cate; and thereafter, according to the theory of the de- 
fense, she obtained employment in different families and 
at hotels, where she gained a livelihood, and during which 
time defendant Musfelt was courting her as an admirer 
and lover, and with a view to a future marriage, which, 
we are informed in the brief of counsel for defendant, has 
since conviction been consummated. She first found em- 
ployment, if it may be said she was in fact employed by 
any one other than Musfelt, in a family who lived at the 
home of Musfelt, and where he also resided. Notwith- 
standing the protests and importunities of her parents, 
she persisted in remaining at defendant Musfelt’s house, 
where, with some few interruptions she continued to make 
her home, first with one family and then another, until 
near the time the prosecution began. It is remarkable 
that her services were always required in a family which 
for the time being occupied the house owned by Musfelt, 
and, in which he resided, and that only at such times would. 
such family find it convenient or necessary to employ her. 
During the time covered by the information, four changes 
of families occurred in the home of Musfelt, and as often 
his codefendant changed families, by whom, according to 
the theory of the defendant, she was employed in the ca- 
pacity of a servant girl or domestic. 

It is fairly inferable from the record before us that the 
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different families, occupying Musfelt’s house were appar- 
ently in quite impoverished condition, without any perma- 
nent home, shifting from place to place wherever a tem- 
porary abode could be secured; and it is passing strange 
that the occasion to employ some one else to assist in their 
household duties, and the necessity therefor, only existed 
while making their home at Musfelt’s, and ceased as soon 
as they departed therefrom. The theory of the defense is 
greatly shattered by many of the facts indisputably estab- 
lished by the evidence. The mother testifies that she vis- 
ited her daughter at Musfelt’s house, during the fall and 
winter of 1899 and 1900, twenty or more times, for the 
purpose. of prevailing on her daughter to return home; 
that her daughter was keeping house for Musfelt; that at 
one ‘time she was preparing a meal, and, by the plates, 
saucers and other table articles, the supper was being pre- 
pared for but the two; that the family then living in the 
house was occupying a separate room; and that, to all 
appearances, there were two families in the one house. 
These importunities and pleadings for the girl to return 
to her home were continued until, in frenzied anger, the 
mother seized an ax and threatened Musfelt with bodily 
injury, when she was forcibly ejected from the premises 
and ordered never to return. She testifies, and it is un- 
contradicted, that she repeatedly accused the defendants 
of living together in an unlawful state, to which they en- 
tered no denial, but remained silent. Not only were the 
actions of the parties and their relation to each otber a 
proper subject for inquiry, and the introduction of evi- 
dence thereon, but their demeanor and conduct when ac- 
“cused, while not under restraint, as well as what they say, 
or their silence, may be shown in evidence as inculpatory 
circumstances to be weighed and considered by the jury 
in determining the truth of the charge preferred against 
them. State v. Hill, 36S. W. Rep. [Mo.], 223; Ettinger 
v. Commonwealth, 98 Pa. St. 338. 

Another witness, a girl of mature years, and whose testi- 
mony has the appearance of being disinterested, and 
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prompted solely by a desire to speak the truth, who-was 
a member of one of the families residing in the house of 
Musfelt for a short time, testified that the family of which 
she was a member occupied the east room on the first floor 
of a four-roomed house, two of which were on the first 
floor, and two on the second; that the two defendants oc- 
cupied the west room below for a living room, and the two 
rooms on the second floor for sleeping rooms; that the 
stairway leading from the first to the secénd floor was lo- 
cated in the west room, which was the only means of com- 
munication to the upper west room, through which a per- 
son passed in going to the east room up stairs; that the 
defendant Kitty Claus did the household work for her co- 
defendant, and tended to his stock when he was away. 
Much other evidence of a corroborative character was in- 
troduced, which it will serve no useful purpose to advert to 
in detail. At times the defendant Musfelt would send the 
girl away for a period of time, sometimes to a hotel, where 
she would find employment, and at other times to his rela- 
tives. The defendants undertake to excuse their actions 
on the ground that they were courting; and at the time of 
the trial were engaged to be married. It is altogether 
clear that their relations were not those of honorable re- 
gard and mutual admiration, when gauged by any recog- 
nized moral standard. It is hardly conceivable that the 
defendant Musfelt, had his intentions toward his code 
fendant been honorable, and his motives pure, would have 
subjected her to the scandal and suspicion naturally aris- 
ing from their conduct as disclosed by the evidence. As 
heretofore stated, the testimony in many respects was 
flatly contradictory, and required of the jury discrimina- 
tion in determining that which was worthy of belief and _ 
. that which should be rejected as incredible; and with the 
conclusion reached we are bound, unless it appears the 
verdict is clearly wrong. The rule is that, when the testi- 
mony is conflicting and is fairly submitted to a jury, a 
new trial will not be granted if the testimony is sufficient 
to susiain the verdict. Van Buren v. Stute, 63 Nebr., 453. 
03 
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The evidence, we are constrained to say, is sufficient to 
support the verdict, and the defendants’ contention to the 
contrary can not be sustained. _ 

Complaint is made of an instruction to the jury wherein 
they were told that it was not necessary the cohabitation 
charged in the. complaint should be either open or notori- 
ous. We find no objection to the instruction. It follows 
the statute. The gist of the offense is the unlawful co- 
habitation,—that is, living together as man and wife while 
each was unmarried. If the accused lived together openly 
and notoriously as husband and wife, this would be proof 
positive of the violation of the law; but nevertheless the 
offense is committed when there is evidence sufficient to 
satisfy the minds of the jury that for any period of time 
covered by the information they cohabited together in a 
state of adultery,—whether it be for a week, month, year, 
or longer. It is not required by our statute that living in 
a state of fornication must be open and notorious in order 
to constitute the offense; hence there was no error in the 
giving of the instruction complained of. 

Another instruction on the subject of circumstantial 
evidence is excepted to because, as contended, it was not 
stated with sufficient precision that the circumstantial 
evidence, in order to justify a conviction, must be such as 
to be consistent with guilt of the defendants of the offense 
charged, and inconsistent with any reasonable hypothesis 
of innocence. he instruction states no erroncous propo- 
sition of law. It is, as we understand counsel, admitted 
to be correct in so far as it extends. If the instruction was 
not deemed to be sufficiently explicit, it was the duty of 
counsel to submit and request the giving of one covering 
the point, and a failure to do so precludes the defendants 
from predicating error because of the court’s action in 
that regard. Cettinger v. State, 13 Nebr., 308; Pjarrou 
v. State, 47 Nebr., 294. 

Lastly it is contended that the foundation for an im- 
peaching question was not sufficiently laid, and that error | 
resulted in permitting the question to be asked over the 
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objection‘of the defendant. The time of the conversation 
was given as the day preceding the one on which the ques- 
tion was asked, and the place laid in the town of Bassett, 
where the trial was being held. Bassett is only a smail 
village, and the question, we think, directed the witness’s 
attention te the particular place with sufficient certainty. © 
Certainly she was not misled, nor could any prejudice re- 
sult, because the location of the alleged conversation was 
not specified more definitely. There appears in the record 
no prejudicial error calling for a reversal of the judgment 
and sentence imposed on the defendants, and the same 
should be, and accordingly is, 

AFFIRMED. 


Davip R. BusH v. TECUMSEH NATIONAL BANK. 
FiLep Aprit 17, 1902. No. 10,926, 
1. Stipulations: -Recorp. Stipulations not embraced in the record, 
will not be considered. 


2. Transcript: Presumprion. It is conclusively presumed in this 
court that the duly certified transcript of the proceedings of 
the lower court contains everything that ought to be consid- 
ered in determining the correctness of the ruling complained of. © 


3. Judicial Notice: REcorps or District CouRT: AMENDED PETITION: 
Stature oF Liwirations. This court can not take judicial notice 
ef the records of the district court, and when the record in 
this court shows that an amended petition was filed in the 
district court, but docs not show that a new cause of action 
was set up in the amended petition, the statute of limitations 
will cease to run from the commencement of the action. 


Error from the district court for Johnson county. 
Tried below before StuLL, J. Reversed. 


J. W. Deweese and Lewis 0. Chapman, for plaintiff in 
error. , ; 


Samuel P. Davidson and Frank M. Hall, contra. 


SEDGWICK, J. 


This action was begun in the district court for Johnson 
eounty by this plaintiff in error against this defendant in 


152 NEBRASKA REPORTS. [ VoL. 64 
Bush v. Tecumseh Nat. Bank. 


error, the Tecumseh National Bank. Some time after the 
action was begun an amended petition was filed, seeking 
to recover $6,000 and interest upon a certificate of deposit 
dated March 29, 1890, and issued by the bank of Russell 
& Holmes, of Tecumseh. To this amended petition an an- 
swer was filed, setting up several defenses that it is not 
now necessary to consider, and also pleading the statute 
of limitations. The reply was a general denial, together 
with other matters which are not now of importance. 
Upon the trial the defendant. made the following objection : 
“The defendant objects to any evidence for the reason that 
this case is one of a series of cases which counsel on both 
sides stated on the trial of the case of Buerstetta v. Te- 
cumselh National Bank, in the supreme court, that the 
facts in that case were the same as in the series; that that 
case would dispose of the whole series; for the further rea- 
son that the cause of action stated in the amended petition 
has been barred by the statute of limitations.” This ob- 
jection was sustained and the jury instructed to find a 
verdict for the defendant, to which exception was taken, 
and after judgment had been entered upon the verdict the 
cause was brought to this court upon petition in error. 

It is insisted in the briefs herein that the objection was 
properly sustained upon two grounds: First, that there 
had been a stipulation made in a former case, by which 
this case was to be disposed of, and that under that stipu- 
lation there should have been a judgment in this case for 
the defendant; but, as there is nothing in the record show- 
ing that any such stipulation had been made by the par- 
ties, it will not be necessary to consider that suggestion 
any further. 

The second ground upon which it is insisted that the ob- 
jection was properly sustained is that the amended peti- 
tiom showed on its face that the action was barred by the 
statute of limitations. The time necessary to complete 
the bar of the statute expired after the commencement of 
this action, and before the filing of the amended petition 
upon which the action was tried. The original petition 
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was lost from the files, and there is no transcript thereof 
in the record. Affidavits have been filed in this court at- 
tempting to show what the original petition contained; 
but these affidavits can not be considered, since the only 
method of bringing the records of a lower court to this 
court is by a transcript thereof. Security Nat. Bank of 
Grand Island v. Latimer, 51 Nebr., 498; Moore v. Water- 
man, 40 Nebr., 498; Fulton v. Ryan, 60 Nebr., 9. If a lost 
pleading is to be supplied, this should be done in the lower 
court, and the transcript should embrace the record as 
completed by that court. 

The question in this case is whether the amended peti- 
tion shows on its face that the action was barred by the 
statute of limitations. It is suggested that this petition 
states a different cause of action from that stated in the 
original petition, so that the filing of this amended peti- 
tion was in effect the commencement of a new action, 
within the decision of this court in Buerstctta v. Tecumseh 
Nat. Bank, 57 Nebr., 504, but that does not appear upon 
the face of the amended petition. No doubt, in determin- 
ing that question the district court would take notice of 
the original petition, and it is insisted here that the court 
did take notice of the nature of the original petition, but in 
determining whether the court based its ruling upon a 
consideration of the allegations of the original petition 
and a comparison of those allegations with those of the 
amended petition, we must, as in all other questions, be 
governed by the record. Chicago, R. I. & P. R. Co. v. 
Ringo, 52 Nebr., 163. We can not take judicial notice of 
the records of the district court. We can only consider 
such records of that court as are shown by the transcript. 
Thompson & Sons Mfg. Co. v. Nicholls, 52 Nebr., 312; 
Royal Trust Co. v. Exchange Bank, 55 Nebr., 663. If, in 
order to support the decree of the trial court, we could 
presume the existence of some record of the district court 
not showr by the transcript here, there are few cases, un- 
der the existing practice, to which the rule would not ap- 
ply, and require an affirmance of the judgment complained 
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of. It is not proper practice to bring up a transcript of 
all of the records in a case, but only those parts that have 
some bearing upon the question presented. In most cases 
some parts of the records which have no such bearing 
are omitted. The practice upon suggestion of diminution 
of the record is liberal. It is the duty of appellee or de- 
fendant in error to see that those parts of the record which 
will justify the judgment or decree are shown by the tran- 
script. This court will not presume that there was some 
different pleading in the lower court or some stipulation 
that would justify the judgment. We might with equal 
propriety presume that there was a confession of judgment 
in open court, or that an answer subsequent to its filing 
had been withdrawn, or any other act of defendant which 
would justify the judgment, or waive the error complained 
of. We can not indulge such presumptions in order to 
sustain the rulings of the trial court. The presumption 
that the transcript contains all of the record of the lower 
court which has any bearing upon the questions to be de- 
termined in this court is so strong as to control all con- 
flicting presumptions. This is the only safe rule. It fol- 
lows that the amended petition, upon its face, stated a 
cause of action, and the court erred in excluding the evi- 
dence. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


WiutuiaAmM F. LAING, APPELLANT, V. ELEASER D. EVANS BT 
; AL., APPELLEES, 
Fivep Apri 17, 1902. No. 11,372. 


Commissioner’s opinion, Department No. 1. 


1. Estoppel. An estoppel by representations does not arise, where 
there is no intention and could be no reasonable expectation, 
that such representation was to be acted upon. 


2. Lease: AGENCY: MARRIED WOMAN: ESTOPPEL: Notary: Loan. 
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Making a lease as “authorized agent” for her husband by a 
married woman, in whose name title of record to the lands 
in question had stood for eight years, not such representation 
as estops her to claim title against the notary acknowledging 
the lease, who more than two years thereafter loaned money 
to the husband, supposing he owned the lands. 


3. Husband and Wife: CrepiTors. Acts of a husband in leasing 
lands and taking notes to himself for rent, where the title of 
record remained all the time in the wife, do not show such 
ostensible ownership in him as to preclude her from claiming 
title against his creditors. 


4. 


. +: EstoppeL. A wife, who in 1881 procured her hus- 
band to buy from the state school land for her in his own 
name, who leaves the contract in his name until 1896, when the 
state is paid from proceeds of sale of part of the land, and 
deed made to her, and who has in the meantime permitted the 
husband to lease the land, take notes for rent in his own name, 
and manage it as his own, is estopped to claim, as ‘against a 
creditor who has, with knowledge of such management, but 
with no actual knowledge of the contract, loaned the husband 
money in 1894 on the faith of his ownership of the land. 


APPEAL from the district court for Douglas county. 


_ Heard below before Fawcert, J. Affirmed in part. 


Howard B. Smith, for appellant. 


F. L. Sumpter, Wilson & Brown and Crane & Crane, 
contra. 


Hastines, C. 


May 22, 1897, William F. Laing, plaintiff, commenced 
an action in Douglas county to subject 224 acres of the 
west half of the northwest quarter of section 16-16-10, to 
the payment of a judgment of the district court of Lan- 
caster county recovered by plaintiff against defendant E. 
D. Evans, May 28, 1896, for $2,154.40, with interest and 
costs. It was also sought to subject to the same judgment. 
the southwest quarter of said section 16, except 20.9 acres 
conveyed to L. D. Smith, and also the northwest quarter 
of the northwest quarter of section 21, township 16, range 
10. The judgment above mentioned was rendered upon a 
promissory note dated July 23, 1895, which was itself a 
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renewal of one originally made June 29, 1894, and exe- 
cuted by the defendant Evans, together with four other 
parties, in cons! Ieration of aloan. The southwest quarter 
of section 16 was acquired by purchase from the state in 
June, 1871. It was originally purchased in the name of 
E. D. Evans. In 1883 a decd of this land by the state of 
Nebraska to Mrs. Evans was made and recorded. July 
10, 1890, Mr. Evans and his wife deeded to one L. D. 
Smith 20.9 acres of this land. The remainder still stands 
in the nainc of Mrs. Evans. March 24, 1881, Mr. Evans 
bought in his own name from the state the west half of 
the northwest quarter of the same section. This contract 
remained in his name until January 18, 1896, when it was 
assigned by her husband to Mrs. Evans, and a deed of the 
jand made by the state to her and recorded. June 19,’ 
1884, one Williams conveyed to Mrs. Evans, by deed then 
recorded, the northwest quirter of the northwest quarter 
of section 21, township 16, range 10. This is alleged to 
have been purchased and paid for by E. D. Evans and a 
conveyance made to Mrs. Evans for the purpose of de 
frauding his creditors. The claim of plaintiff is that all 
of this land was the property of E. D. Evans, and the own- 
ership of the wife colorable merely, and held for his 
benefit. It is also claimed that by her holding her hus- 
band out as the owner, and by leaving him in control of 
the property, and by acquiescing in his claim of ownership, 
the wife has estopped herself from claiming to own the 
land as against the plaintiff. The loan is alleged to have 
been mace on the credit of the husband’s ownership of all 
this land. The wife answered, denying the incurring of 
the indebtedness to plaintiff and the recovery of his judg- 
ment; admitted her relaticnship to E. D. Evans; denied 
that be was the owner of the contract with the state for 
the west half of the northwest quarter of section 16 on 
* June 29, 1894, or afterwards, but claimed ownership her- 
self; admitted the sale of 573 acres of the land to Merri- 
wether, and says that it was sold in good faith long before 
the incurring of any indebtedness to plaintiff. She de- 
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nies that any of the premises were paid for by E. D. Evans, 
but says the consideration was paid by herself. She says 
that the lands, from the tine of their purchase from the 
state and from Williams until the removal of the family 
to Lincoln, in 1891, were not in her husband’s possession, 
but in her own, except in so far as he lived with her upon 
them and assisted in working them, and that any control, 
renting, or collecting of the rents for the premises, exer- 
cised by him at any time, was as her agent. It is now 
conceded that E. D, Evans was one of the signers of the 
note executed June 29, 1894, to the plaintiff for $2,725, 
and that judgment was rendered upon a renewal of that 
note, as claimed by plaintiff, and execution returned “No 
property,” and that the judgment remains unpaid. The 
questions arising in the case are as to the ownership of 
the three portions of land, and whether or not Elizabeth 
Evans is estopped from claiming title to them. 

In 1885 E. D. Evans seems to have recovered a judgment 
in his own name for trespass and injury to timber on this 
land. After 1890 the leases of the land seem to have been 
generally made out by E. D. Evans in his own name. In 
1892 Mrs. Evans seems to have executed a lease to Chas. 
Parson as the agent of E. D. Evans, and to have signed 
the lease in that way. The rents seem generally to have 
been paid to Mr. Evans, and the notes for the rent seem to . 
have been generally drawn in his favor. From 1871 to 
1891 the family lived on the premises and cultivated them 
together. The plaintiff testified that he drew up a lease 
to one Parson of this land in the name of E. D. Evans in 
1892 at the request of Mrs. Evans,and it was drawn in that 
form by her instruction, and that her signature to the 
lease as agent of her husband was in his presence. The 
school land contracts of purchase were made in the name 
of E. D. Evans, but deeds to Elizabeth L. Evans, as stated. 
The intervening payments are stated by Mrs. Evans to 
have been usually made by her husband at. her instance, 
and with her money derived from the farm. There is evi- 
dence of statements made by Mr. Evans that the lands 
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were put in Mrs. Evans’s name because of some old judg- 
ments growing out of an unfortunate mercantile venture 
of his in 1870. Plaintiff swears that he loaned the money 
in the belief that E. D. Evans was the owner of the lands, 
and on the faith of such ownership of the property, and 
would not have loaned the money if he had not believed 
that the lands belonged to E.,D. Evans, and he also testi- 
fies that his belief of such ownership grew in part out of 
the instructions he had received from Mrs. Evans in mak- 
ing the lease to Parson in 1892, as well as out of the in- 
structions he had received from Mr. Evans, and his knowl- 
edge of the control and management of the lands by him 
from 1881 to 1896. He had had no business relations with 
Mrs. Evans except the making of the Parson lease. He 
testified also to a conversation with Mrs. Evans, in which 
she said she knew of the intention of borrowing the money 
for which the original note was given. He also testified 
that the money was borrowed for the use of the Bethany 
Manufacturing Company. Plaintiff was a money loaner, 
and required the names of at least E. D. Evans and T. J. 
Oliver to the note before he would loan the money. De- 
fendant Elizabeth Evans testified that when she was mar- 
ried in 1860 she received from her father a mare and colt; 
that five years later, when she removed with her husband 
to a homestead in Douglas county, Nebraska, she took 
some horses with her grown from this mare; that five years 
later her husband traded the homestead and stock upon it 
for a stock of goods in Elkhorn, Nebraska, and that in 
1871, when that business was closed out, she received $300 
for the horses; that with this the first payment was madeon 
the school land in 1871; that the family immediately re- 
moved upon this land, and she obtained a pair of mules 
from her father to work it, and subsequently received 
$75 more from her father to pay the overdue interest to 
the state. She also testified that she paid the interest and 
taxes and made the final payment, and had a deed taken 
out to herself in 1883, and filed it of record; that she 
bought and paid for the land conveyed to her by Williams 
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in 1884, the northwest quarter of the northwest quarter 
of section 21; that she paid $200 down, and gave her note 
for $400, and that the money for both payments came out 
of her previously owned farm; the west half of the north- 
west quarter of section 16, she testifies was purchased by 
her husband for her and with her money; that she paid the 
lessee, one Willis, $50 to surrender his lease. She also 
testified that the final payment for the west half of the 
northwest quarter of section 16 was made out of the pro- 
ceeds of a sale of 574 acres of the same land to one Merri- 
wether. 

Plaintiff’s case seems to rest upon the propositions that 
the real ownership of the lands was in E. D. Evans, and 
also that Mrs. Evans was estopped by her action in mak- 
ing a lease of the land as her husband’s agent to Parson, 
and in leaving the control and management to her hus- 
band, from asserting her ownership under the deeds to 
her. So far as the question of estoppel is concerned it 
seems clear that plaintiff neither alleges nor proves 
enough to make out a case except, perhaps, as to the re- 
maining 223 acres of the west half of the northwest quar- 
ter of section 16-16-10 east. To create an estoppel by rep- 
resentations some action upon them must be contemplated 
by the parties, or must naturally be expected to be taken 
by the person deceived. Such person also must have 
taken reasonable precautions himself. -No intention to 
mislead plaintiff, or any one else having a right to know, 
as to the ownership of these lands, appears. Plaintiff’s 
testimony as to admissions made by Mrs. Evans that she 
knew beforehand of the borrowing of this money is met by 
her positive denial of all such knowledge. Her statement 
is corroborated by that of T. J. Oliver, and by the circum- 
stances. It seems clear that nothing of the kind’ was in 
contemplation in 1892 when the Parson lease was made. 
A mere statement that her husband was the owner of the 
land, made to one who was not expected nor intended to 
take any action upon such statements, and made in the 
face of the fact that her deeds were of record, can not be 
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held to prevent her claiming the lands. Neither does it 
seen that the finding of the trial court was wrong as to 
the actual ownership of the tract conveyed to Mrs. Evans 
by the state in 1883, nor of that embraced in the deed to 
her from Williams in 1884. She had at least a color of 
right in these lands and the placing of them in her name 
by recorded deeds must be held to outweigh, in determin- 
ing their actual ownership, the part which her husband 
took in managing them. 

The serious question arises as to the 224 acres of the 
west half of the northwest quarter of section 16, which 
was not conveyed to Merriwether. Mrs. Evans testified 
that she was ill at the time of its purchase in 1881, and 
that she had her husband buy it for her; that about four 
years later she sold the 574 acres north of the Rawhide 
to her son. The latter in 1891 sold this tract to Robert 
Merriwether for $1,500, and Merriwether, as a part of the 
consideration, paid her $300, and to the state the re- 
mainder of the purchase price of the entire 80 acres. This 
was done and deed obtained in 1896. At the time of this 
loan and its renewal the contract for the entire 80 acres 
stood in the name of E. D. Evans. Merriwether is not a 
party to the action, and does not testify. No complaint 
is made that his part in the transaction was not in good 
faith. The other 224 acres, however, which are claimed 
by Mrs. Evans, it is insisted should be subjected to the 
payment of this note. Assuming, as we must, that the 
trial court believed the woman’s statement that the hus- 
band purchased this land for her, and that the lower court 
was justified in accepting such statement, in connection 
with her son’s, that he bought from her the 574 acres 
which were subsequently conveyed to Merriwether, the 
question then presented is whether, after leaving this land 
in her husband’s name during the years from 1881 to 1896, 
and after the plaintiff’s loan had been made upon the 
credit of the husband’s ownership, she can now be heard 
to deny such ownership. In Roy v. McPherson, 11 Nebr., 
197, the wife in 1864 purchased lands through her brother 
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with funds from her father’s estate, and title, contrary to 
her directions, was made to her husband. She, however, 
permitted it to remain so till 1878. It was held that her 
rights in the land were subject to that of her husband’s 
creditors, who had in the meantime trusted him upon 
faith of his apparent ownership. The wife was presumed 
to have known that he would be likely to obtain credit 
by reason of his ostensible ownership. AcGovern v. Knox, 
21 Ohio St., 547, is cited to the same effect. To the same 
effect is Besson v. Eveland, 26 N. J. Eq., 468. In Gold- 
smith v, Fuller, 30 Nebr., 563, the doctrine is reasserted, 
though the case is held to fall outside the rule, because 
the proof did not clearly show either that the husband 
was permitted to deal with the property as his own, or 
that credit was extended on the faith of his ownership. 
In Early v. Wilson, 31 Nebr., 458, the same rule was held 
in a replevin suit to apply, and the wife was denied a re- 
covery of her personal property where she had knowingly 
permitted her husband to act as ostensible owner and he 
had so obtained credit. In Swartz v. McClelland, 31 Nebr., 
646, property on which the husband and wife lived, and 
which was bought with her money, was held subject to 
her hnsband’s debts contracted while the title stood in 
his name. “Honesty and fair dealing require that where 
the wife permits her husband to use her money or prop- 
erty as his own, incur obligations upon the faith that the 
property belongs to him, that as against such creditors 
their rights are superior to hers.” In Brownell v. Stod- 
dard, 42 Nebr., 177, the same doctrine is reaffirmed, 
though the case is held to fail to show that credit was ex- 
tended on the faith of the husband’s apparent ownership. 
Cleghorn v. Obernalte, 53 Nebr., 687, is cited by defendant 
as a parallel case to the present one, but is distinguished 
by the fact that the court declares there is not a particle 
_ of testiinony to show that credit was extended because of 
belief in the husband’s ownership. The same is true of 
Mosher v. Neff, 33 Nebr., 770, and Hews v. Kenney, 43 
Nebr., 815. In Cleghorn v, Obcrnalie, it is true that the 
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court adds, as a further distinction, that when the debt 
was contracted the land was held under a contract, and 
the legal title was in the vendor. Such was the case here 
also, but in this case there were numerous acts of owner- 
ship in addition to the fact that the contract with the 
state was in the husband’s name. It does not seem that 
the acts of ownership were sufficient to overcome the pre- 
sumptive notice from the records of the deeds to Mrs. 
KIvans. They do, however, appear to fully justify the be- 
lief that the 22} acres were actually the property of Mr. 
Evans. It is true that plaintiff had no actual knowledge, 
so far as appears, as to this contract with the state, but 
it does not seem that he should be held chargeable with 
laches for not making an investigation which would only 
have confirmed his error as to the ownership. It is con- 
cluded therefore that the action of the trial court in re- 
fusing to disturb the deeds of 1883 and 1884 should be 
affirmed, but that as to the, 224 acres in the west half of 
the northwest quarter of section 16-16-10 east, not con- 
veyed to Merriwether, the decree should be reversed and 
the cause remanded, with directions to enter a decree for 
the sale of that 224 acres, the proceeds to be applied upon 
plaintiff’s judgment. 


Day and KirKPaTRICK,.CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the findings and decree of the 
trial court, so far as the same relate to the southwest 
quarter of section 16-16-10 east and to the northwest quar- 
ter of the northwest quarter of section 21-16-10 east be 
affirmed, and so far as they relate to the west half of the 
northwest quarter of said section 16, that said findings and 
decree be reversed, and that said cause be remanded to the 
district court of Douglas county, with instructions to en- 
ter a decree for plaintiff as prayed as to the 224 acres of 
said last-named premises not conveyed to Robert Merri- 
wether. 

JUDGMENT ACCORDINGLY. 
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W. E. HewIT eT AL. V. BANK OF INDIAN TERRITORY.* 
Fitrep AprRIL 17, 1902. No. 11,582. 
Commissioner’s opinion, Department No. 1. 


1. Petition: Vacue TERMs: Law or OKLAHOMA: TWELVE PER CENT. 
IntEREST: DATE oF Note. Where petition, in vague terms and 
by reference to note, alleges that twelve per cent. per annum 
is a lawful rate of interest by statutes of Oklahoma and note 
sued on bears date in Oklahoma and iaterest at twelve per cent. 
per annum, and such allegation is denied, feld not error: to 
refuse opening and closing to defendants, who plead usury but 
admit execution and delivery of note. 


2. General Denial: Eviience. Such allegation is sufficient, on a 
general denial, to admit evidence of Oklahoma statute. 


3. Pre-existing Debt: Oxranoma Conrracr: Proor. Proof that the 
note in question was given for a pre-existing debt contracted 
and due in Oklahonia, is relevant as tending to establish an 
Oklahoma contract. 


° 


4, Evidence. Evidence held to support a verdict for plaintiff. 


- 5. : Instruction. Evidence held to support instruction that 
twelve per cent. per annum is a lawful rate of interest in Okla- 
homa. 


6. Conditions of Payment: Evinencre: Instruction. Where there is 
no evidence of any compliance with conditions of a payment 
made by a third party, not error to instruct jury that defend- 
ants, to entitle themselves to credit for such payment, niust 
show it was unconditional. 


7%. Refusal of Instruction. Not error to refuse an instruction that 
if note was sent from Nebraska it must be governed in its pro- 
visions and effect by Nebraska laws. 


Error from the district court for Butler county. Tried 
below before Batss, J. Affirmed. 


Hastings & Hall, for plaintiffs in error. 
C. H. Aldrich, contra. 


TAstines, C. 


Forty-nine assignments of error are made in this case, 
but only those urged in the brief of plaintiffs in error, 


*Reliearing allowed. See opinion on page 468, 
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who were defendants below, and will be hereafter referred 
to as defendants, need be considered. hose are, first, 
that they were improperly denied the right to open and 
close at the trial; second, the admission in evidence of 
certain acts of Oklahoma relating to the rate of interest 
established by law in that territory; third, the permitting 
of certain questions on cross-examination as to the con- 
sideration of the note sued on; fourth, that the verdict is 
not supported by sufficient evidence,—(@) that there was 
no competent evidence that the Oklahoma statute allows 
twelve per cent. interest, (b) that the evidence showed 
that defendants were entitled to a credit of $110.67 and 
it was not allowed them; fifth, that the evidence did not 
warrant an instruction that the Oklahoma rate of interest 
is, or may be by special contract, twelve per cent. per an- 
num; sixth, that it was error to instruct the jury that to 
entitle the defendants to a credit for the $110.67 claimed, 
it must have been unconditionally deposited with the 
plaintiff bank; seventh, that the trial court erred in re- 
fusing to instruct that Oklahoma laws as to interest were 
to be presumed to be the same as Nebraska’s in the ab- 
sence of proof; eighth, that the trial court erred in refus- 
ing an instruction that the contract should be governed 
by the laws of the place from which the acceptance of it 
was dispatched; and ninth, that the trial court erred in re- 
fusing an ivstruction that the statute pleaded.in the reply 
had no application to this note 

Plaintiff’s petition was upon @ promissory note for 
$300, dated at Guthrie, Oklahoma, June 15, 1895, payable 
August 28, 1895, on which interest had been indorsed as 
paid up to February 9, 1898. "The rate of interest provided 
on the face of the note was twelve per cent. per annum, and 
a copy of the note was in the petition.. Following this was 
the following paragraph: 

“That said note was executed and delivered at Guthrie, 
Oklahoma Territory, in accordance with and under and by 
virtue of the territorial laws of Oklahoma ; that said money 
was contracted for and had and received and paid over to 
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the defendants by the: plaintiff in accordance with the 
statutes of the said territory, made and provided fov in 
such cases, and that said law provides that under and by 
virtue of special contract that the rate of interest men- 
tioned and described in said note was the legal rate of in- 
terest in said territory at the date of said contract.” 

The answer admitted plaintiff’s incorporation, the mak- 
ing and delivery of the note and the payment of $3 on its 
principal, denied paragraph three above, alleged usurious 
agreement for twelve per cent. per annum interest, the pay- 
ment of $88.50 as interest and $110.67 on the note March 
10, 1898. , 

The first error, in refusing to defendants the opening 
and closing, is claimed because, as defendants assert, 
paragraph three above pleads no fact but only legal con- 
clusions. This seems to be a mistake. The note is set out 
and shows on its face a rate of twelve per cent. per annum 
interest. Paragraph three alleges that the note was an 
Oklahoma contract and that the laws of that territory at 
that date made it a legal rate by special contract. Possi- 
bly defendants might have been entitled to a direct state- 
ment of what the law in terms provided rather than this 
indirect statément through a reference to the note that the 
law provided for twelve per cent. per annum by special 
contract. No motion for a more specific statement, how- 
ever, was made. A general denial was filed, and after 
judgment this form of statement will be sufficient. As 
the petition showed a note bearing twelve per cent interest 
on its face and payments of more than $90, there could be 
no recovery for so much of the principal, nor for any in- 
terest nor costs, if no proof was adduced. The denial of 
this paragraph therefore rendered proof necessary to es- 
tablish plaintiff’s cause of action on this note. Without 
this there could be a recovery only on another ground, the 
loan admitted in the answer. The action of the trial court, 
therefore, in refusing to defendant the opening and closing 
seems not to have been erroneous. 

The second error seems to be disposed of substantially 

34 
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in the first. The allegations of paragraph three of the pe- 
tition, challenged only by a general denial, were sufficient 
to warrant the introduction of evidence as to the interest 
laws of Oklahoma. The complaint that it does not appear 
‘that the copy of the laws of Oklahoma, which was intro- 
duced, purported to be published by the authority of the 
territory, is not well founded. The offer recites that it 
purported to be so published and the objection is not on 
that ground. It is on the ground that the authentication 
was insufficient and that the petition was an insufficient 
pleading of such facts. There was no question raised that 
the book did not purport to be published by authority and 
the objection was rightly overruled. 

The third complaint, that cross-examination as to the 
consideration of the note was permitted and was wholly 
irrelevant, as not being in dispute, does not seem to be 
any better taken. It is hard to see how this was prejudi- 
cial or could have been. In any event the court could not 
tell beforehand how important the answers might be to 
a correct conclusion as to whether or not this was an Okla- 
homa contract rather than a Nebraska one. No motion 
to strike out the testimony as to the consideration was 
made and the fact that the note, though given after de- 
fendant’s removal to Nebraska, was to get money to take 
up an indebtedness existing in Oklahoma, does not seem 
entirely irrelevant to the question as to the location of the 
contract. : 

The objection that the verdict is contrary to the evidence 
as to usury does not seem well taken. U. C. Guss, plain- 
tiff’s president, testified that the permitted rate of interest 
in Oklahoma territory was at that time twelve per cent. 
per annum. The statute introduced and appearing on 
page 76 of the bill of excepiions provides that when a rate 
of interest is specified in a contract it shall continue until 
payment but shall in no case exceed twelve per cent. per 
annuin. Itis true that this statute is headed “Interest on 
Judgments,” but the effect of the whole is certainly to 
show a different law from that of Nebraska. The same 
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“act seems to repeal the general interest law of the terri- 
tory. If defendants wanted protection from an Oklahoma 
usury law as against this note they should have produced 
the law after this showing by plaintiff. 

The complaint as to the non-allowance in the verdict of 
the alleged payment of $110.67 seems, at most, only a case 
of an adverse finding on conflicting evidence.- Plaintiff's 
president says that this $110.67 was deposited in the bank 
by F. W. Hewit as a final payment on some partnership 
transactions with defendant, W. E. Hewit, and was to be 
held uritil a receipt in full should be received from W. E. 
Hewit to F. W. Hewit on account of the transactions; that 
subsequently F. E. Hewit demanded the money and as the 
receipt had not been received from defendant it was turned 
back. After this and after W. E. Hewit had been notified 
of it, he says the latter sent the receipt, but it was then 
too late to hold the money. W. E. Hewit disputes one of 
these statements, but the jury were warranted in finding 
then substantially true and that there was no obligation 
to hold this money or right of the bank to apply it on de- 
fendant’s note. : 

The fifth claim that the evidence did not warrant the 
court’s instruction that the laws of Oklahoma allowed 
twelve per cent. per annum and that no usury was to be 
found in this note if they found it was an Oklahoma con- 
tract, need not .\be further discussed. The evidence of 
plaintiff on this point has been considered competent and 
sufficient and none was tendered by defendants. 

The sixth complaint that the trial court erred in telling 
the jury, as in substance was done in the 9th instruction, 
that the defendants must, to entitle them to the $110.67 
credit, show an unconditional deposit of the money by F. 
W. Hewit for that purpose, is not well founded. Defend- 
ants might claim that the president’s letter of February 
‘25, 1898, was proof of an unconditional deposit. They 
could not claim that the evidence tended to prove any com- 
pliance with the alleged conditions before the money was 
withdrawn. It was therefore no error to give an instruc- 
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tion withdrawing from the jury this question as to com- 
pliance with the conditions. The receipt was not sent 
until October, 1898, and the money had then long been 
withdrawn. There is no contradiction of the testimony 
that it was procured back within sixty days on defendants 
refusing to accept conditions. 

The seventh complaint has been disposed of in consider- 
ing the fifth one. 

The eighth complaint, as to a refusal to instruct that 
if the note was sent from Nebraska the laws of Nebraska 
would govern seems to call for no discussion. The trial 
court’s instruction that the law which was contemplated 
by the parties at the time as governing the contract was to 
control, was at least as favorable as dcfendants were en- 
titled to. T'eal v. Walker, 111 U. S., 242; Cronncell v. Sac 
County, 96 U. S., 51. 

The objection that the court refused an instruction that 
the statute pleaded in the reply, which has been here- 
tofore discussed, had no application to this note, and that 
the jury should find the rate of twelve per cent. per annum 
usurious, needs no further consideration. 

The questions really raised in this case are as to the com- 
petency of the pleading and proofs of the Oklahoma stat- 
ute, as to what law governs this contract and as to the fact 
of payment of the $110.67. The first seems to have been 
correctly determined by the court and the two latter by 
the jury. 

It is recommended that the judgment be affirmed. 

Day and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated above, the judg- 


ment of the district court is 
AFFIRMED. 


December 3, 1902, the following opinion on rehearing 
was filed : 


1. Foreign Law: Praoor. A book purporting to contain the written 
laws of a foreign jurisdiction, proves itself, and is admissible as 
evidence without other authentication. 
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: DECLARATION oF CouNSEL, But the authenticity of 
a volume which it is claimed contains the statutes of a foreign 
state or territory, can not be established by the mere declaration 
of counsel as to what the volume is. : 


: APPROPRIATE EVIDENCE. The appropriate evidence 
of the written laws of a foreign state or territory, is that pre- 
scribed by section 905, Revised Statutes U. S., and by sections 419 
and 420 of the Code of Civil Procedure. 


SULLIVAN, C. J. 


This was an action by the Bank of Indian Territory 
avainst W. E. and Christie Hewit upon a promissory note. 
The jury found in favor of plaintiff for the full amount of 
its claim, and judgment followed the verdict. An opinion 
affirming this judgment was handed down last term and 
will be found in 64 Nebr., 463. 

The motion for a rehearing suggested a doubt as to the 
correctness of our decision upon one point. As shown 

-by the former opinion the statute law of Oklahoma terri- 

tory on the subject of interest was a material averment 
of the petition and was one of the issues which plaintiff 
was required to establish by proof. The proof offered, 
consisting of extracts from books said to contain the writ- 
ten laws of the territory, was held to be admissible, and 
was, over defendants’ objections, read to the jury. To 
show precisely what transpired we here copy from the 
bill of exceptions: 

“The plaintiff now offers to read in evidence that por- 
tion of Exhibit ‘B) Exhibit ‘B’ being the session laws 
of Oklahoma territory for the year 1895, and incorporating 
the laws passed at the third regular session of the legis- 
lative session of the territory of Oklahoma, and authen- 
ticated by the duly elected, acting and qualified secretary 
of said territory, which is found at page 93 thereof, the 
same being chapter 14 on said page of said Exhibit ‘BY 
The defendants object to the offer as incompetent, imma- 
terial and irrelevant and not sufficient foundation laid for 
its introduction in evidence, it not having been shown that 
said law sought to be introduced in evidence was passed 
by the legislature of the territory of Oklahoma or that it 
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is a law passed by the territory of Oklahoma, or that 
Exhibit ‘B’ which contains the law sought to be intro- 
duced in evidence is authenticated as required by the laws 
of said territory or by the laws of the state of Nebraska. 
* * * Objection overruled. Defendants except. The 
plaintiff further offers in evidence section 2 of said Ex- 
hibit ‘B’ the same being found at page 93 of said exhibit 
and being the continuing and final section of said chapter 
14 of said exhibit as found at page 93. The defendants 
object to said introduction as incompetent, irrelevant and 
immaterial and * * * for the further reason that said 
statute has not been authenticated as required by law and 
no sufficient foundation laid for its introduction in evi- 
dence. Objection overruled. Defendants except. Plain- 
tiff read in evidence sections 1 and 2 of article 1 of chapter 
14, at page 93 of the session laws of the territory of Okla- 
homa, same being Exhibit ‘B’ or a part thereof, a copy - 
of which is hereto attached at page 76. * * * The plain- 
tiff now offers in evidence that portion of Exhibit ‘B’ 
which is found at page 94 and so much of said page as 
is included in chapter 14 entitled ‘Article 2, Legal Rate 
of Interest.’ The defendants object to the offer for the 
reason that it is incompetent, immaterial, irrelevant, 
_* * and no foundation laid for the introduction in evi- 
dence, the section referred to not having been authen- 
ticated as required by the laws of Oklahoma. * * * 
Objection overruled. Defendants except. Article 2, Legal 
Rate of Interest, chapter 14, same being a portion of Ex- 
hibit ‘B’ and found at page 94 of said exhibit read in 
evidence by.the attorney for the plaintiff and a copy of 
same is hereto attached at page 77. The plaintiff now 
offers in evidence that portion of Exhibit ‘T’ said Exhibit 
‘T’ being the compiled statutes of the territory of Okla- 
homa for the year 1893 being duly and legally authen- 
ticated as appears in said exhibit by the secretary of said 
territory at that time, that portion of said Exhibit “1” 
found at page 223 in article 6, entitled ‘Loan of Money’, 
including section 7 of chapter 16, also in Said chapter and 
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article sections 8, 9, and 11. The defendants object to the 
offer of the plaintiff for the reason that the law sought 
to be introduced in evidence has not been properly authen- 
ticated * * * and for the further reason that it is 
incompetent, immaterial and irrelevant and no sufficient 
foundation laid for its introduction in evidence. Objec- 
tion overruled. Defendants except. Sections 7, 8, 9, and 
11 of article 6 entitled ‘Loan of Money,’ chapter 16, of 
Exhibit “I’ same being the compiled statutes of the terri- 
tory of Oklahoma are read in evidence by the attorney for | 
the plaintiff and a copy of same is hereto attached at 
page 94.” 

The matters embraced within the last two offers seem 
to have no material bearing upon the case and there was, 
perhaps, no prejudice resulting from their‘admission. But 
the evidence received under the first offer was material 

‘and the action of the court in permitting it to go to the 
jury was, we think, reversible error. The grounds of de- 
fendants’ objection were clearly stated, and they were, 
according to the adjudged cases, sufficient to exclude the 
alleged copy of the Oklahoma law fixing the contract rate 
of interest at 12 per cent. Where a statute of a sister 
state, or of one of the territories, is to be proved the proof 
rust conform to the act of congress (U. 8. Revised Stat- 
utes, sec. 905) or else to the provisions of our own statute. 

It is not claimed that either Exhibit B or Exhibit T was 
authenticated in the manner prescribed by the federal 
statute, but it is insisted that both exhibits purported’ to 
have been published under the authority of the territory 
of Oklahoma, and were therefore admissible as evidence 
under section 419 of the Code of Civil Procedure. The 
bill of exceptions contains all the evidence given at the 
trial, but in it we find no proof that the books described 
as the “Session Laws of Oklahoma Territory” and the 
“Compiled Statutes of Oklahoma Territory” purported to 
have been published under the authority of the govern- 
ment of that territory. The title pages were not put in 
evidence, and there is in the record nothing, except the 
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statement of counsel, to suggest the idea that the volumes 
were printed by public authority. A book purporting 
to contain the written laws of a foreign jurisdiction proves 
itself, and is admissible as evidence without other autheu- 
tication (Young v. Bank of Alexandria, 4 Cranch [U. 8.], 
*384; State v. Abbey, 29 Vt., 60; Hagan v. Connelly, 107 
Ill., 458; Clanton v. Barnes, 50 Ala., 260; Goodwin v. 
Provident Savings Life Assurance Socicty, 66 N. W. Rep. 
[Ia.], 157), but its authenticity can not be established by 
the mere statement of counsel as to what itis. The recent 
case of Union P. R. Co. v. Buzicka, 65 Nebr., —, is con- 
clusive upon this point. 

There being in the record no legal evidence of the law 
of Oklahoma on the subject of interest the judgment here- 
tofore rendered in this court is set aside, and the judginent 
of the district court reversed. 

REVERSED AND REMANDED. 


CHRISTINA FRAAMAN, APPELLEE, V. SWAN N. FRAAMAN, 
APPELLANT. 


Fitep Apru, 17, 1902. No. 11,417. 
Commissioner’s opinion, Department No. 1. 


1. District Court: JourisproTion: CoLLATERAL ATTACK. Where a dis- 
trict court has acquired jurisdiction, it has the right to decide 
every question which arises in the case, and its orders. and 

* judgments, however erroneous, can not be collaterally assailed. 
Such errors can'only be taken advantage of by proceedings in 
error or appeal to this court. 


2. Judgment for Alimony: Lien on Homesteap. A judgment for 
alimony in favor of a wife, rendered in an action for divorce 
against the husband, is a lien upon the family homestead, the 
title whereof is in the husband. Best v. Zutavern, 53 Nebr., 604 
followed. + 


3. Judicial Sale: JopGmENnT DrEsror’s INTEREST: APPRAISERS. Where 
appraisers have been appointed to fix the value of the judgment 
debtor’s interest in land, for the purpose of judicial sale, they 
have no power, under section 4910 of the Code, to deduct or 

_ apportion, according to area, liens upon an entire tiact for 
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the purpose of determining the judgment debtor’s interest in 
a distinct parcel of the entire tract. 


4, Execution Sale: ADgouRNNENT: CopE. There is no provision of 
the Code authorizing an adjournment of an execution sale. 


APPEAL from the district court for Buffalo county. 
Heard below before SULLIVAN, J. Reversed. 


Frank E. Beeman, for appellant. 


Macfarland & May and J. M. Easterling, contra. 


Day, C. 


On April 5,1898, in the district court for Douglas county, 
the appellee obtained a decree of divorce from appellant 
and a judgment for alimony in the sum of $650,—$500 for 
herself and $150 as an attorney’s fee. A transcript of this 
judgment was filed in the office of the clerk of the district 
court for Buffalo county, and an execution issued thereon 
and levied upon certain real estate of the appellant. The 
premises were appraised, advertised for sale and sold, and 
the sale confirmed. From the order confirming the sale 
the appellant brings the case to this court by appeal. 

A number of objections, both to the appraisement and 
the confirmation of the sale were urged, and, as some of 
them may again arise in the further proceedings of this 
case, we deem it proper to pass upon them now. 

The first objection to the confirmation was that the de- 
cree which formed the basis of the sale was a nullity. 
This contention is based upon the fact that the appellant 
was not permitted to defend or introduce any evidence in 
his behalf upon the trial because he had failed to comply 
with the order of the court requiring him to pay tempo- 
rary alimony and attorney’s fees. Whatever might be the 
views of this court upon the question thus sought to be 
raised, had an appeal or error been taken from the judg- 
ment of the lower court, it seems clear to us that this ques- 
tion can not now be raised by an objection to the sale. If 
it was an error of the trial court, advantage of it could 
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only be taken by a direct proceeding by error or appeal to 
this court. The rule is well settled that, where a court 
has acquired jurisdiction, it has the right to decide every 
question which arises in the case, and its judgment, how- 
ever erroneous, can not be collaterally assailed. If the 
appellant felt himself aggrieved by the ruling and orders 
of the trial court and desired to have them reviewed by 
this court, he had a plain and adequate remedy by an ap- 
peal or error proceeding. He did, in fact, appeal to this 
court, but dismissed his appeal before the case was reached 
in its order. 

The next objection urged is that the property sought to 
be sold is the homestead of the appellant. The testimony 
tends to show that appellant and one of his minor children 
were occupying the premises as a home. The testimony 
as to the homestead character of the premises is not very 
clear. But granting that it were sufficiently established, 
still the objection would not be good. This court has held 
in Best v. Zutavern, 53 Nebr., 604, that a judgment for 
alimony in favor of the wife, rendered in an action for 
divorce, is a lien on the family homestead, the title whereof 
is in the husband. Chief Justice SuLLIvVAN, the writer of 
that opinion, says: “The husband’s right to an exempt 
homestead can not, we think, be asserted against the wife 
who has been forced by his aggression to leave his domi- 
cile, and who, in an action for divorce, has cbtained a judg- 
ment for alimony against him. The homestead law is a 
family shield and can not be employed by either spouse to 
wrong the other. The supreme court of Kansas, under a 
statute which authorized the court upon granting a di- 
vorce to award the wife such share of the husband’s real 
or personal estate as shalk be just and reasonable, held 
that the court has power to award the wife possession of 
the family homestead, the title of which is in him. 
(Brandon v. Brandon, 14 IXan., 342.) And, in a later case, 
it was decided by the same court that a decree which was 
declared to be a lien on all the husband’s realty was a 
yalid lien on the family homestead. (Blankenship v. 


o 
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Blankenship, 19 Kan., 159.) The logic of these decisions 


is that exemption statutes are not designed to protect the 
husband against the wife’s claim for alimony. To the same 
effect are the cases of Mahoney v. Mahoney, 59 Minn., 347, 
61 N. W. Rep., 334, and Daniels v. Morris, 54 Ia., 369.” 
An objection was urged to the appraisement, and par- 
ticularly to the manner in which the appraisers arrived at 
the value of appellant’s interest in the land. The levy was 
made upon 160 acres described in three tracts, as follows: 
“West half of the northeast quarter and the southeast 
quarter of the northeast quarter and the northeast quarter 
of the northeast quarter of section 13,” etc. The certifi- 
cates of liens furnished by the register of deeds and the 
county treasurer pursuant to the request of the sheriff 
showed two mortgages and some unpaid taxes upon the 
whole quarter section. In determining the value of ap- 
pellant’s interest in the west half of said quarter section, 
the appraisers deducted from the gross valuation of said 
west half an amount equal to one-half the face value of 
the two mortgages and taxes. The same method was fol- 
lowed with reference to the two forty-acre tracts in the 
east half of said quarter section. In other words, the ap- 


. praisers apportioned the several liens upon the three par- 


cels of land levied upon in proportion to area. The only 
authority the appraisers have for deducting prior liens is 
that given by section 491b of the Code of Civil Procedure, 
which provides that the appraisers “shall deduct from the 
real value of the lands and tenements levied on, the 
amount of all liens and incumbrances for taxes or other- 
wise, prior to the lien of the judgment under which 
execution is levied,and to be determined as hereinafter pro- 
vided, and which liens and incumbrances shall be specifi- 
cally enumerated, and the sum thereafter remaining shall 
be the real value of the interest therein of the person, or 
persons, or corporation against whom or which the execu- 
tion is levied.” This authority to deduct the amount of 
all liens does not confer the right on the appraisers to de- 
duct a part of the liens, or apportion them upon the sev- 
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eral parcels of the entire tract. We think the action of 
the appraisers in apportioning the liens for the purpose of 
determining the value of appellant’s interest was beyond 
their power. 

Another objection to the confirmation was that the sale 
was duly advertised to be made on September 26, 1899, at 
10 o’clock, but the return shows that it was made on Sep- 
tember 27, 1899, at 10 o’clock. There is nothing in the 
record showing an adjournment of the sale, if, indeed, an 
adjournment could properly be made, and no order of the 
court was entered with reference thereto. It appears in 
the briefs that the sale was not made on account of the 
pending of an injunction, which on September 26 had not 
been finally determined. There are no statutory proyis- 
ions for an adjournment of an execution sale either by the 
court or the sheriff. Section 497 of the Code expressly 
provides that lands and tenements taken upon execution 
shall not be sold until the officer causes public notice to ~ 
be given of the time and place of sale, at least thirty days 
before the date of sale, and further provides that “all 
sales made without such advertisement shall be set aside.” 
These provisions of the statute are mandatory, and must 
be complied with. When the sale did not take place on 
the 26th, as provided in the notice, it should have been re- 
advertised. 

There are a number of other objections urged in the 
briefs of counsel for appellant, but as they are not likely 
to occur upon a reappraisement and sale of the property 
they will not be considered. 

We therefore recommend that the judgment of confirma- 
tion and the appraisement be set aside, and the cause re- 
manded for further proceedings. 


Hastines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of confirmation and the appraise- 
ment is set aside, and the cause reinanded for further pro- 
ceedings. 

REVERSED AND REMANDED. 
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BE. R. Goprrry & Sons CoMpaAaNny v. CITizEns’ NATIONAL 
Bank of NORFOLK. 


FILep APRIL 17, 1902. No. 10,652. 
Commissioner’s opinion, Department No. 1. 


1, Chattel Mortgage: Recorp: CoNnriicring EVIDENCE: CREDITORS: 
QUESTION FOR Jury. Where a chattel mortgage is kept from 
record for a period of sixteen months, and the evidence is con- 
flicting as to whether it was done by agreement between the 
parties, and rights of creditors have intervened between the 
execution and filing of the mortgage, the question of the valid- 
ity of the mortgage as to such creditors, in a replevin action 
brought by the mortgagees, is a question of fact for the jury. 


2. : QUESTION FOR JuRY. Where a creditor takes possession of 
a stock of merchandise, claiming an agreement between himself 
and the debtor by which the latter turned the goods over as 
a pledge of personal property to secure the amount due, and 
there is evidence tending to show that the creditor took pos- 
session by virtue of a chattel mortgage, the character of the 
creditor’s possession is for the determination of the jury. 


3. Mortgage: STock or MERCHANDISE. A mortgage upon a stock of 


merchandise under the, general description attaches only to 
such merchandise as was in stock when the mortgage was exe- 
cuted, and not to stock afterwards added by purchase. 


4. Evidence: DrrecTiIna VERDIcT. Evidence examined and held not 


to warrant a peremptory instruction directing the jury to 
return a verdict for plaintiff below. 


Error from the district court for Madison county. 
Tried below before RoBINSon, J. Reversed. 


Mapes & Hazen, for plaintiff in error. 


George L. Whitham, Allen & Reed and Smith & Smyth, 
contra. 


KIRKPATRICK, C. 


This is a replevin action tried in the district court of 
Madison county on March 16, 1898. Defendant in error, 
the Citizens’ National Bank of Norfolk, in its petition 
filed in the case, claimed to have a special interest in cer- 


478 NEBRASKA REPORTS. [ Von. 64 


Godfrey & Sons Co. v. Citizens’ Nat. Bank. 


tain personal property, describing it, on account of a chat- 
tel mortgage executed and delivered to it by the Norfolk, 
Nebraska, Produce Company, and also that it was entitled 
- to the possession of the goods as pledgee, the Norfolk, Ne- 
braska, Produce Company having turned the property over 
into its possession with permission to sell for the satis- 
faction of the amount due the bank from the produce com- 
pany. Joseph J. Clements, the sheriff of Madison county, 
took possession of the personal property for which the 
replevin action was brought under an execution issued 
upon a judgment against the produce company in favor of 
E. R. Godfrey & Sons Company, plaintiff in error. In the 
district court, before trial, by agreement of all parties, 
the execution creditor, E. R. Godfrey & Sons Company, 
was substituted as party defendant in place of the sheriff, 
and all proceedings thereafter had were between plaintiff 
in error and defendant in error herein. After the intro- 
duction of testimony in the case, at the request of defend- 
ant in error the court instructed the jury to return a 
verdict in its favor, which was done, and judgment entered 
on the verdict. A motion for a new trial was overruled, 
and the case is brought to this court for review upon error 
proceedings. 

Many assignments of error are made in the motion for 
a new trial, and in the petition in error, all of which will 
not require consideration. It is contended by defendant 
in error that tie assignments in the petition in error are 
not sufficiently definite and certain to present any ques- 
tion for the consideration of this court. It may be said, 
however, that the petiticn in error sufficiently presents 
two questions: First, the ruling of the court upon the mo- 
tion filed by plaintiff in error asking for a dismissal of 
the action’ on the ground that the affidavit in replevin was 
void; and, second, that the court erred in directing a ver- 
dict for defendant in error, plaintiff below. 

Regarding the first question, it may be said that the 
affidavit. in replevin was signed by the president of de- 
fendant in error bank, and was sworn to before George L. 
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Whitham, a notary public, who was the attomney for the 
bank in the replevin proceedings. Plaintiff in error in 
the district court filed a motion asking the court to dis- 
miss the action for the reason that the affidavit filed was 
sworn to before the attorney of record for defendant in 
error. While this affidavit was probably voidable, it was 
clearly not void, and it would have been erroneous for the 
trial court to have sustained the motion to dismiss the 
action upon this ground. Had plaintiff in error limited 
its motion to quashing the affidavit, or asked the court for 
an order requiring defendant in error to file an amended 
affidavit, it is probable that the motion would have re- 
ceived consideration at the hands of the trial court. The 
question of the right of an attorney in a case to swear a 
client to an affidavit for a provisional remedy such as that 
in the case at bar was considered by this court in the case 
of Horkey v. Kendall, 53 Nebr., 522, in which it is said 
that an affidavit to procure an attachment taken before a 
notary public who is also attorney for one of the parties, 
is merely irregular, and not a nullity, and can not be col- 
laterally attacked. We are unable to find merit in this 
‘contention of plaintiff in error. 

The next contention is that the court erred in directing 
_a verdict for defendant in error. A determination of this 
question requires a consideration of the evidence offered 
on the trial. The facts disclosed by the record are briefly 
as follows: The Norfolk, Nebraska, Produce Company was 
organized as a corporation, and was engaged in the general 
produce business at Norfolk. The company kept a cold 
storage warehouse, and bought and sold butter, eggs and 
other perishable goods in large quantities. Prior to May, 
1895,it was indebted to the Citizens’ National Bank of Nor- 
folk in a large sum. This indebtedness had been reduced 
by part payments, until in May or June of 1895 the indebt- 
edness was $1,600, represented by two promissory notes, 
one for $1,000 and the other for $600, due in ninety and 
sixty days, respectively. These two notes were secured by 
a chattel mortgage, which does not appear in the record. 
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On October 11, 1895, there was a renewal of the notes in 
a like amount, and a new mortgage was given to secure 
said notes and renewals thereof, covering several thousand 
egg-cases, fillers for egg-cases, several thousand pounds of 
butter and cheese, and several hundred cases of eggs, as 
well as other personal property. This mortgage was not 
put upon record until the 13th day of February, 1897. In 
the meantime there had been many renewals of the notes, 
and the indebtedness had been reduced to $1,490. On that 
‘date, and during this time, the produce company had sold 
and replaced many times all the goods described in the 
mortgage except some office chairs and fixtures of incon- 
siderable value. In the fall of 1896, some four months 
before the mortgage was placed of record, plaintiff in error 
sold to the produce company two car-loads of apples, for 
which the company agreed to pay; the purchase price for 
the apples, with accrued interest, on March 2, 1897, being 
$635.49, About the 12th day of February, 1897, the bank 
. seems to have become convinced that the produce company 
was in failing circumstances, and on that day the presi- 
dent of the bank went to some of the officers of the produce 
company, the president of the produce company being at 
the time absent, and insisted upon the indebtedness being 
paid. The produce company being unable to pay the 
amount due, agreed to turn over to the bank its stock of 
goods. Whether the agreement was to turn over only the 
goods described in the mortgage or all the goods on hand 
is a subject of conflict in the evidence. The secretary and 
vice-president of the company went with the president of 
the bank to the attorney for the bank, who wrote on the 
back of the chattel mortgage dated October 11, 1895, a 
memorandum as follows: “Feb. 12th, 1897. The mort- 
gagor herein consents that the Citizens’ National Bank, 
mortgagee herein, may sell the goods taken this day by 
virtue of and described in this mortgage at private sale. 
Norfolk Neb. Prod. Co. IF. L. Eastabrook, Sec.; F. R. 
Dexter, V. P.” The bank, by its attorney and agent, im- 
mediately took possession of the stock of goods of the pro- 
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duce company, and posted a notice on the building that 
it had taken possession of the goods as mortgagee. Among 
the goods taken at this time were the two car-loads of ap- 
ples which plaintiff in error had shipped to the produce 
company. The evidence discloses that plaintiff in error 
had no knowledge of the existence of the chattel mortgage 
given October 11, 1895, and a member of the company tes- 
tified that they would not have extended credit to the pro- 
duce company had they known of the existence of the mort- 
gage. The testimony also shows that all of the egg cases, 
egg-case fillers, etc., in stock and taken possession of by 
the bank, were bought long subsequent to the execution of 
the mortgage in question, and no part of the property orig- 
inally mortgaged appears to have been in existence at this 
time except a small part of the office furniture and other 
fixtures. The president of the produce company testified 
positively that at the time the first mortgage was given, in 
May or June, 1895, it was agreed between the bank and 
the officers of the produce company that the chattel mort- 
gage then given, and all renewals of the same, should not 
be placed of record by the bank; and that the produce com- 
pany should have the right to sell any and all of the prop- 
erty described in the mortgage in the usual course of 
business, and replace the same from time to time with new 
stock. This agreement is denied by some of the officers 
of the bank, and by at least one of the officers of the pro- 
duce company. In February, 1897, plaintiff in error in- 
stituted an action in the county court of Madison county, 
‘and recovered a judgment in the amount due it for the 
apples sold. The sheriff levied an execution upon the 
property, which was subsequently taken away from him 
in this replevin action by the bank. When the bank, on 
March 18, 1897, took possession of the stock of goods, it 
put the secretary of the produce company in charge as its 
agent, who proceeded to sell the goods, and realized from 
their sale some $1,200 or $1,300, leaving a balance due the 
bank after expenses paid of more than $400. The value 
of the property replevied was agreed upon at the trial. 
35 : 
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The question requiring consideration is whether, under 
this state of facts, the court erred in peremptorily instruct- 
ing the jury to return a verdict for defendant in error. Ii 
appears from the evidence, first, that the mortgage was 
withheld from record for a period of sixteen months; sec. 
ond, that the plaintiff in error extended credit to the pro- 
duce company during the time intervening between the 
execution and recording of the mortgage. If this chattel 
mortgage was kept from the record in pursuance of an 
agreement between the mortgagor and mortgagee, and if, 
in consequence of its absence from the record, plaintiff in 
ervor extended credit to the mortgagor which it would not 
otherwise have extended, then, under the rule announced 
and adhered to by this court, the mortgage was null and 
void as against plaintiff in error. Ackerman v. Acker- 
man, 50 Nebr., 54. To authorize an instruction to find 
for defendant in error, the evidence must be of such a 
character that reasonable minds could not differ as to the 
conclusion to be drawn therefrom. Can it be said from 
the record that there was not sufficient evidence to sup- 
port a finding of the jury that the mortgage was withheld 
from the record in order to permit the mortgagor to secure 
eredit which it could not otherwise have obtained, and that 
plaintitf in error did sell two car-loads of apples to the 
mortgagor relying upon the non-existence of this imort- 
gage? R. A. Stewart, an officer of the bank, testified as 
follows: 

“As I understood it, if we had filed this mortgage and 
taken the property under it,—the mortgage was not good 
to us when filed unless we did take the property, for it was 
a business they were selling goods out of all the time. 
Had we done that, we would have either to close them out, 
or we would have our mortgage. It would have been no 
use to do it; and as long as we had security that we con- 
sidered amply good, and they seemed to be doing a profita- 
ble business, of course we didn’t close them up. 

Q. And they understood this? 

A, Yes, sir. 
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Q. And you knew also that, had that mortgage been 
placed on file, and you not take possession, you knew they 
wouldn’t have gotten any credit to do business? 

A. I presume, if the mortgage had been placed on file, 
and we hadn’t done anything under it, the mortgage would 
have been comparatively useless.” 

The president of the produce company, as already indi- 
cated, testified positively that an agreement did exist be- 
tween his company and the bank that the mortgage, orig- 
inally given and those given in renewal thereof were to be 
kept from record. In view of the nature of the business 
transacted by the produce company, the conflict of the evi- 
dence as to the agreement permitting a continued sale and 
replacement of the bulk of the goods described in the mort- 
gage, and the undisputed evidence of plaintiff in error 

‘that credit would not have been given had it known of the 

existence of the mortgage, as well as the evidence above 
quoted, it was certainly for the jury to say whether this 
chattel mortgage was void as against plaintiff in error, 
and this question should have been submitted to them for 
their determination. 

There seenis to be another valid reason why the action 
of the trial court was wrong. It clearly appears from the 
evidence that none of the property taken by the bank from 
the produce company was in existence at the time of the 
execution of this mortgage except some furniture and office 
fixtures of small value. There can be no doubt that prop- 
erty not in existence at the time the mortgage was exe- 
cuted, and which was purchased at a subsequent date, was 
not covered by the mortgage in question. Tolerton & Stet- 
son Co. v. First Nat. Bank of Wayne, 63 Nebr., 674. 

Defendant in error seeks to.avoid the force of the ob- 
jections heretofore mentioned by claiming that it not only 
took possession of the goods as mortgagee, but that the 
goods were pledged to it as security for the payment. of 
the debt, and that it also took possession of the goods as 
pledgee, and was so in possession at the time the sheriff 
made the levy under the execution for plaintiff in error. 
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Whether defendant in error can sustain its right to the 
possession of the goods upon the theory that it was pledgee 
may well be questioned in the face of the memorandum on 
the back of the mortgage, heretofore quoted, and in the 
face of the question whether or not the produce company, 
by action of its proper officers, pledged the goods in ques- 
tion to the bank. The most that can be said for the con- 
tention of defendant in error in this regard is that the 
nature of its possession of the goods was itself a question 
which should have been submitted to the jury under proper 


instructions. Whether the possession of the bank was that . 


of a pledgee or mortgagee, the correct determination of 
this case does not require us to decide, and that question 
is not decided. From what has been said it is clear that 
the action of the trial court in instructing the jury for 
defendant in error was wrong, and it can not be sustained. 
It is therefore recommended that the judgment of the dis- 
trict court be reversed and the cause remanded. 


Hastines and Day, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is reversed and 


the cause remanded. 
REVERSED AND REMANDED. 


THOMAS Murray V. HerMAN SCHNEIDER ET AL. 
Frep Aprit 17, 1902. No. 11,501. 
Commissioner’s opinion, Department No. 2. 


Instruction: IssuE: EvipENcE. Instruction complained of examined, 
and held to properly define the law upon the issue made by the 
pleadings, and to be applicable to the evidence given upon the 
trial. The instruction as given is therefore approved. 


Errok from the district court for Douglas county. 
Tried below before Krysor, J. Affirmed. 


I. J. Dunn, for plaintiff in error. 
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J. O. Detweiler and Martin Langdon, contra. 


Baknes, C, 


On the 4th day of September, 1897, Thomas Murray, 
plaintiff in error, filed his petition in the district court for 
Douglas county against Herman Schneider, John Stave, 
William Schneider and August Schneider, to recover the 
sum of $254.84, with interest, upon a certain promissory 
note given by the said defendants to the plaintiff on Feb- 
ruary 19, 1891. This petition was in the usual form. In 
answer thereto Herman Schneider admitted the execution 
and delivery of the promissory note, and alleged that on 
or about the 18th day of December, 1891, Thomas Murray 
purchased of and from the defendant Herman Schneider 
certain personal property amounting to the sum of 
$247.10; that it was agreed by and between himself and the 
said Murray that this sum was to be credited upon the 
note in question; that he had paid the balance of ‘the note 
and that there was nothing due from him to the said 
plaintiff,—and prayed that the action be dismissed at 
plaintiff’s cost. The other defendants answered to the 
same effect, but alleged that they signed the note as se 
curity for the defendant Herman Schneider. They also 
alleged that the plaintiff, Thomas Murray, purchased the 
personal property mentioned in the answer of Herman 
Schneider, and agreed with them that the proceeds of this 
property, amounting to $247.10, should be applied upon 
the note in suit; that there was 9. further payment of $7.94 
in cash, together with the interest; and they therefore de- 
nied that there was anything further due upon the note, 
and alleged that the same was fully paid and settled. To 
these answers the plaintiff filed a reply in the form of 
a general denial, which contained a further allegation 
admitting that the property mentioned in said answers 
was purchased by him, but that he applied the proceeds 
thereof to the payment of other debts of the defendant 
Herman Schneider. On these issues a trial was had toa 
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jury, and after the introduction of the evidence and the 
giving of the instructions by the court, the jury returned 
a verdict against the defendants for the sum of $66.60,— 
it thereby appearing that on the question of the agreement 
to apply the proceeds of the sale of the personal property 
to the payment of a portion of the note in question, the 
jury found for the defendants; that on the question as to 
whether the balance of the note had been paid or not, their 
finding must have been for the plaintiff. A motion for a 
new trial was filed and overruled, and thereupon judgment 
was rendered in favor of the plaintiff upon the verdict for 
$66.60. From this judgment the plaintiff brings the case 
to this court by petition in error. 

‘In the brief of plaintiff in error but one assignment is 
urged upon our attention, which is that the court erred in 
giving instruction No. 2, on his own motion, to the jury. 
This instruction is as follows: 

“2. The court instructs the jury as a matter of law, that 
a debtor has a right in paying money or transferring 
property to a creditor in satisfaction of his debts, to whom 
several and distinct debts are due; to direct to which in- 
debtedness such a payment or transfer of property shall 
operate as a credit, and the creditor is bound to allow the 
credit for said payment or transfer of property as directed 
by the debtor. And should you find from a preponderance 
of all the evidence that the defendant, Herman Schneider, 
directed the plaintiff, Thomas Murray, to credit all pur- 
chases of property made at such Herman Schneider’s sale 
upon the note herein in controversy, and should you fur- 
ther find that property was purchased thereat by said 
Thomas Murray, you are further instructed that the 
amount of said purchases of property are to be allowed 
upon said note even though you should find from a consid- 
eration of the evidence that said plaintiff did in fact credit 
the same upon other notes of defendant, Herman Schnei- 
der, and you are to allow all amounts of such purchases 
that you may find to have heen so made herein as a credit 
upon the note in controversy.” 
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Plaintiff contends that the above instruction is bad for 
two reasons: Tirst, because it leaves out. the essential 
proposition that the debtor must give the direction as to 
the credit at or before the time the payment is made, or at 
least before the creditor has applied the amount upon some 
other indebtedness which is then dune; second, that the in- 
struction does not state any issue made by the pleadings, 
as the pleadings are stated to the jury by the court. 

We can not agree with the plaintiff in error-upon his 
first contention. The instruction, considered according to 
the plain import of its language, means that the direction 
as to where the credit should be applied must have been 
given at the time of the purchase, or at the time of the 
agreement to purchase the property. It can not be dis- 
torted so as to mean anything else. Notice the language: ° 
“The court instructs the jury as a matter of law, that a 
debtor has a right in paying money or transferring prop- 
erty to @ creditor in satisfaction of his debts, to whom 
several and distinct debts are due; to direct to which in- 
debtedness such a payment or transfer of property shall op- 
erate as a credit.” This certainly means that the direction 
was given, and must have been given, at the time of the 
payment or of the transfer of the property. No other time 
is mentioned, and no other time can be inferred by this 
language. Again, an examination of the evidence discloses 
that there was testimony to sustain the allegation that at 
and before the time of the purchase of the property at the 
sale, the matter had been talked over between Herman 
Schneider, the other defendants, and the plaintiff, Murray ; 
and it was understood and agreed that the credit should be 
placed upon the note in suit. In fact there is no evidence 
in the record which shows that there was any agreement 
or direction at any other time. As to the second conten- 
tion, it seems to us that the instruction covers the case 
made by the pleadings and the evidence completely. We 
are unable to see how it could have been worded differently 
and have been applicable to the pleadings and the facts 
dischosed by the evidence. 


488 NEBRASKA REPORTS. [ Vou. 64 
1 Stevens v. Paulsen. 


This instruction meets with our approval, and the court, 
in giving it, did not err. As this is the only proposition 
contended for by the plaintiff in error in his brief, all the 
other matters will be considered waived, and we recom- 
mend that the judgment of the district court be affirmed. 


OLDHAM and Pounn, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


TRUMAN E. STEVENS, APPELLER, V. ANNA C. PAULSEN ET 
AL., APPELLEES, IMPLEADED WItH OMAHA LOAN & 
TRUST COMPANY ET AL, APPELLANTS. 


FILED APRII. 17, 1902. No. 11,563. 
Commissioner’s opinion, Department No. 2. 


-1. Statute of Limitations: Tax Lizn. The statute of limitations does 
not run against a tax lien until five years after the right of 
action has accrued thereon. bd 


2. County Treasurer: Novick or Tax Save: Contents. Section 109, 
chapter 77, Compiled Statutes, requires the county treasurer, in 
his notice of a tax sale, to give a list of the Jand to be sold 
and the amount of the taxes due thereon, but does not require 
the treasurer to include in the notice the amount of the inter- 
est due on the taxes up to the day of the sale. 


AppraL from the district court for Douglas county. 
Heard below before Fawcett, J. Affirmed. 


F. A. Brogan and Crofoot & Scott, for appellants. 
W. A. Saunders and A. C. Wakeley, contra, 


OLDHAM, C. 


This was an action to foreclose certain tax liens upon 
two parcels of land in Douglas county, Nebraska,—one in 
section 30 and the other in section 31, township 15, range 
13. There were numerous defendants in the court below, 
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but only two of them—The Omaha Loan & Trust Company 
and the Boston Safe Deposit & Trust Company—have ap- 
pealed from the judgment of foreclosure rendered by the 
district court. The Boston Safe Deposit & Trust Company 
pleaded the statute of limitations in its answer, claiming 
that more than five years had elapsed from the date of the 
tax certificate before it was made a party defendant to 
the action in the-court below. Its answer, however, dis- 
closed the fact that less than five years had elapsed from 
the time that plaintiff’s right of action had accrued upon 
the tax certificates before it was made a party defendant 
to the action; hence the court below followed a long and 
unbroken line of decisions of this court in overruling its 
plea of the statute of limitations. 

The Omaha Loan & Trust Company makes no complaint 
of the decree of foreclosure rendered by the trial court on 
the parcel of land situated in section 30, but complains of 
so much of the decision of the district court on the parcel 
of land situated in section 31 as allowed the plaintiff the 
amount of the tax with interest at twenty per cent. to the 
time of entering the decree and also an attorney’s fee of 
ten per cent. of the amount of the lien. This objection is 
based on the fact that in the treasurer’s published notice of 
the tax sale the amount set opposite the description of 
this property as the amount of the taxes due was $137.50, 
whereas the amount due at the time of sale was $144.85. 
This difference arose from the fact that the treasurer, in 
making out the sale notice, did not compute interest up to 
the date of the sale, but inserted the original amount of 
the tax, without interest. It is contended that because of 
this defect no valid public sale of this property for taxes 
was ever held, and therefore there could be no valid private 
sale, and that the purchaser, by the payment of his bid, 
was simply subrogated to the rights of the county for the 
enforcement of his lien for the amount which he has paid, 
with interest at ten per cent. per annum. Section 109, 
chapter 77 of the Compiled Statutes, contains, among 
other things, the following: “The notice shall contain a 
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notification that all lands, on which the taxes of the pre- 
ceding year, naming it, remain unpaid, will be sold, and 
the time and place of the sale and said notice must con- 
tain a list of the land to be sold, and the amount of taxes 
due thereon.” As this section of the statute provides that 
the treasurer may adjourn the sale from day to day until 
all the lands or lots or blocks have been offered, it would 
be impossible for him in his published notice to estimate 
the exact amount of the tax and interest up to the date of 
the sale, as he would be unable to determine in advance 
what particular day any particular tract might be offered, 
and it would seem to be a fair inference that the statute is 
satisfied by astatement of the amount of all the tax levied ; 
the interest being merely a inatter of computation to be 
made when the land is sold. We think that this view of 
the statute is in harmony with the doctrine announced by 
this court in the case of Stegeman v. Faulkner, 42 
Nebr., 53. 

It would then follow that the trial court was right in 
holding that the public and private sale of the parcel of 
land in dispute was valid and that the judgment should be 
affirmed, and we so recommend. 


Barnes and Pounp, CC., concur. 


By the Court: For the reasons set forth in the forego- 
ing opinion, the judgment of the district court is 


AFFIRMED. 


BERNARD THURMAN, APPELLEE, V. CITY OF OMAHA BET AL., 
APPELLANTS. 


Firep APRIL 17, 1902. No. 11,464. 
Commissioner’s opinion, Department No. 2. 


1. Contract of Sale: APPROVAL oF PurcHASER. If a contract of sale 
is expressly made subject to the approval of the purchaser, 
or of someone for him, and such approval involves either judg- 
ment in matters of taste or personal opinion, the person whose 
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approval is required is made the sole arbiter, and his decision 
is conclusive, provided he really passes upon the question and 
reaches a conclusion honestly, whether his conclusion is right 
or wrong. 


2. : : Oprmnion oF ATTORNEY: TITLE. Where a party stip- 
ulates that bis contract of purchase shall be subject to the 
opinion of his attorney as to the title to or legal status of the 
thing to be purchased, the plain purpose being to make his 
act dependent upon the personal opinion of his legal adviser, 
the sole requirement is that such legal adviser in fact pass 
upon the subject and give his honest opinion, and the merits 
of an honest opinion actually given are not subject to review. 


3. Contract for Labor: Opinion Must BE REASONABLE. The cases in 
which the courts insist that the opinion or decision must be 
reasonable and well founded, as well as honest, are those in 
which the contract is for performance of labor in lines not 
necessarily involving personal taste and opinion, so that any 
competent person could arrive at a satisfactory determination. 


4, Contract: OPINION OF PURCHASER’S LEGAL ADVISER: PATENT PRE- 
TENSE. In case a contract makes the opinion of the purchaser’s 
legal adviser conclusive, the opinion rendered may be so unrea- 
sonable as to be evidence in itself that it is not honest; but 
before such conclusion can be deduced from the face of the 
opinion alone, it must be so grossly and palpably at variance 
with plain principles of law as of itself to compel the con- 
clusion that it is a mere pretense. 


APPEAL from the district court for Douglas county. 
Heard below before Fawcett, J. Affirmed. 


W. J. Connell, for appellants. 


Greene, Breckenridge & Kinsler and Isaac f. Congdon, 
contra. 


Powunp, C. 


The city of Omaha, defendant and appellant herein, ad- 
vertised for bids for certain bonds which it was about to ne- 
gotiate. The plaintiff was one of several bidders, pursuant 
to the advertisement, and the bonds were awarded to him. 
His bid contained an express condition in these words: 
“gubject to our attorney’s opinion as to the legality of the 
issue.” After plaintiff had been notified of the action of 
the city officers upon his bid, he declined to take the bonds, 
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for the expressed reason that his attorney did not approve 
the issue, and considered it invalid. Subsequently he 
brought this suit for cancelation of a certified check, which 
had been turned over to the city with his bid, as a deposit 
‘thereon, in accordance with requirements of the competi- 
tion. The city denied that he refused to accept the bonds 
because of the opinion of his attorney, and claimed that 
the pretended opinion was incorrect and unreasonable, and 
that it was not a bona-fide opinion, but the result of fraud 
and collusion, without any actual or honest determination 
of the question. The district court found for the plaintiff 
and rendered a decree accordingly, from which the city 
prosecutes this appeal. 

There is not much difference between counsel for the 
respective parties as to the rules of law by which this 
appeal must be governed. But the importance of exact un- 
derstanding and definition of those rules in such a case 
requires us to examine them with care. In some cases 
where the obligation of one of the parties is made depend- 
ent upon his approval of the subject of the contract, or 
upon the approval of some designated person, it is implied 
that such approval be given whenever the facts are such 
as to lead the trier of fact to the conclusion that it ought 
to have been given, and if the trier of fact so concludes, 
disapproval or failure to approve by the party to whom the 
matter is left in the contract may not be availed of. In 
other cases the opinion or decision of the person desig- 
nated in the contract is conclusive, and his pronouncement. 
will not be reviewed, if he actually and honestly exercises 
his judgment and states his opinion. The nature of the 
contract and the character of the required decision or 
opinion must determine to which class a given cause is to 
be referred. Contracts of purchase and sale are usually 
of the latter class, and contracts of any sort are, as a rule, 
to be put in that class where the approval stipulated for 
involves either judgment in matters of taste or the per- 
sonal opinion of one chosen for some special and peculiar 
reason. Where questions of taste and personal judgment 
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are involved, as in contracts to make clothes to order, or 
for producing works of art, such as busts or portraits, it 
is generally held that the person whose opinion is stipu-_ 
lated for is the absolute judge. Brown v. Foster, 113 
Mass., 186; Zaleski v. Clark, 44 Conn., 218; Gibson v. 
Cranage, 39 Mich., 49; Hoffman v. Gallaher, 6 Daly [N. 
Y.], 42. Even in such cases, however, the dissatisfaction 
. or disapproval must be actual, and not a mere pretext. 
The person to whose judgment the matter is left must 
actually and honestly exercise his judgment and express 
areal opinion. Silsby Mfg. Co. v. Town of Chico, 24 Fed. 
Rep., 893; Exhaust Ventilator Co. v. Chicago, M. & St. P. 
R. Co., 66 Wis., 218, 28 N. W. Rep., 348. But contracts of 
the sort last described are not the only ones in which the 
bona-fide judgment of the person named will not be re- 
viewed. Ifa contract of sale of something already exist- 
ing is expressly made subject to the approval of the pur- 
chaser, or of some one for him, and such approval involves 
personal judgment or opinion, the person whose judgment 
is required is made the sole arbiter, and his decision is 
conclusive, provided he really passes upon the question 
and reaches a conclusion honestly, whether his conclusion 
is right or wrong. The parties have stipulated for his 
opinion, not for the decision of a judge or jury, and there 
is no such reason for reviewing the opinion as in a differ- 
ent class of cases hereinafter referred to. In fact justice 
requires that the party who has sought to protect himself 
' by such a stipulation be afforded the protection intended. 
Wood Reaping & Mowing Machine Co. v. Smith, 50 Mich., 
565, 15 N. W. Rep., 906; Ellis v. Mortimer, 1B. & P. [N. R. 
Eng.] 257; Gray v. Central R. Co., 11 Hun [N. Y.], 70; 
Campbell Printing-Press Co. v. Thorp, 36 Fed. Rep., 414; 
Singerly v. Thayer, 108 Pa. St., 291, 2 Atl. Rep., 230. 
Another variety of cases presents something of each of 
those already considered. In these cases a purchaser stip- 
ulates that his contract of purchase shall be subject to the 
opinion of his attorney as to the title to or legal status of 
the thing purchased, and the plain purpose is to make his 
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uct dependent upon the personal opinion of his legal ad- 
viser. Here there is not only a contract of sale, as dis- 
tinguished from one for perforinance of labor, but the re- 
quired decision involves personal judgment in a matter 
resting more or less in opinion. Accordingly the sole re- 
quirement is that such legal adviser in fact pass upon the 
subject and give his honest opinion, and the merits of an 
honest opinion, actually given, are not subject to review. 
Church v. Shanklin, 95 Cal., 626, 30 Pac. Rep., 789; Hud- 
son v. Buck, 7 Ch. Div. [Eng.}, 683. If the opinion in such 
cases is the result of fraud, collusion or undue influence, 
of course it is not the opinion contemplated by the con- 
tract. Butifit is free from any such vice, it must be de- 
cisive. The cases in which the courts insist that the opin- 
ton or decision must be reasonable and well founded, as 
well as honest, are those in which the contract is for per- 
formance of labor in lines not necessarily involving per- 
sonal taste and opinion, so that any competent person 
could arrive at a satisfactory determinatiqn. Wood Reap- 
ing & Mowing Machine Co. v. Sinith, supra; Doll v. Noble, 
116 N. Y., 230, 22 N: E. Rep., 406; Keeler v. Clifford, 165 
Tll., 544, 46 N. E. Rep., 248; Bentley v. Davidson, T4 Wis., 
420, 43 N. W. Rep., 139. 

In case the contract makes the opinion of the pur- 
chaser’s legal adviser conclusive, and the vendor claims 
that an opinion given under such provision and relied upon 
by the purchaser is fraudulent, collusive or a mere pre- 
tense, it is obvious that the burden is upon him to estab- | 
lish such claim. Wendt v. Vogel, 87 Wis., 462, 58 N. W. 
Rep., 764. Fraud is not presumed, and, though it may be 
inferred from circumstances, “such inference must not be 
guess-work or conjecture, but the rational and logical de- 
duction from the circumstances proved.” Alter v. Bank 
of Stockham, 58 Nebr., 223. In the same case the court 
say: “If, from the entire evidence on the subject, good 
faith or an honest mistake even may be as rationally and 
reasonably inferred as fraud, then the law leans to the side 
of innocence.” Undoubtedly the opinion rendered may be 
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so unreasonable as to be evidence in itself that it is not 
honest. But before such conclusion can be deduced from 
the face of the opinion alone it must be so grossly and pal- 
pably at variance with plain principles of law as of itself 
to compel the conclusion that it isa mere pretense. In the 
case at bar, plaintiff consulted an attorney who had an 
office in the same building, and obtained his opinion. The 
attorney in question represented plaintiff in taking testi- 
mony in this cause, and testified that, while he had no 
general retainer from plaintiff, so far as he knew he was 
doing all the plaintiff’s legal business. He states that the 
papers relating to the bonds, a copy of the city charter, 
statements as to the bonded and other indebtedness of the 
city and the assessed valuation of taxable property therein, 
together with the history of the issue in question, were 
submitted to him and carefully examined, and that after 
examining them he gave an oral opinion against the bonds, 
which was subsequently reduced to writing. He was sub- 
jected to a protracted and severe cross-examination, from 
which it appeared that he was a young man, of no long 
experience in the profession, but trained at a law school 
of high standing, and possessed of as much experience and 
practice as might well be expected under the circum- 
stances. The plaintiff did not agree to procure the opinion 
of sone lawyer of note and established reputation, possi- _ 
bly at considerable cost. He stipulated for the opinion of 
his own lawyer, whom he employed ir his other business. 
So long as he actually procured the opinion of that lawyer, 
without fraud or collusion, he did all that his contract 
required. The qualifications and experience of the legal 
adviser whom he chose to do his business were for him to 
consider, and are not material to the present controversy. 
We do not say that the standing and qualifications of the 
lawyer whose opinion is taken in such a case might not be 
a circumstance to indicate bad faith and collusion. But 
in the case at bar the evidence shows that the attorney to . 
whom the bonds were submitted was at that time the regu- 
lar legal adviser of the plaintiff, and that he examined the 
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papers and gave what he believed to be a sound opinion. 
He appears from his testimony to be a well-educated, hon- 
orable and conscientious man. Although the issue was 
very likely valid in all respects, there was much in the 
papers he examined that might well cause a lawyer to 
hesitate. His client desired an investment, not a lawsuit, 
and it is no evidence of bad faith that he may have exer- 
cised a somewhat excessive caution. The papers submitted 
to him showed that the assessed valuation had suddenly 
almost doubled, and yet the amount which the city could 
raise by taxation had been reduced; that coupons on prior 
issues were unpaid; and that a very large item of uncol- 
lected taxes stood among the city’s assets. These facis, 
the significance of which is apparent to us here, might 
well excite suspicion and create alarm elsewhere. We 
can not say that the opinion rendered is so grossly or pal- 
pably unreasonable as to require us to pronounce it a mere 
sham, and we think the finding of the trial court entirely 
justified. 

It is recommended that the decree appealed from be 
affirmed. 


Baknes and OLDHAM, CC., concur. 


By the Court: For the reasons set forth in the foregoing 
opinion, the judgment of the district court is 


‘AFFIRMED. 


StaTH oF NEBRASKA, EX REL. GRANT S. Coss, Vv. JACOB 
FAWCcErt, JUDGE. 


FILED APRIL 17, 1902. No. 12,467, 
Commissioner’s opinion, Department No. 2. 


1. Bill of Exceptions: Jupiciat Notice. A bill of exceptions may 
properly include a record of events “which took place in the 
presence of or under the direction of the court and matters 
of which the court took judicial notice, if in fact considered 
by the court in arriving at a decision, although not formally 
introduced in evidence. 


° 
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Tevirw: APPEAL: REJECTION OF IMPROPER EvI- 
DENCE.. If any matter of which a trial court takes judicial 
notice in coming to a decision is incompetent, irrelevant or other- 
wise improper to be considered, this court, in hearing the cause 
on appeal, will reject it and put it out of the way in consider- 
ing whether the order complained of is sustained by sufficient 
evidence. 


3. 


MANDAMUS: PLAIN AND ADEQUATE REMEDY IN THE ORDI- 
NARY COURSE OF Law. A party who complains that a trial judge 
has incorporated incompetent, irrelevant or improper matter 
in a bill of exceptions by way of amendment on the ground 
that, he took judicial notice thereof at the hearing, has a “plain 
and adequate remedy in the ordinary course of the law,” within 
the purview of section 646, Code of Civil Procedure, by obtaining 
a review of the action of the judge in considering the matter 
complained of. 


ORIGINAL application for a writ of mandamus to com- 
pel the settling of a bill of exceptions. Rehearing of case 
reported in 63 Nebr., 523. Former judgment vacated. 
Writ denied. 


Brome & Burnett, Virgil O. Strickler and J. H. McIn- 
tosh, for relator. 


Ralph W. Breckenridge, contra. 


Pounpn, C. 


The facts are stated in the former opinion. State v. 
Faecett, 68 Nebr., 523. Jt is said in that opinion that “the 
office of a bill of exceptions is to exhibit to the appellate 
court those portions of the public proceedings at the trial 
which the complaining party deems material for the ap- 
pellate court’s consideration, and which would otherwise 
not go into the record.” Such was the office of the bill 
of exceptions at common law, where either party might 
have any number of separate bills of exceptions relating 
to particular rulings as a trial progressed. But under our 
practice the scope of a bill of exceptions has been enlarged 
materially. This is necessary in actions at law by reason 
of the power of this court to pass on assignments of error 


that verdicts and judgments are contrary to or not sup- 
36 
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ported by the evidence. It is even more necessary under 
our equity practice, wherein all the evidence considered hy 
the trial court is brought to this court on appeal by bill 
of exceptions, instead of being transcribed and transmitted 
directly. Code of Civil: Procedure, sec. 676. In suits in 
equity the bill of exceptions provided for by the Code is 
intended to bring before the appellate court everything 
which was before the trial court and was considered by 
that court in making its findings and rendering its order 
or decree. Hence it would seem clear that a bill of ex- 
ceptions wnay properly include a record of events which 
took place in the presence of or under the direction of the 
court and matters of which the court took judicial notice, 
if in fact considered by the court in arriving at a decision, 
although not formally introduced in evidence. State v. 
Scott, 59 Nebr., 499. In my opinion, the relator has an 
adequate remedy for everything of which he complains, in 
due course of law, within the purview of section 646, Code 
of Civil Procedure. That section provides expressly that 
the writ of mandamus “may not be issued in any case 
where there is a plain and adequate remedy in the ordinary 
course of the law,” and in so doing merely declares a 
wholesome and well-settled rule of the common law. If 
the matters to which relator objects, or any of them, are 
incompetent, irrelevant, or improper to be considered, this 
court, on hearing the cause on its merits, will reject them 
and put them out of the way in considering whether the 
order complained of is sustained by sufficient evidence. 
Some of them appear proper to be considered, and have a 
place in a bill of exceptions. Others at first sight appear 
very doubtful. But this is not the time nor the occasion 
to consider the propriety of the court’s action in taking 
such matters into consideration. While we will not re 
view rulings on evidence as such on appeal, the competency 
or admissibility of the evidence received may be passed 
upon in reviewing the order appealed from on its merits. 
McConnell v. First Nat. Bank, 38 Nebr., 252, 262, and 
cases cited. Then is the time to review what the district 
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judge did. Now we can only require him to make what he 
did a part of the record. It is for him to say what evi- 
dence he received and what matters he took notice of 
judicially in reaching his conclusion. We ought not to 
require him to certify to a bill as containing all the evi- 
dence considered by him when he considered other matters 
not set forth therein as well. If he erred in considering 
them, there is ample opportunity for correcting his error 
in due course of law. . 

It is recommended that the former judgment be vacated, 
and that the writ be denied. 


BaRNES and OLDHAM, CC., concur in the recommenda- 
tion. 


By the Court: For the reasons stated in the foregoing 
cpinion, the former judgment is vacated and the writ is 
denied. 

Whit DENIED. 
Note.—Judicial Notice—We are bound to take judicial notice of 


historical facts, matters of public notoriety occurring in our midst. 
70 Me., 609.—REPORTER. 


STaTE OF NEBRASKA, EX REL. ALVIN BLESSING, V. HORACE 
: M. Davis. 


FILED APRIL 17, 1902. No. 12,534. 
Commissioner’s opinion, Department No. 3. 


1. Quo Warranto: PRIVATE PERSON: ATTORNEY GENERAL: BURDEN OF 
Proor. In an action of quo warranto, instituted by a private 
party to obtain possession of a public office, the relator must 
both plead and prove such facts as show him entitled thereto; 
put where the action is instituted by the attorney general, the 
burden is on the respondent to show his title. 


9. Information. Information in the action examined and held to 
show that it was instituted by the attorney general. 


ORIGINAL application in the nature of a quo warranto 
to test the right of the respondent to hold the office of: 
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clerk of the district court for Valley county. Heard on 
demurrer to petition. Demurrer overruled, 


Frank N. Prout, Attorney General, Norris Brown, Dep- 
uty, Clements Bros., EH. M. Coffin and A. Norman, for re- 
lator. 


W. H. Thompson, Hall & Johnson, T. J. Doyle and H. 
E. Oleson, contra. 


Durrip, C. 


This is an original action brought by the attorney gen- 
eral to test the right of the respondent to hold the office of 
clerk of the district court in and for Valley county. The 
information alleges that at the general election held in 
said county on the 5th day of November, 1901, Alvin Bless- 
ing was duly elected to the office of county clerk of Valley 
county ; that, within the time and in the manner prescribed 
by law, he took the oath of office, gave a bond, which was 
duly approved, and became and was, and now is, duly 

‘qualified for said office of county clerk of said county, and 
on the 9th day of January, 1902, and ever since said time, 
has been acting county clerk of said county; that Valley 
county on the 7th day of November, 1899, did not contain 
eight thousand inhabitants; that said county of Valley, 
ever since its organization, has always been and now is 
a county of less than eight thousand inhabitants, and that 
the relator, by virtue of his election and qualification as 
county clerk of said county, is and has been ever since the 
9th day of January, 1902, ex-officio clerk of the district 
court of said county, and entitled to the care and custody 
of all the books ard records and property of said office, and 
to exercise the rights and duties of said office and receive 
-the fees and emoluments thereto belonging. It is further 
alleged that chapter 28 of the Session Laws of the 
25th session of the legislature, purporting to authorize 
the election of a clerk of the district court sepa- 
‘rate from the county clerk in counties having cast 
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over sixteen hundred votes at any generai eiecition, 
is void, for certain reasons set out in the informa- 
tion. The information further recites that the respondent 
has usurped, and still continues to usurp, the office of the 
clerk of the district court of Valley county, without any 
legal claim or right, and that he has used and exercised, 
and still unlawfully uses and exercises, said office of clerk 
of the district court. To this petition the respondent de- 
murred for the following reasons: (1.) For the reason 
that the court is without jurisdiction to hear and deter- 
uiine this case, as will be more fully shown by the aforesaid 
information. (2.) For the reason that the facts therein 
stated do not constitute a cause of action. 

In the argument of the demurrer the attorney for the 
respondent insisted that the petition showed upon its face 
that the action was brought by Alvin Blessing, a private 
party, and that the court had no jurisdiction to hear the 
cause, for the reason that it was not alleged that he had 
applied to the attorney general to file the information and 
that the attorney general bad refused or neglected to do 
so. While the action is entitled “State of Nebraska, ex 
rel: Alvin Blessing, v. Horace M. Davis,” and while the pe- 
tition in several instances refers to Alvin Blessing as the 
relator, we think that upon its face the petition shows that 
it was filed by the attorney general, and that the action is 
being prosecuted by him in his official capacity. The peti- 
tion contains the following allegation: “I’, N. Prout, at- 
torney general of the state of Nebraska, who prosecutes in 
his own proper person and at the relation of Alvin Bless- 
ing, gives the court to understand and be informed,” etc., 
and then follows a statement of the facts above set out. 
Section 710 of the Code of Civil Procedure provides that. 
“When the defendant is holding an office to which another 
is claiming the right, the information should set forth the 
name of such claimant, and the trial must, if practicable, 
determine the rights of the contesting parties.” It was 
evidently with this section of the statute in mind that the 
attorney general used the nuime of the relator as a party 
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in the action, and not for the purpose, or with the intent, 
to make him the real party plaintiff in the action. 

The second ground of tle demurrer is based upon the as- 
sumption that the action is being prosecuted by Alvin 
Blessing instead of by the attorney general, and it is urged 
that the petition does not state facts sufficient to constitute 
a cause of action, in that the number of inhabitants which 
Valley county actually contains is not stated, nor is the 
election of Alvin Blessing to the office of county clerk 
shown by any statement of facts set out in the petition, the © 
allegation that he was duly elected to said office being a 
mere legal conclusion. The rule, without exception, is 
that, where a private party institutes an action of this kind 
to obtain possession of an office held by another, the facts 
showing his title to the office must be stated in his petition 
and the burden is upon him to establish his right thereto. 
Where, however, the attorney general files an information 
alleging that a party is usurping an office, the respondent, 
in such cases, must assume the burden of pleading and 
establishing by his proof all the facts showing his right to 
the office which he claims. Conceding, for the sake of the 
argument, that the petition is too general in its statements 
to state a cause of action, provided it was being prosecuted 
by Blessing in his own right, still, as we have seen, the 
action was instituted and is being prosecuted by the attor- 
ney general in his official capacity, and the petition need 
not state any facts going to show that the office properly 
. belongs to Blessing, the burden being upon the respondent 
to plead and show the facts entitling him to the oltice. 

We recommend that an order be entered overruling the 
demurrer. 


AMES and ALBERT, CC., concur: 


By the Court: For the reasons stated in the foregoing 
opinion, the demurrer is overruled. 


DBMUBRER OVERRULED. 
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HENRY WHELEN ET AL., APPELLANTS, V. EDWARD CASSIDY 
ET AL., APPELLEES. 


FILED APRIL 17, 1902. No. 11,496. ’ 
Commissioner’s opinion, Department No. 3. 


1. Precinct: Taxes: ASSESSMENT: Levy: TERRITORIAL INTEGRITY OF 
Precinct. So far as the assessment of property and the levy 
of general taxes are concerned, precincts once lawfully estab- 
lished retain their character and territorial integrity until such 
time as they shall be divided, changed or modified in some 
manner authorized by law. 


2. 3 : : : Warp or City CoNnsTITUTING A PRE- 
cinct. When a village contained within a county, precinct or 
precincts, becomes organized as a city pursuant to a statute 
requiring the city authorities to divide its territory into wards, 
and enacting that each ward, when so created, shall constitute 
a precinct, the pre-existing precinct or precincts will, for gen- 
eral revenue purposes, reinain unaffected until that duty shall 
be performed. 


APPEAL from the district court for Douglas county. 
Heard below before Dickinson, J. Reversed. 


H. W. Pennock and Virgil O. Strickler, for appellants. 
Thomas & Nolan, contra. 


AMES, C. 


Certain lots and lands situated in the city of South 
Omaha were sold for general taxes for the year 1892. This 
is an action for a foreclosure, based upon the certificates 
of the tax sale. In March, 1887, while the town was or- 
ganized under, and being governed by, the law relative to 
villages, the chairman and board of trustees undertook to 
enact an ordinance dividing the village into three wards. 
There was no law authorizing such a division, and the ordi- 
nance was void. - On the 13th day of December, 1887, the 
village became reorganized as a city of the second class, 
having more than 5,000 and less than 25,000 inhabitants. 
The act under which the organization was effected pro- 
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vided that the city be divided into not less than four or 
more than six wards, the boundaries of which ‘should be 
, determined by ordinance. In January, 1888, the mayor 
and council adopted a measure entitled “An ordinance to 
amend section of Ordinance No. 11 of the city of South 
Omaha, Nebraska, relating to wards, so as to read as fol- 
lows.” This ineasure is called “Ordinance No. 36.” “Or- 
dinance No. 11,” therein mentioned, is the attempted vil- 
lage ordinance above mentioned. By the last-mentioned 
document it was undertaken to enact that ward No. 3 
should comprise all the territory lying west of the Union 
Pacific Railroad tracks, the residue of the city being di- 
vided into wards numbered 1 and 2. Ordinance No. 36 
assumed to divide this territory west of the tracks into 
two wards, one to be called “Ward No. 3,” and the other | 
to be called “Ward No. 4,” but made no reference to any 
other territory of the city or to ordinance No. 11. It there- 
fore did not do what its title represented that it would do, 
—amend the entire section of ordinance No. 11, relating to 
wards; nor did it itself divide the city into more than two 
wards. Presumably the construction put upon the matter 
by the mayor and council was that their action would di- 
vide the territory west of the railroad tracks, and de 
scribed in the village measure as the “Third Ward,” into 
two wards, and would leave the remaining two wards de- 
fined by that measure unaffected. But as already pointed 
out, the attempted village regulation was void, and hence 
the territory not lying westward of the railroad tracks had 
never been divided into wards, and was not so divided by 
ordinance No. 36, and this latter ordinance was therefore 
itself ineffectual and void. These are the only attempts 
to comply with the statute that are disclosed by the record, 
and the conclusion is inevitable that during the time with 
which we have to deal the city was not lawfully, nor ex- 
cept, perhaps, by way of estoppel as against the city itself, 
or persons contracting with it, in any valid manner di- 
vided into wards. Before and at the time the city organ- 
ization was acquired, the territory in which the village was 
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included was a precinct of Douglas county, known as 
“South Omaha Precinct”; and the assessment of the whole 
village for taxation for the year 1892 was made by one H. 
H. Raven, who described himself, in his oath attached to 
and returned with the assessment roll, as “Assessor for 
South Omaha Precinct, Number(blank) Douglas County” ; 
and the sole question before the court is whether, under 
the circumstances detailed above, his action was wholly 
unwarranted by law, so as to invalidate the lien of the 
public for taxes levied that year on the property in suit. 
The trial court made answer in the affirmative, and dis- 
missed the action, and from its judgment to that effect this 
appeal is prosecuted. 

Counsel have cited no authorities directly in point or 
closely analogous, avd it is not unlikely that there are 
none, but, in our view, the learued district judge erred. 
We can not concur in the opinion that the public, as repre- 
sented by the state and its varions political subdivisions, 
was or could have been defeated of its revenues by the neg- 
lect or refusal of the city authorities to obey the mandate 
of the statute by the division of the city into wards, and 
the definition of their boundaries. The statute provides 
that every precinct in the county is a separate district for 
assessment and revenue purposes, and that the wards of 
cities, when created, shall each constitute a precinct. 

It is, we think,in entire harmony with the statute, as well 
as indispensable for the orderly conduct of public affairs, 
to hold that, so far as the assessment of property and the 
levy of general taxes are concerned, precincts once law- 
fully established retain their character and territorial in- 
tegrity until such time as they shall be divided, changed 
or modified in some manner authorized by law. 

For these reasons, it is recommended that the judgment 
of the district court be reversed, and the case remanded to 
the district court, with instructions to render a judgment 
of foreclosure and sale as prayed in the petition. 


Durrig and ALBERT, CC., concur. 
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By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court 
be reversed and the case remanded with instructions to 
. Fender a judgment of foreclosure and sale as prayed for 
in the petition. ‘ 

REVERSED AND REMANDED. 


JOHN E. HANSON, APPELLEE, V. HANS EB. HANSON, APPEL- 
LANT. 


FILep APRIL 17, 1902. No. 11,560, 
Commissioner’s opinion, Department No. 3. 


Former Judgment: Derinrtion oF Res JupicaTa. A former judg-~ 
ment is conclusive when the parties and the question involved 
in the two suits are the same, although the property claimed 
in them may be different. 


AprpEAL from the district court for Wayne county. 
Fleard below before Cons, J. Reversed. 


A, A. Welch, for appellant. 
Marston & Marston and Frank Fuller, contra. 


ALBERT, C. 


This is an action to quiet the title to certain lands in 
Wayne county. The petition contains the usual allega- 
tions. The answer admits that the plaintiff olds the legal 
title to the lands, but avers, in effect, that at the time such 
title was acquired the plaintiff and the defendant were 
copartners, and said title was acquired with the funds of 
said copartnership, and taken in the name of the plaintiff 
in trust for its use and benefit, and that no accounting or 
settlement of the partnership affairs has ever been had 
between said parties. As a further defense, it is alleged 
that in an action in ejectment, brought by the plaintiff 
against the defendant herein, to recover possession of a 
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part of the lands in controversy in the present action, the 
defendant pleaded in defense thereto the same facts as 
those hereinbefore set forth; that issue was joined thereon, 
and that, on the issue thus joined, the jury found in favor 
of the defendant, and judgment thereon was duly ren- 
dered in his favor; and that such judgment is in full force 
and effect. The foregoing matters are put in issue by the 
reply. As to the lands involved in the ejectment suit, the 
court found in favor of the defendant; as to the other 
lands, the finding was for the plaintiff. A decree was en- 
tered accordingly. The defendant appeals. 

The principal question, and the decisive one in this case, 
is that raised by the plea of res adjudicata. The record 
and the evidence in the ejectment suit are in evidence in 
this case. From those it conclusively appears that, except 
for the plea of res adjudicata, the defendant pleaded the 
same defense that is pleaded in this action. It also ap- 
pears that the title to the whole of the lands involved in 
the present action, including those involved in the eject- 
ment suit, was acquired at the same time, and, so far as 
the parties to this suit are concerned, in the same manner, 
with the same understanding, and as a result of the same 
venture. From the pleadings, evidence, and instructions 
of the court, it is clear that the verdict in the ejectment 
suit involves a finding that the acquisition of the legal 
title by the plaintiff to the lands involved in the ejectment 
suit was by means of partnership funds, and as the result 
of a partnership venture. The plaintiff insists that such 
facts do not sustain the plea of res adjudicata. In sup- 
port of this position we are cited to many authorities, but 
none of them are satisfactory. Considerable obscurity may 
be avoided by keeping in mind the distinction between a 
judgment, urged as a technical bar to another action, and 
‘one that is urged as conclusive as to some one or more 
points tried and determined in a former action. In Crom- 
well v. Sac County, 94 U. S., 351, the court says: “There 
is a difference between the effect of a judgment as a bar or 
estoppel against the prosecution of a second action upon 
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the same claim or demand, and its effect as an estoppel in 
another action between the same parties upon a different 
claim or cause of action. In the former case, the judgment, 
if rendered upon the merits, constitutes an absolute bar 
to a subsequent action. * * * But where the second 
action between the same parties is upon a different claim 
or demand, the judgment in the prior action operates as 
an estoppel only as to those matters in issue or points con- 
troverted, upon the determination of which the finding or 
verdict was rendered.” The following cases are to the 
same effect: L’oye v. Patch, 132 Mass., 105; Hanna v. 
Nead, 40 Am. Rep. [Ill], 608. From the foregoing, we 
think it is clear-that itis only when the judgment is offered 
as a bar to a second action that the “four identities” men- 
tioned by some writers, are required. The estoppel is not 
confined to the judgment, but extends to all steps involved 
in it as necessary steps or the groundwork upon which it 
must have been founded. It is allowable to reason back 
from a judgment to the basis upon which it stands, on the 
’ obvious principle that where a conclusion is indisputable, 
and could have been drawn only from certain preniises, the 
premises are equally indisputable with the conclusion. 
Burien v. Shannon, 96 Am. Dec. [Mass.], 733; Dorris v. 
Lrain, 101 Pa. St., 239; Z'uska v. O’Brien, 68 N. Y., 446. 
Notwithstanding the language of the pleadings in this 
case, the defendant’s plea of res adjudicata is not urged 
as a bar to the action, but as an estoppel by a former ad- 
judication of one or more of the issues in the present case. 
As we have seen, the parties and the issues are identical. 
The judgment in the ejectment suit is based wholly on a. 
verdict which involved a finding of the truth of the alleya- 
tion relied upon by the defendant as a defense in this ac- 
tion. In other words, it is conclusively established by the 
judgment in the ejectment case that the title to the landé 
in controversy was acquired by the plaintiif while he and 
the defendant were in partnership, with partnership funds 
and as a partnership venture, and that he holds the legal 
title thereto in trust for the copartnership. Those ques- 
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tions are not. open to inquiry in this case, but are forever 
set at rest between the parties by the judgment in the eject- 
ment suit. Bazille v. Murray, 41 N. W. Rep. [Minn.], 238; 
Goodnow v. Intchfield, 9 N. W. Rep. [Ja.] 107; Wolf 
Rirer Lumber Co. v. Brown, 60 N. W. Rep. [Wis.], 996; 
Doty v. Brown, 4 Comstock [N. Y.], 71; Herman, Estoppel 
& Res Judicata, sec. 247; Freeman, Judgments [8d ed.], 
sec. 253. With those facts established, together with the 
‘conceded fact that no settlement or accounting has been 
had between the parties, the decree in favor of the plain- 
tiff in this case can not stand. 
It is recommended that the decree in favor of the plain- 
tiff in this case be reversed, and the cause remanded for 
further proceedings according to law. 


Dorrie and Ams, CC., concur. 


‘By the Court: For the reasons stated in the foregoing 
opinion, the decree in favor of the plaintiff is reversed, and 
the cause remanded for further proceedings according to 
law. 


REVERSED AND REMANDED. 


a 


BE. & H. T. AntHony & CoMPANY V. CHARLES KARBACH 
ET AL. 


FILED APRIL 17, 1902. No. 11,587. 
Commissioner’s opinion, Department No. 3. 


1. “UWnavoidable Casualty or Misfortune’: Dishonesty or ATTORNEY. 
Dishonesty of his attorney, whereby a client is prevented from 
making a defense to a pending suit, and judgment by default 
is taken against him, is “unavoidable casyalty or misfortune,” 
within the meaning of section 602, Code of Civil Procedure. 


2. Vacation of Judgment: PETITION: VERIFICATION: CODE. A peti- 
tion for the vacation of a judgment, under the provisions of 
section 603, Code of Civil Procedure, need not be verified posi- 
tively. 


8. Petition Before Court: Firing. Where it appears from the record 
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that an answer was actually tendered by the plaintiff with his 
petition for the vacation of a judgment, and was before the 
court in such a way as to enable the court to pass upon its 
sufficiency, the fact that it was not formally filed is immaterial. 


4. Order of Vacation: SPECIAL AND GENERAL Finpincs. In the ab- 
sence of a request for special findings, a general finding, in a 
proceeding to vacate a judgment, is sufficient to support an 
order of vacation. 


Error from the district court for Douglas county. 
Tried below before SLaBAuGH, J. Affirmed. 


B. N. Robertson, for plaintiff in error. 
EH. J. Cornish, contra. 


ALBERT, C, 


_ This action was brought by Charles Karbach and Louis 

Raapke against Anthony & Co., to vacate a judgment in 
favor of the latter and against the former rendered at the 
preceding term of the district court. A trial was had, re- 
sulting in a finding in favor of the plaintiffs and an order 
vacating the judgment and granting a new trial. The de- 
fendants bring the case here on error. 

That portion of the petition which states the grounds 
upon which a vacation of the judgment is sought is as fol- 
lows: 

“Plaintiffs further allege that immediately upon being 
served with summons in said action, they went to the office 
of one ———, an attorney at law, in the city of Omaha, 
and practicing in all of the courts of said state and re- 
tained and engaged said attorney to represent them in said 
action and stated to said attorney their defenses to said 
cause of action and further requested said- to cor- 
respond with all other defendants in said action and notify 
them of the pendency of said action. Said accepted 
said employment and promised plaintiffs herein that he 
would attend to said action and would represent plaintiffs 
therein and would do all things necessary to be done to 
protect and care for the rights and interests of the plain- 
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tiffs in said action, and further would notify all other de- 
fendants that said action was pending. Plaintiffs further 
allege that several times following said agreement with 
said and prior to the rendition of judgment in said 
action they were informed by said that he had noti- 
fied the other defendants in said action, as promised by 
him and had received instructions from said parties to’ 
settle said case, that he had made investigation of the facts 
of said action and had prepared and filed an answer in 
said action and had done all other things necessary to pro- 
tect the rights and interests of these plaintiffs in said ac- 
tion. Plaintiffs further allege that on the 3d day of July, 
1899, being one of the days of the May, 1899 term of said 
district court, the above named defendant, E. & H. T. 
Anthony & Co. procured a judgment of default to be en- 
tered against these plaintiffs in said action and further 
a judgment against these plaintiffs in the sum of two 
thousand two hundred eleven dollars twenty-five cents 
($2,211.25) and costs of suit, all without the knowledge 
and consent of these plaintiffs. Plaintiffs further allege 
that said May, 1899, term of said court came to an end 
on the 31st day of July, 1899. That they were not informed 
nor did they know that judgment had been entered in said 
cause until several days thereafter, to wit: About the 5th 
day of August; that then they also learned that said —— 
had not notified their co-defendants in said action, nor had 
he made any appearance whatever in said action, on the 
part of these plaintiffs, nor had he prepared or filed any 
answer in said action for these plaintiffs, but had wholly 
failed and neglected to perform any part of his duties as 
attorney for these plaintiffs in said action. Plaintiffs fur- 
ther allege that they relied wholly and implicitly upon the 
agreement made with said to represent them in said 
action, and to interpose their defense therein, and relied 
upon the statement made to them by said prior to the 
rendition of judgment in said action; that he had done all 
things necessary for the protection of the rights of these 
plaintiffs therein.” 
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The defendants first insist that this case must be re- 
versed because of the insufficiency of the petition. The 
sufficiency of the petition is challenged on three grounds, 
which we will consider in their order: 

First. Because the facts stated therein are insufficient 
to entitle the plaintiffs to a vacation of the judgment, in 
that such facts do not bring the case within any of the 
grounds specified in section 602 of the Code of Civil Pro- 
cedure, which provides for the vacation of judgments 
after the term at which they have been rendered. One of 
the grounds specified in that section is unavoidable casu- 
alty or misfortune, preventing the party from prosecuting 
or defending. The word “casualty” means accident; that 
which comes by chance, or without design, or without be- 
ing a forseen contingency. The word “misfortune” means 
ill-luck, ill-fortune, calamity, evil or cross accident. We 
do not believe it requires any stretch of language to hold 
that one who has suffered by the dishonesty of his attorney, 
an officer of the court, as shown by the record in this case, 
is a victim of casualty and misfortune, as above defined. 
Where any injury or mishap befalls one, through unfore- 
seen circumstances, which can not ordinarily be guarded 
against, it is misfortune. He parte Burgess, 57 L. T. Rep. 
[n.s.], 200. The supreme court of Iowa, in Ennis v. Fourth 
Street Building Ass’n, TL N. W. Rep., 426, held, where a 
party to an action employed an attorney, who filed an 
answer therein and agreed to appear and defend, and who 
absconded five days before the case was tried, and the case 
was tried, submitted, and a decree rendered without the 
knowledge of such party thereof, or of the absence of his 
attorney, that such facts constitute unavoidable casualty 
and misfortune, and entitled such party to have the decree 
set aside. On principle, the case just cited is not distin- 
guishable from the case at bar. 

Second. Because the petition is not verified as required 
by section 603 of the Code of Civil Procedure. The veri- 
fication, omitting the caption and jurat, is as foliows: 

“Charles J. Karbach, being first duly sworn says that he 
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is one of the plaintiffs in the above entitled action; that he 
knows the contents of the foregoing petition, and that the 
allegations therein contained are true as he verily be- 
lieves.”’ 

The objection urged against this verification is that it 
is not in positive form. The provisions of section 603 do 
not differ materially from those of section 118, which pro- 
vides for the verification of the petition in an ordinary 
action. That the verification would be good, under sec- 
tion 113, will be conceded. We can see no good reason 
why it should not be held good under section 603. We 
have not overlooked Lander v. Abrahamson, 384 Nebr., 553, 
where, in the body of the opinion, it is held that the peti- 
tion, in an action of this kind, must be verified positively. 
No good reason is given there for the rule announced, nor 
' was the point directly involved in the case. It is entirely 
omitted from the syNabus. In our opinion, it does not 
state the correct rule of practice and should not be fol- 
lowed. In our opinion the verification in this case is suffi- 
cient. 

Third. Because no answer was tendered with the peti- 
tion. The sufficient answer to this is, that an answer was 
tendered with the petition. It is true it was not filed in 
the case as pleadings are usually filed; nor are we sure that 
it should have been. But. it appears from the bill of excep- 
tions that it was tendered with the petition as the answer 
of the defendants, and was before the court at every stage 
of the proceedings, whereby the court was enabled to judge 
of the sufficiency of the defense, upon which the plaintiffs 
expected to rely in the event that the judgment was vacated. 
and a new trial was granted. That is the only purpose of 
requiring the plaintiffs to tender an answer with their pe- 
tition. ‘ 

It is next urged that the findings of thé court are not sus- 
tained’ by sufficient evidence. It would serve no useful 
purpose to review the testimony at length. It will suffice 
to say that we have exainined it with some cure, and are 
satisfied that it is amply sufficient to sustain the material 

at 


514 NEBRASKA “REPORTS. [ VoL. 64 


State v. Karr. 


allegations of the petition, and shows conclusively that the 


defendants were the victims of casualty and misfortune, as . 


hereinbefore defined, whereby they were prevented from 
making a defense to the action. 

Complaint is made of the findings of the trial court be- 
cause they do not show the grounds upon which the order 
vacating the judgment was made. The findings are gen- 
eral. We know of no rule of practice that requires the 
court to make specific findings, in the absence of a request 
therefor. No such request was made in this case. Con- 
sequently, the general finding is not only sufficient to sus- 
tain the order, but is in conformity with the settled rule 
of practice. We discover no error in the record, and there- 
fore recommend that the judgment and order of the dis- 
trict court be affirmed. 


DuFFig and AMEs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment and order of the district court is 


AFFIRMED. 


STATE OF NEBRASKA, EX REL. WILLIAM G. SHRIVER ET AL., 
v. Myron D. KARR ET AL. 


Firep ApRit, 23, 1902, No. 12,541. 


1. Equalization: METROPOLITAN Cirizs. Uuder section 63 of the ac‘ 
incorporating metropolitan cities it is the duty of the city 
council, sitting as a board of equalization, upon proper com 
plaint duly filed, to hear evidence, consider questions of com- 
parative values and equalize assessments. 


2. Franchises: CoRPORATE INDEBTEDNESS: CONSTITUTION. Section 1, 
article 9, of the constitution, requires that franchises of ¢ » 
porations shall be assessed for taxation without deducting 
porate indebtedness from the value of such franchises. 


3. Revenue Act: CORPORATE INDEBTEDNESS: ACTUAL VALUE OF Snob 
Constitution. That part of section 32 of the revenue act which 
requires the assessor to deduct the amount of the corporate 
indebtedness from the actual value of the shares of st: ck to 


° 
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determine what shall be assessed as capital stock, is unconsti- 
tutional and void. 


4, Corporation: CapiraL Stock: MARKET VALUE: VALUE OF FRAN- 
CHISE: TANGIBLE PROPERTY: RULE. When capital stock of a cor- 
poration has no market value, the “actual value,” in the sense 
in which the words “capital stock” are used in the statute, 
is found by adding the value of the franchises of the corpora- 
tion to the value of its tangible property. From this should be 
deducted the value of the real and personal property which are 
assessed as such, and the remainder is the value of the capital 
stock for assessment. 


5. Assessment of Property: Farr VALuE: Boarp oF EQUALIZATION: 
COMPLAINT: EQUALIZATION: ProcepcrE. The statute requires 
that all property be assessed at its fair value, but this does not. 
prevent the board of equalization from equalizing assessments 
when property in general in the city has been assessed at a 
certain percentage of its fair value; and, upon complaint that 
the property or franchise of a person or corporation is assessed 
at a less proportion of its value than the percentage of value 
employed as a basis for assessing the property in general in 
the city, the board may equalize assessments by raising the 
assessment complained of to the same proportion of value at 
which property in general in the city is assessed. 


ORIGINAL application for a writ of mandamus to compel 
the respondents as members of the city council and board 
of equalization of the city of Omaha to reconvene and ‘con- 
sider complaints of the relators alleging inequalities, in the 
assessment of taxes for the year 1902. Opinion of referee 
follows opinion of court. Writ awarded. 


James H. McIntosh, for relators. 


W. J. Connell, W. W. Morsman, John L. Webster and 
George Li. Pritchett, contra. 


SEDGWICK, J. 


The relators obtained an alternative writ of mandamus 
from this court, directed to the respondents, as members of 
the city council and board of equalization of the city of 
Omaha, to compel them to reconvene as a board of equal- 
ization and consider and act upon the complaints of the 
relators allegiivig inequalities in the assessment of taxes for 
the year 1902. The respondents made return and answer 
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to the writ, and a referee was appointed by this court to 
hear the evidence and report findings of fact and conclu- 
sions of law.* Upon the filing of the referee’s report the 
respondents filed exceptions to his findings of fact, and 
to his conclusion that the costs ought to be taxed against 
respondents, and the relators filed exceptions to certain 
of his conclusions of law. 

It is alleged in the alternative writ that “said tax com- 
missioner duly completed said assessment roll for said 
1902 city taxes, and duly transmitted the same to the city 
council for equalization; that by said assessment roll so 
submitted to said city council for equalization the personal 
property of said Omaha Street Railway Company was as- 
sessed at $550,000, of said Omaha Water Company at 
$575,000, of said Omaha Gas Company at $400,000, of said 
Nebraska Telephone Company at $109,310, and of said 
New Omaha Thomson-Houston Electric Light Company at 
$117,500; that no valuation or assessment. whatever was 
placed upon, or made against, the franchises in said city 
of any one of said corporations, but said several franchises 
were omitted from said assessment, except as to said elec- 
trie light company, as aforesaid, although each and all of 
said franchises are, and then were, of great value, that of 
said street railway company having a fair cash value of, 
to wit, $4,000,000, of said water company of, to wit, $1,000,- 
000, of said gas company of, to wil, $1,050,000, of said 
telephone company of, to wit, $1,000,000, and of said elec- 
tric light company of, to wit, $140,000, that said 1902 as- 
sessment was made upon property generally in said city, 
except the property of said public-service corporations, on 
a basis of forty per cent. of its fair cash value; that said 
assessment upon the property of said five corporations 
was, and is, about ten per cent. of the fair cash value of 
their property and franchises, as will hereinafter more 
fully appear”; that the relators duly filed written com- 
plaints with the board of equalization to procure an equal- 
ization of the assessment of the property and franchises 


*lor referee’s opinion see p. 524, 
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of said corporations, and that the board adjourned without 
duly hearing and considering these complaints. 

The referee, in his report, after stating at some length 
the facts found by him from the evidence in regard to the 
action of the board upon the said complaints, finds “that 
the action of the board of equalization overruling the com- 
plaints filed upon procurement of the Real Estate Ex- 
change did not estop the relators with reference to their 
five complaints, and was in no sense a matter of adjudica- 
tion which forbade inquiry into the merits of the com- 
plaints of said relators. Upon said five complaints I find, 
further, that the action of the board in fixing a time for 
the hearing of the complaints by relators was a sanction 
of the sufficiency of said complaints in form and substance, 
and that the conduct of Hascall, Mount, Trostler, White- 
horn and Karr, who alone have answered in this case, was 
capricious, willful and arbitrary with respect to the com- 
plaints filed by the relators and that thereby said relators 
were deprived of the right to have reviewed the proceedings 
of the said board of equalization with reference to their 
above complaints by error proceedings, for the want of a 
final judgment, and that therefore, irrespective of the final 
result of this action, because of other considerations here- 
after to be set forth, the costs of the case should be taxed 
against said Isaac S. Hascall, David T. Mount, Simon 
Trostler, William B. Whitehorn and Myron D. Karr, and 
judgment rendered accordingly.” This finding is ex- 
cepted to by the respondents as not being supported by the 
evidence. We do not find it necessary to comment at large 
upon the evidence. It is sufficient to justify the findings 
of the referee, and the exceptions to the findings of fact by 
the referee are therefore overruled. 

The referee’s conclusions of law, which are excepted to 
by the relators, are as follows: 

“First. The manner in which eompanies and associa- 
tions incorporated under the laws of this state (except in- 
surance companies) shall be assessed, is prescribed by sec- 
tion 32, chapter 77, Compiled Statutes, and this method I 
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find is exclusive of any other method. It is, however, 
abortive, if not unconstitutional, as to the four corpora- 
tions, exclusive of the telephone company, which has no 
debt; for it requires the market or real value of the incor- 
porate stock to be assessed after deducting corporate in- 
debtedness, and this corporate indebtedness is twice de- 
ducted,—once in fixing the market or real value of the 
stock and again by an actual subtraction required by the 
statute. 

“Second. The alternative writ, even as amended, shows 
that the basis of valuation for assessment purposes in 
Omaha is forty per cent. of the real value of all property 
assessed, except the property of the said corporations, and 
its mandate requires the respondents to ascertain and em- 
ploy the basis employed generally, and to bring the prop- 
erty of the five public-service corporations above referred 
to to that standard. By sections 4 and 5, article 1, chapter 
77, Compiled Statutes, personal and real property is re- 
quired to be assessed at its fair value. The peremptory 
writ must follow the alternative writ, and thereby the re- 
spondents would be required to violate the express pro- 
visions of sections 4 and 5 aforesaid if the averments in 
the alternative writ are true. 

“Third. It is extremely doubtful whether the city council 
of the city of Omaha, sitting as a board of equalization, 
has power to review the proceedings of the board of review. 
I suggest that this is doubtful, withont definitely commit- 
ting myself on that proposition. TI do not hesitate, how- 
ever, to recommend, and do recommend, that in the exercise 
of its discretion this court shall refuse to issue a per- 
emptory writ, and that it dismiss this action at the costs 
of the answering respondents, Isaac 8. Uascall, David T. 
Mount, Simon Trostler, William B. Whitehorn and Myron 
D. Karr. All of which is respectfully submitted.” | 

It was the duty of the board of equalization to hear and 
deterinine the merits of the complaints in question. The 
assessment is made by the commissioner and his deputies, 
and is reviewed and completed by the board of review. 
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When it is subinitted to the city council as a board of 
equalization it becomes the duty of the board, under the 
statute, to equalize the assessinent. Then the citizens have 
their first opportunity to complain of inequalities, if 
any exist, and to_have them corrected. Section 63 of 
the act incorporating metropolitan cities provides: “The 
council shall have power to act as a board of equali- 
zation for the city to equalize all taxes and assesments, 
and to correct any errors in the listing or valuation 
of property, and to supply any omissions in the same, 
but shall sit only after reasonable public notice.” Com- 
piled Statutes, ch. 12a. The board can not “equalize all 
taxes and assessments” without considering comparative 
values. The purpose of equalization is to “bring the 
assessments of different parties to the same relative 
standard so that no one may be compelled to pay a dispro- 
portionate part of the tax.” Cooley, Taxation, 421. The 
right of a taxpayer to make complaint before the board and 
have corrected inequalities in the assessments which re- 
sult in increasing his burden of taxes is a substantial right 
and can not be denied him. The board must receive his 
complaint, hear evidence upon the question of inequalities 
in the assessments presented thereby, determine the facts, 
and equalize the assessments. In so doing it is a judicial 
tribunal, and, as far as possible, must be governed by the 
ordinary rules of evidence. State v. Dodge County, 20 
Nebr., 595. Itis clear from the facts found by the referee 
that the relators have been deprived of a right given them 
by the statute; but the referee concludes that the writ 
should not be issued, for the reasons given in his conclu- 
sions of law above stated. Section 32, art. 1, of the revenue 
act requires statements of these corporations made to the 
assessor to set forth particularly: “First—The name and 
location of the company or association. Second—The 
amount of capital stock authorized, and the number of 
shares into which such capital stock is divided. Third— 
The amount of capital stock paid up. Fourth—-The mar- 
ket value, or if no market value then the actual value of 
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the shares of stock. Fifth—The total amount of all in- 
debtedness, except the indebtedness for current expenses 
—excluding from such expenses the amount. paid for the 
purchase or improvement of property. Sixth—The as- 
sessed valuation of all its real and personal property 
(which real and personal property shall be listed and val- 
ued as other real and personal property is listed and as- 
sessed under this chapter),”—-and provides that “the ag- 
gregate amount of the fifth and sixth items shall be de- 
ducted from the aggregate value of its shares of stock, as 
provided by the fourth item, and the remainder, if any, 
shall be listed by the assessor in the name of such company 
or corporation as capital stock thereof.” Compiled Stat- 
utes, ch. 77, art. 1. 

When the capital stock of a corporation has a market 
value, that value may be taken as a basis to ascertain the 
value of its intangible property, since the value of the stock 
is the net value of its assets, and is found by deducting its 
indebtedness from the gross value of its tangible and in- 
tangible property ; but when the capital stock has no mar- 
ket value it can not be used as a basis in ascertaining the 
value of the assessable property and franchises of the cor- 
poration, since the value of the intangible property must 
be ascertained before the true value of the stock can be 
determined in the sense in which the term is used in the © 
statute quoted. But our constitution provides, in express 
terms, that the franchises of corporations must be as- 
sessed for taxalion; and when, as in this case, it does not 
appear that the capital stock has any market value, its 
assessable value, after deducting the tangible property of 
the corporation, is the same as the value of its franchises. 
The legislature may direct the manner of ascertaining the 
value of property and franchises; but it can not prescribe 
rules that prevent the assessment of the property and 
franchises of corporations on an equality with property 
in general in proportion to value. 

The constitution (art. 9, sec. 1) provides: “The legisla- 
ture shall provide such revenue as may be needful, by levy- 
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ing a tax by valuation, so that every person and corpora- 
tion shall pay a tax in proportion to the value of his, her 
or its property and franchises, the value to be ascertained 
in such manner as the legislature shall direct.” This pro- 
vision of the constitution does not allow the indebtedness 
ot individuals or corporations to be deducted from the true 
_ value of property or franchises in determining the value of 
such property and franchises for taxation, and if the 
“manner” of assessment prescribed by the legislature, 
when strictly pursued, would result in so doing, and would 
not result in levying a tax “by valuation, so that every per- 
son and corporation shall pay a tax in proportion to the 
value of his, her or its property and franchises,” it vio- 
lates the constitution, and is so far invalid. State v. Du- 
luth Gas & Water Co., 76 Minn., 96, 78 N.W. Rep., 1032. 
By the terms of the statute the fourth item is the market. 
value; if no market value, then the actual value of the 
shares of stock. This actual value of stock which has no 
market value can be ascertained only by deducting the 
corporate indebtedness from the gross value of the cor- 
porate property and franchises; and, when it is so found, 
by the terms of the statute, the indebtedness of the cor- 
poration is to be again deducted. But this will not do. 
Our constitution requires the property and franchises to 
be assessed; and if the corporate indebtedness is deducted 
it might, and actually would, in case of some of the cor- 
porations in question herein, wholly prevent the assess- 
ment of their franchises. The individual is not allowed to 
deduct his indebtedness from the value of his property for 
assessment purposes. If the indebtedness of a corporation 
is deducted from the value of its franchises, it would not 
pay taxes thereon in proportion to the value thereof. This 
value is to be ascertained in such manner as the legislature 
shall direct, but it can not require that after the value has 
been ascertained it shall be offset by indebtedness. This 
would violate the constitutional provision. 

In State v. Duluth Gas & Water Co., supra, it was held 
that the requirement of the statute that the indebtedness 
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be deducted from the value of the capital stock should be 
rejected as unconstitutional, and the remaining directions 
of the statute substantially followed. . This seems to be the 
only way in which the mandate of the constitution can be 
obeyed and at the same time the valid provisions of the 
statute be complied with. The assessor, then, should have’ 
ascertained the actual value of the capital stock by adding 
the value of the corporate franchises to the value of the 
tangible property of the corporations. From the value of 
the capital stock so found should be deducted the value of 
real and personal property already assessed, and the re- 
mainder would be the value of the capital stock for assess- 
ment. The board of equalization, upon hearing the com- 
plaints of the relators, should have found whether the 
value of the capital stock, ascertained as above indicated, 
had been so assessed that the corporation would be re- 
quired to pay a tax thereon in proportion to such value, as 
compared with the values of property in general in the city 
as assessed for the same tax. 

The referee’s second conclusion of law is that the per- 
emptory writ must follow the alternative writ, and, as the 
alternative writ shows that the basis of valuation for as- 
sessment purposes in Omaha is forty per cent. of the real 
value of the property assessed, to issue the peremptory 
writ as prayed would be to require respondents to violate 
the express provisions of the statute. 

The statute provides: “No other pleading or written 
allegation is allowed, than the writ and answer. These are 
the pleadings in the case, and have the same effect and are 
to be construed and may be amended in the same manner 
as pleadings in a civil action; and the issues thereby joined 
must be tried, and the further proceedings thereon had in 
the same manner as in a civil action.” Code of Civil Pro- 
cedure, sec. 653. And section 647 prescribes the form of 
the alternative writ, and provides that “the peremptory 
writ must be in a similar form.” No doubt the particular 
thing commanded by the peremptory writ must be found in 
“1 sliinilar form” in the alternative writ; that is, nothing 
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can be contained in the peremptory writ that is not em- 
braced in the alternative writ. The liberal rules of amend- 
ments provided by the Code apply to this proceeding. If 
the relators are entitled to the thing commanded in the 
alternative writ, no doubt verbal inaccuracies in the writ 
might be amended to conform to the proofs. But the com- 
mand of the alternative writ to “ascertain from the evi- 
dence the standard of valuation adopted and employed by 
the tax commissioner, his deputies, and the board of review 
of said city in making said assessment of all taxable prop- 
erty within said city for said 1902 taxes, and that you 
bring the amount of the several assessments of the per- 
sonal property and franchises of said several corporations 
within said city and subject to taxation therein for said 
1962 taxes to said standard,” is substantially a command 
to investigate values and equalize the assessment of prop- 
erty so that the corporations complained of shall pay a 
tax in proportion to the value of their property and fran- 
chises. In State v. Osborn, 60 Nebr., 415, it was said: “If 
the property of one citizen is valued for taxation at one- 
fourth its value, others within the taxing district have the 
right to demand that their property be assessed on the 
saine basis.” From the context and the subject-matter be- 
ing considered, it is manifest that the doctrine intended by 
the court was that when the property generally in the city 
is assessed at a certain proportion of its actual value any 
person whose property is assessed at a greater proportion 
of its actual value has ground for complaint, and so, when 
the property of one person is assessed at a less proportion 
of its value than the proportion of value at which property 
in general in the city is assessed, any taxpayer who is in- 
jured thereby has cause of complaint. The-board of equal- 
ization is not so much to consider methods by which the 
assessor may have reached his conclusion as it is to con- 
sider the results of the assessment as returned. If the as- 
sessment is unequal, it is the duty of the board, on proper 
complaint and evidence, to so equalize the assessment that 
every person and corporation shall pay a tax in proportion 
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to the value of his, her or its property and franchises, and 
no other meaning can be given to the command to ascertain 
the basis employed generally and bring the amount of the 
several assessments of the personal property and fran- 
chises of the several corporations complained of to that 
standard, when construed with the allegations and the 
other commands of the writ. 

It is therefore ordered that the peremptory writ issue 
as prayed. Costs taxed to respondents, Isaac 8. Hascall, 
“David T. Mount, Simon Trostler, William B. Whitehorn 
and Myron D. Karr. Referee allowed $534.70, to be taxed 


as a part of the costs in the action. 
WRIT AWARDED. 


Opinion of Referee. 


The proper scope of a report as referee precludes ex- 
tended discussions, for such a report should present only 
ultimate conclusions of law and fact. In the trial of this 
case, there were discussed, very ably and at great length, 
certain principles which I deein it my duty to present to 
the court in elucidation of my report, and I adopt this as 
the least objectionable means of so doing. 

The most important question presented, was as to the 
manner in which corporations should be assessed so as to 
include the value of their franchises; since, in cases of pub- 
lic service, corporations like street railway companies, the 
franchise to use the streets is of paramount value, and yet, 
by reason of intangibility, the value of this franchise is 
very difficult of ascertainment. It is provided by section 
32, article 1, chapter 77, Compiled Statutes, in effect that 
the value of the capital stock of all companies and associa- 
tions except insurance companies shall, for the purposes of 
assessment, be ascertained by deducting from the market 
value of the entire stock the assessed value of the tangible 
personal and real property, assessed as is the property of 
individuals, and, by deducting also from said market value 
what may be designated as the fixed indebtedness of the 
company or association to be assessed. The deduction of 
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the last item, the fixed indebtedness is clearly a mistaken, 
if not an unconstitutional, provision, as will be very clear 
npon reflection or upon a consideration of the cases bear- 
ing on this proposition. Let us take, for example, a cor- 
poration whose capital stock is of the value of $150,000. 
If it has no indebtedness, its stock will be taxed at that 
amount. Under section 128, chapter 16, Compiled Statutes, 
this corporation might incur an indebtedness of two-thirds 
the amount of its capital stock, that is to say if, for the 
purpose of assessinent, its indebtedness might be deducted, 
the assessable value of its capital stock would be but $50,- 
000. Again, let us suppose three individuals jointly own 
land of the value of $150,000. If there is a mortgage 
against this land of $100,000 in amount, they, as joint own- 
er$, wotld be compelled to pay taxes without reference to 
their indebtedness. Suppose, however, the three individ- 
uals form a corporation and in its name acquire title to 
land of the value of $150,000. One statute would permit 
this corporation to mortgage the land to the extent of 
$100,000, and another statute would exempt from taxation 
such indebteduess, leaving but $50,000 in value subject to 
taxation. This is manifestly absurd, and this absurdity 
is intensified if we consider what would result from taxing 
on the basis of forty per cent. of the valuation as, in the 
alternative writ, the basis for assessineit purposes is 
charged to be. A corporation having stock of the market 
value of $150,000, would be assessed at the artificial valua- 
tion of forty per cent. thereof, that is, $60,000. If its in- 
debtedness was $100,000, as legally it might be, there 
would be $40,000 less than nothing to tax. The truth is, 
that the market value of the stock is properly reached by 
adding to the value of the stock the indebtedness which is 
a first lien on the property, and its earnings. In other 
words, the dealer in shares of stock pays for such shares 
with reference to the indebtedness of the corporation and 
thus it is deducted from the value of the stock in ascer- 
taining the market value of the stock. Manifestly, there- 
fore, this indebtedness should be added to restore the face 
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value of the stock—not subtracted again for the purpose 
of assessment as required by section 32, chapter 77, Com- 
piled Statutes. I shall now consider adjudged cases upon 
the proposition I have just been discussing. 

In Adams Express Co. v. Ohio State-Auditor, 166 U. S., 
185, 220, the opinion was delivered by Judge Brewer, in 
the course of which he said: 

Now, it is a cardinal rule which should never be for- 
gotten that whatever property is worth for the purposes 
of income arid sale it is also worth for the purposes of 
taxation. Suppose such a bridge were entirely within 
the territorial limits of a’state, and it appeared that the 
bridge itself cost only $1,277,000, could be reproduced 
for that sum, and yet it was so situated with reference 
to railroad or other connections, so used by the travel- 
ing public, that it was worth to the holders of it in 
the matter of income $2,900,000, could be sold in the 
markets for that sum, was therefore in the eyes of prac- 
- tical business men of the value of $2,900,000, can there 
be any doubt of the state’s power to assess it at that 

sum, and to collect taxes from it upon that basis of 
value? Substance of right demands that whatever be the 
real value of any property, that value may be accepted by 
the state for purposes of taxation, and this ought not to 
be evaded by any mere confusion of words. Suppose an 
express company is incorporated to transact business 
‘within the limits of the state, and does business only 
within such limits, and for the purpose of transacting 
that business purchases and holds a few thousand dollars 
worth of horses and wagons, and yet it so meets the wants 
of the people dwelling in that state, so uses the tangible 
property which it possesses, so transacts business therein 
that its stock becomes in the markets of the state of the 
actual cash value of hundreds of thousands of dollars. To 
the owners thereof, for the purposes of income and sale, 
the corporate property is worth hundreds of thousands of 
dollars. Does substance of right require that it shall pay 
taxes only upon the thousands of dollars of tangible prop- 
erty which it possesses? Accumulated wealth will laugh 
at the crudity of taxing laws which reach only the one and 
ignore the other, while they who-own tangible property 
not organized into a single producing plant will feel the 
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injustice of a system which so misplaces the burden of tax- 
ation. A distinction must be noticed between the construc- 
tion of a state law and the power of a state. Ifa statute, 
properly construed, contemplates only the taxation of 
horses and wagons, then those belonging to an express com- 
pany can be taxed at no higher value than those belonging 
toafarmer. Butif the state comprebends all property in 
its scheme of taxation, then the good will of an organized 
and established industry must be recognized as a thing of 
value. The capital stock of a corporation and the shares 
in a joint stock company represent. not only the tangible 
property but also the intangible, including therein all cor- 
porate franchises and all contracts, privileges and good 
will of the concern. Now, the same reality of the value of 
its intangible property exists when’a company does not 
confine its work to the limits of a single state. Take, for 
instance, the Adams Express Company. According to the 
return filed by it with the auditor of the state of Ohio, as 
shown in the records of these cases, its number of shares 
was 120,000, the market value of each $140 to $150. Tak- 
ing the smaller sum, gives the value of the company’s prop- 
erty taken as an entirety as $16,800,000. In other words, it 
is worth that for the purposes of income to the holders of 
the stock and for purposes of sale in the markets of the 
Jand. But in the same return it shows that the value of 
its real estate in Ohio was only $25,170; of real estate 
owned outside of Ohio, $3,005,157.52, or a total of $3,030,- 
327.52; the value of its personal property in Ohio $42,065; 
of personal property outside of Ohio $1,117,426.05; or a 
total of $1,159,491.05, making a total valuation of its 
tangible property $1,189,818.57, and upon that basis it in- 
sists that taxes shall be levied. But what a mockery of 
substantial justice it would be for a corporation, whose 
property is worth to its stockholders for the purposes of 
income and sale $16,800,000, to be adjudged liable for 
taxation upon only one-fourth of that amount. The vahie 
which property bears in the market, the amount for which 
its stock can be bought and sold, is the real value. Busi- 
ness men do not pay cash for property in moonshine or 
dreamland. They buy and pay for that which is of value 
inits power to produce income, or for purposes of sale, 
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In Porter v. Rockford, R. I. & St. L. R. Co., 76 TL, 561, 
588, this language was used: 

There is a seeming injustice in taxing corporations 
which are largely indebted, and whose earnings are in- 
sufficient to pay the accruing interest, as is alleged to 
be the fact in the present case, to the full extent of the 
value of all their property and privileges, without regard 
to their indebtedness, yet it has never been the policy of the 
legislature to make any discrimination in favor of indi- 
viduals on this account, and corporatious can not claim an 
exemption from taxation when, under like circumstances, 
an individual would not also be exempt to the same extent. 
The mode of valuation adopted by the board of equaliza- 
tion assumes: ist. That the value of the aggregate shares 
of capital stock is equal to the value of all the property, 
including the franchise, belonging to the corporation, 
when it is not indebted. 2d. That when the corporation is 
indebted, the indebtedness proportionally reduces the 
value of the shares of capital stock. 3d. That the value 
of the debt is determined by the value of that belonging to 
the corporation from which its payment can be enforced, 
so that however great the nominal amount of the debt, its 
actual value can never exceed that sum. To illustrate: 
where a corporation is free from debt, and the aggregate 
value of its shares of stock is, say, $150,000, it is assumed 
that the value of its capital stock, including its fran- 
chise, is $150,000. If the same corporation, still retaining 
the same property, is, however, indebted $50,000, this will 
reduce the aggregate value of its shares of stock to $100,- 
000; but as the law does not exempt corporations or indi- 
viduals from the payment of taxes on account of indebted- 
ness, it would not be accurate to tax the corporation at this 
amount, because to do so would be to exempt it to the ex- 
tent of its indebtedness. To ascertain, therefore, what 
would be the aggregate value of its shares of stock, if the 
corporation were free from debt, it is necessary to add the 
value of the debt to the value of the shares of stock. If 
the corporation is, in the given case, indebted $150,000, the 
shares of stock will be worth nothing, but the value of the 
debt will be $150,000, which is the value of that from 
which its payment can be enforced, and so, if the corpora- 
tion is indebted in any greater sum the value of the debt 
will still be onlv $150,000. 
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The views above expressed were afterwards enforced 
in Pacific Hotel Co. v. Ineb, 88 Il, 602, and in State 
Board of Hqualization v. People, 61 N. E. Rep. [11L], 
339. The case of Henderson Bridge Company v. Com- 
monwwcalth, 99 Ixy., 628, also recognizes as correct the 
proposition that the addition of fixed indebtedness to 
the market value of the stock is not a taxation of in- 
debtedness but is just and proper. The case of State 
vo. Duluth Gas & Water Co., T6 Minn., 96, attempted 
partially to sustain statutory provisions like those con- 
tained in section 32, chapter 77, Compiled Statutes, by 
simply ignoring a deduction of the value of the fixed in- 
debtedness. The concurring opinion of Judge Canty criti- 
cises the section of the Minnesota statute corresponding 
to our section 32 above noted because thereby the indebted- 
ness of the corporation is deducted twice,—first, in ascer- 
taining the value of steck; second, the deduction as re- 
quired by said section. It seems to have escaped that 
court’s notice, however, that if the latter deduction is 
omitted, there still retiains the first deduction; a most ob- 
viously unjust discrimination, for no other taxpayer is al- 
lowed a deduction from assessmeuts of real or personal 
property. In State Railroad Tax Cases, 92 U. 8., 575, 
Judge Miller, for the court, said: 

It may be assumed for all practical purposes, and it is 
perhaps absolutely true, that every railroad in Hlinois has 
a bonded indebtedness secured by one or more mortgages. 
The parties who deal in such bonds are generally keen 
and far-sighted men, and most careful in their investments. 
Hence the value which these securities hold in market is 
one of the truest criteria, as far as it goes, of the value of 
the road as a security for the payment of those bonds. 
These mortgages are, however, liens on the road, and, tak- 
ing precedence of the shares of the stockholder, may or 
may not extinguish the value of his shares. They must in 
‘any event affect that value to the exact amount of the ag- 
gregate debts. For all that goes to pay that debt and its 
interest diminishes pro tanto the dividend of the share- 
holder and the value of his share. It is therefore obvious, 
that, when you have ascertained the current cash value of 
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the whole funded debt, and the current cash value of the 
entire number of shares, you have, by the action of those 
who above all others can best estimate it, ascertained the 
trne valne of the road, all its property, its capital stock 
and its franchises; for these are all represented by the 
value of its bonded debt and of the shares of its capital 
stock. 


At this point it may be profitable to note defects which 
have been actually found to exist in statutes like our own 
on the subject. In Michigan there was a statutory provis- 
ion for the assessment of corporations very like section 
32, chapter 77, Compiled Statutes,—the requirement as to 
deduction of indebtedness involving the same principles. 
In Detroit Citizens’ Street Railway Co. v. Common Coun- 
cil, 85 N. W. Rep. [Mich.], 96, the fifth paragraph of the 
syllabus is as follows: 

The special provision of Compiled Laws, section 3842, 
for the assessment of corporations in general, that the 
value of stock, less the real estate, should be assessed, as 
well as the cash value of all the personal property, less 
bona-fide indebtedness, is unconstitutional aud void, since 
it would result in double taxation if there were no real 
estate and no debts; and besides, the provision as to de- 
ducting debts is invalid, because it does not conform to the 
usual method of deducting debts from credits only. 


Section 27, article 1, chapter 77, Compiled Statutes, 
limits deductions on account of indebtedness in Nebraska. 
to taxable credits, and not only should this fact be consid- 
ered with reference to the foregoing language but it should 
be borne in mind in respect to the languave of other cases 
hereinbefore referred to. As section 32, chapter 77, Com- 
piled Statutes, now stands, it is applicable only to corpora- 
tions formed within this state. The Omaha Water Com- 
pany is not within this category, consequently there might 
be some other method adopted for its assessment, but I 
think a writ should not issue simply with reference to the 
assessment of this corporation for if forty percent. is 
found to be the standard of valuation the claimed equal- 
ization could not be made as to this.corporation for the rea- 


Vow. 64] JANUARY TERM, 1902. * 531 


State v. Karr. 


son that the statute (Compiled Statutes, ch. 77, art. 1, secs. 
4,5) requires assessments to be on the basis of full valua- 
tion. 

Again, the Nebraska Telephone Company is a domestic 
corporation, and has its principal office or place of business 
in the city of Omaha Its stock and franchise should 
therefore be listed and taxed in that city. Compiled Stat- 
utes, ch. 77, sec. 8. It is stated in the brief submitted on 
behalf of said corporation that its lines extend into Iowa 
and South Dakota as well as into fifty-seven counties in 
this state. There is no special provision in our statutes to 
adequately meet these conditions. If this telephone com- 
pany is assessed as the statute now requires the listing and 
taxation of its franchises and capital stock to be done, such 
listing and assessment must be in Omaha alone, notwith- 
standing the fact that the principal value of the company’s 
property is probably owing to use of rural and urban pub- 
lic highways in fifty-seven counties in this state as well as 
’ the use of highways in the states of Iowa and South Da- 
kota. 

It has been held many times by the supreme court of the 
United States that the property of railroads, telegraph, 
sleeping car and express companies, engaged in interstate 
commerce, may be valued as a unit for the purpose of taxa- 
tion, and that a proportion of the whole, fairly and prop- 
erly ascertained may be taxed by the state in which it is 
situated. Western Union Telegraph Co. v. Taggart, 163 
U. S., 1; Pittsburg, C., C. & St. L. R. Co. v. Backus, 154 
U. S., 421; Pullman’s Car Co. v. Pennsylwania, 141 U.S., 
18; Western Union Telegraph Co. v. Attorney General, 
Massachusetts, 125 U. S., 530; Delaware Railroad Tax, 
18 Wall. [U. S.], 206, 208; Hrie R. Co. v. Pennsylvania, 
21 Wall. [U. S.], 492. It would seem that the necessary 
authority for apportionment by legislative action is recog- 
nized in the above cases. In this state there has been no 
attempt to avail ourselves of that authority. 

In argument it was suggested that if a writ should issue 
the equalization by the board of equalization, as to the 
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five public service corporations complained of, might be 
made at the fair cash value of the property and franchises 
of such corporations. But the relators have expressly 
pleaded that forty per cent. of the value is the standard 
adopted and employed as to all property in Omaha, except 
that of these five corporations, and the relators are es- 
topped te deny the truth of the averments of their own 
pleading. Foley v. Holtry, 41 Nebr., 563; Mckee v. Wild, 
52 Nebr., 9. The constitution of this state empowers the 
legislature to “provide such revenue as may be needful, by 
levying a tax by valuation, so that every person and cor- 
poration shall pay a tax in proportion to the value of lis, 
her or its property and franchises” and authorizes munici- 
pal corporations to be “vested with authority to assess and 
collect taxes, but such taxes shall be uniform in respect to 
persons and property within the jurisdiction of the body 
imposing the same.” Constitution, art. 9, secs. 1 and 6. 
The relators are seeking to compel action and it is very 
obvious that they can not compel the enforcement of a val- 
uation as to the property of these corporations two and 
one-half times the valuation conceded to be placed on other 
property within the same jurisdiction. 

From the foregoing considerations I conclude that before 
the stocks of corporations, which include their franchises, 
can be equitably and justly taxed, there must be legisla- 
tion correcting the inefficiency and crudity of section 32, 
chapter 77, Compiled Statutes, in the respects indicated, 
and there should be such additional legislation as will ap- 
portion properly the taxation of corporations situated as 
are the Omaha Water Company and the Nebraska Tele- 
phone Company ;—the one a company organized in another 
state; the other doing business in two other states, as well 
as in fifty-seven different counties in this state. 


Roper? Ryan, Referee, 
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. Affidavit: KNOWLEDGE: BELIEF. It seems that, so long as a wit- 
ness is willing to and does testify to a fact positively, and not 
merely to his belief therein, his affidavit, in which it is posi- 
tively stated, does not become an affidavit upon information 
and belief by the addition of a further statement that he 
verily believes all the facis set forth to be true. 


~w 


. Showing: AFriDAViT: INFORMATION AND BELIEF. Where a show- 
ing by-affidavit is required as to facts which are necessarily 
matters of information and belief, an affidavit on information 
and belief is sufticient. 


ow 


Published Notice: Description. A description of land in a pub- 
lished notice is sufficient where the context of the notice shows 
clearly that land in this state is referred to, and there is but 
one tract in the state answering such description, although it 
likewise describes another tract situated in another state. 


4, Owner: INCUMBRANCER: LIENHOLDER. The term “owner” in sec- 
tion 4, article 5, charter 77, Compiled Statutes, refers to persons 
having estates in the land in question, and not to incumbrancers 
and lienholders. 


ba 


Owner of Land: Purase “Not Known”: DILIGENT Inquiry. It 
seems that the owner of land is “not known,” within the mean- 
ing of said section, when the holder of a tax-certificate is 
unable, by’ reasonable diligence and inquiry in the neighbor- 
hood of the land in question, to learn the whereabouts of the 
person or persons appearing to have estates therein or when 
he is unable to ascertain who have sueh estates. 


6. Foreclosure: LAND a Party: AFFIDAVIT: ALLEGATION. When the 
owner of the land is not known to the holder of a tax-certifi- 
eate and can not be found upon reasonable inquiry, the holder 
of such gertificate may make the land a party to foreclosure 
proceedings; and in such case allegations in the petition and 
an affidavit for service by publication on information and belief, 
to the effect that the owner is unknown, are sufficient as 
against collateral attack. 


%. : : : : Parrires DEFENDANT: PERSONS CLATM- 
ING INTEREST IN LAND: COLLATERAL ATTACK. Whether or not, 
in such case, the plaintiff may join as defendants persons.claim- 
ing some interest in the land, if the land is properly made a 
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party, such joinder could at most be an irregularity only, and 
would not affect the validity of the proceedings when attacked 
collaterally. 


8. Land a Party: JorispicTion: Notice: FORECLOSURE: DECREE: SALE: 
NEw AND INDEPENDENT TITLE: Bar. Ii the land is properly 
made a party, and jurisdiction over it is duly acquired by 
publication of notice, a sale under decree of foreclosure creates 
a new and independent title, and bars all pre-existing interests 
or liens. 


9. Proceedings in Rem: Dup Process or Law. Sections 4 and 6, 
article 5, chapter 77, Compiled Statutes, providing for fore- 
closure of tax liens by proceedings in rem to which the land 
alone is made a party, and for cutting out all pre-existing rights 
or liens by sale under decree therein, are not in conflict with 
the state or federal constitutions, as depriving persons of prop- 
erty without due process of law. 


ApprAL from the district court for Knox county. 
Heard below before RoBinson, J. Rehearing of case re 
ported in 62 Nebr., 344. Judgment of reversal adhered to. 


This case was taken to the supreme court of the United 
States, on writ of error issued by Melville W. Fuller, Chief 
Justice, July 22, 1902. The federal question involved is 
a claim on behalf of plaintiff in error (appellee in this 
court) that sections 4 and 6 of article 5 of chapter 77, 
Compiled Statutes, is in conflict with the fourteenth 
amendment to the constitution of the United States—Re- 
PORTER. . . 


W. R. Green, James McCabe, Reed & Gross and Smyth 
& Smith, for appellant. 


C. C. McNish, Anderson & Keefe, Woolworth & McHugh, 
J. C. Crawford and A. R. Oleson, contra, 


Powunp, C. 


The issues of fact and law involved in this appeal are 
sufficiently stated in the former opinion. Many of the con- 
clusions reached in that opinion are acquiesced in by the 
parties, and have not been reargued. Four propositions, 
however, are insisted upon by counsel for appellee as hay- 
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ing been overlooked or wrongly determined, and require 
consideration. These propositions are whether an affidavit 
for service by publication, made upon information and be- 
lief only, is sufficient; whetber the description of the land 
in the published notice was sufficient to give the court 
jurisdiction in the tax foreclosure proceedings in question; 
whether, under a proper construction of sections 4 and 6, 
article 5, chapter 77, Compiled Statutes, foreclosure of a 
tax lien by suit against the land itself will bar lienholders 
not made parties to the proceeding and not served with 
process; and, finally, whether, if such is the proper con- 
struction of said sections, they are constitutional and 
valid, in view of the constitutional provisions, both federal 
and state, against deprivation of property without due 
process of law. 

With respect to the first question, we may remark that 
it is by no means clear that the affidavit in question is to 
be treated as one upon information and belief. Mxamina- 
tion of the many cases in which affidavits have been held 
insufficient because made upon information and _ belief 
only, discloses that in such cases the affiant stated that he 
believed so and so (Armstrong v. Sanford, T Minn., 34; 
Thompson v. Higginbotham, 18 Kan., 42) ; or that he had 
-reason to believe and did believe it (Clarke v. Nebraska 
Nat. Bank, 57 Nebr., 314; Ha parte Spears, 88 Cal:, 640, 26 
Pac. Rep., 608; Ea parte Morgan, 10 Fed. Rep., 298) ; or 
that he was informed and believed so and so (Ha parte 
Rowland, 35 Tex. Cr. Rep., 108, 31 S. W. Rep., 651) ; or 
that, on his “best knowledge, information and belief,” cer- 
tain facts were true (Haw parte Lane, 6 Fed. Rep., 34); or 
that certain statements in a pleading were true except as 
to statements on information and belief and that such 
statements were believed to be true. City of Atchison v. 
Bartholow, 4 Kan., 124; Attorney General v. Bank of Che- 
nango, Hopk. Ch. [N. Y.], 671. In another class of cases, 
more nearly like the one at bar, the affiant states that cer- - 
tain facts are true, as he believes, or as he is informed and’ 
believes. State v. Cownty Commissioners, 49 Nebr., 51; 
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State v. Mayor, 4 Nebr., 260; Clarke v. Nebraska Nat. 
Bank, 57 Nebr., 314; Jlowry v. Sanborn, 65 N. Y., 581. 
The case at bar differs from all of these. The statements 
in the affidavit are made positively, but at the end, after 
stating directly that the owner of the land in question is 
unknown, there is the further statement “all of which I 
verily believe to be true.” It will be seen that whereas, in 
the cases cited, the affiant did not make any positive state- 
ments of fact, but merely stated that he believed, or was 
informed and believed that certain facts existed, in this 
case the statements are made positively and directly, and 
there is merely an additional statement that affiant be- 
lieves them to be true. Does this further statement qual- 
ify or detract from what goes before? In Webster v. 
Daniel, 47 Ark., 181, 139, 14 S. W. Rep., 550, the aftidavit 
stated “that said Peter Webster has left the county of his 
residence to avoid the service of a summons as shown by 
the return of a constable to the writ of summons issued 
herein.” ‘The court held that this was not an affidavit 
as to what the return showed, nor to belief based on in- 
formation derived from the return, but was positive, and 
referred to the return as evidence only. In Re Keller, 36 
Fed. Rep., 681, 685, a complaint in extradition proceed- 
jngs stated an offense positively and directly. A statement - 
was addéd to the effect that the complainant verily be- 
lieved the facts stated to be true. The court said: “If it is 
conceded that this court can construe this pleading and re- 
ject it, still I think it is not faulty. Jt is a statement of a 
fact which the deponent, in testifying to, verily believes to 
be true. A man swears to what he believes to be true; and 
when he states a fact under oath, he says he verily believes 
it to be true. I do not think it is faulty on that account. 
I think this affidavit is sufficient.” In Pratt v. Stevens, 
94 N. Y., 387, the court said: “The addition of the words 
‘to deponent’s best knowledge, information and_ belief,’ 
does not modify or detract from the words previously’ 
employed. The general rule is that an oath taken before a 
competeift officer merely verifies truth of the facts stated, 
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according to the best knowledge, information. and belief 
of the affiant. The positive affirmation of the fact sworn 
to in an affidavit is in most cases supposed and under- 
stood to be according to the best knowledge, information 
and belief of the witness.” The true criterion would seem 
to lie in the willingness of the witness to make a positive 
statement. If his information and knowledge are such that 
he will make a positive statement of the fact in question 
upon oath, his evidence is to be received, though the weight 
to be given it might be small by reason of the nature and 
extent of the information and knowledge from which he 
testifies. On the other hand, if he has a belief or opinion, - 
but is not so completely satisfied of the fact that he will 
testify to it directly, but merely states his belief, then the 
bare statement of what he believes, but will not state posi- 
tively upon his oath, is not to be received, unless the case is 
one where an affidavit as to his belief only is required. In 
the case at bar, there is a direct and positive statement that 
the owner is unknown. The further statement that affiant. 
believes it to be true does not detract therefrom. He rot 
only believes it, he is willing to testify to it positively. 
This is much more than a mere statement of his belief. 
But construing the affidavit with counsel for appellee, and 
viving to the words with which it closes all the effect 
claimed for them, we agree to the conclusion reached at 
the former hearing, and think it sufficient. Where a show- 
ing by affidavit is required as to facts which are neces- 
sarily matters of information and belief, an affidavit on 
information and belief ought to suffice. The statute should 
receive a construction in accordance with common sense. 
‘It was not intended to require perjury, and, as it requires 
affidavit to matters involving legal opinion and conclu- 
sions of law and fact, it must contemplate that such affi- 
davit will be made upon the only basis on which such 
_opinions and conclusions can be reached. As ALBERT, C., 
said in the former opinion, with reference to the required 
showing that service can not be made in the state: “In the 
very nature of things, upon this point at least, the affiant, 
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whatever the wording of the affidavit, can never have posi- 
tive knowledge. * * * To expressly state that which, 
in the absence of such statement, would be necessarily 
implied, affects only the form and not the sub- 
stance of the affidavit.” This is no less true of the 
statement that the owner of the land in contro- 
versy is not known. In a trial where nuncrous 
witnesses are successively examined the several facts and 
‘ circumstances may be made to appear by competent 
proof, and the trier of fact may draw the proper inference 
therefrom. But where one man is to make affidavit to the 
conclusion, he must in fact state the belief which the in- 
formation in his possession gives rise to, whether he ex- 
pressly says so or not; otherwise the required affidavit 
* could never be made. In Colton v. Rupert, 60 Mich., 318, 
326, 27 N. W. Rep., 520, the court say: “In such case an 
affidavit upon information and belief is all that could rea- 
sonably be required. To require that such proof should be 
established by such evidence as would preclude all reason- 
able doubt, or of such character and weight as would pre- 
clude a possibility of error, would deprive this provision of 
the statute, in a large majority of cases, of any efficacy, 
and result in a failure of the remedy designed to be af- 
forded by the law. The law itself is based upon the neces- 
sity of the case, in order to enable parties to reach and 
deal with property within the jurisdiction of the court.” 
A similar observation is made in Snell v. Meservy, 91 Ia, 
322, 59 N. W. Rep., 32, and the great weight of authority 
sustains this view. Sce, also, Vrew v. Guskill, 10 Ind., 
265; Bonsell v. Bonsell, 41 Ind., 476. 

We do not think the cases of Clarke v. Nebraska Nat. 
Bank, 57 Nebr., 314, and Mowry v. Sanborn, 65 N. Y., 
581, conflict in any way with the foregoing proposition. 
In Clarke v. Nebraska Nat. Bank the statute re- 
quired proof of certain facts to the satisfaction of the 
judge. These facts were capable of positive proof, directly 
or by circumstances. There was no requirement that the 
preof be by affidavit solely. The statute expressly stated 
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that it might be made by affidavit of the judgment creditor 
“or otherwise.” It was the clear duty of the moving party 
in that case to furnish proof. If he could not do so by his 
own positive affidavit, he might do so by some other means. 
To furnish an affidavit to conclusions which proof might 
establish, stating them not as facts, but as matters of be- 
lief and opinion, was not enough. The distinction between 
such a case and the one at bar is manifest. Nor is Mowry 
v. Sanborn, supra, in point. There the affidavit was not as 
to non-residence generally, but as to the exact place where 
persons, whose residence was known, in fact resided. Such 
known fact was capable of positive proof. - 

It is next contended that the land was not made a party 
to the foreclosure suit, and that the court did not get juris- 
diction over it, because it was insufficiently described. In 
the title to the petition and in the published notice it is 
described as the “northwest quarter of section 27, town- 
ship 31, range 3, west sixth, principal meridian,” without 
‘stating in what county or state, nor Whether the township 
in question is north or south of the base line. So far as - 
the petition is concerned, however, the objection is clearly 
untenable for the reason that in the body of the pleading 
it is expressly stated that the land lies in Knox county, 
Nebraska. We think the notice sufficient also. The 
notice sets forth that plaintiff claims to have pur- 
chased said land for taxes at a tax sale held in 
Knox county, Nebraska.. Thus the context shows that. 
land in this state is referred to, not merely by the 
venue of the proceedings, but by the nature of 
plaintifi’s claim. Although the description is equally 
applicable to another tract situated in the state of Kansas, 
there is but one tract in this state to which it can possibly 
refer. In Fanning v. Krapft, 68 Ta., 244, 26 N. W. Rep., 
133, a published notice was directed to “P. T. B. Hopkins, 
wife of John C. Hopkins.” Said defendant’s true name 
was “T. P. B. Hopkins.” The court said: “The notice 
should describe the party to whom it is directed with such 
certainty as that neither he, nor other persons acquainted 
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with or knowing him could reasonably be misled by it as 
to the person for whom it was intended. * * * If 
the notice had come to her attention, she would have 
learned from it that it was intended for the wife 
of John C. Hopkins, which was the name of her own 
husband, and that it related to an interest of which 
W. R. I. Hopkins, who held the property now in question 
in trust for her, was trustee. She could hardly have 
failed to learn from it that she was the identical person 
for whom it was intended, and she could not reasonably 
have been misled by the transposition of the initial 
letters of the Christian name which occurred in it.” So in 
this case. No one who read the notice could reasonably 
suppose that it referred, or might refer, to lands in Kansas. 
There was a tract answering the description in Knox 
county, Nebraska, and the notice set forth that a lien was 
asserted against the tract by virtue of a tax sale held in 
said Knox county. No one could well be misled by the 
omission of the word “north” under such circumstances. 
The same kind of description has been passed on several 
times where contained in deeds, and has been upheld al- 
ways when there was but one tract answering the descrip- 
tion in the state, if the context or circumstances indicated 
the state sufficiently. Long v. Wagoner, 47 Mo., 178; Beal 
v. Blatr, 33 Ia., 318; Butler v. Davis, 5 Nebr., 521. It may 
be admitted that the question to be determined in these 
cases was somewhat different. But the reasons assigned 
seem to us to be applicable. If the whole notice inakes it 
clear what lands are referred to, we think it-is enough. 
This holding does not conflict with the case of Cohen v. 
Trowbridge, 6 Kan., 385. In that case a notice failing to 
state whether the range in which the tract attached lay 
was east, or west of the meridian was held invalid. But 
there ave two ranges numbered 18 in Kansas, and hence 
two tracts in that state were within the terms of the no- 
tice. The true rule is announced in Fanning v. Krapfi, 
supra. A great many titles depend upon foreclosure pro- 
ceedings based on service by publication. If no reasonable 
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person can be misled by a description, we ought not to im- 
peril titles by criticising it over minntely. 

Coming now to the construction of sections 4 and 6, 
article 5, chapter 77, Compiled Statutes, we are satisfied 
that the former opinion is in every way a correct exposi- 
tion thereof, and that it should be adhered to. That the 
term “owner,” as used in said section 4, refers to persons 
having estates in the land-and not to incumbrancers and 
lien-holders, is made very plain. In what cases it may be 
said that the owner is “not known” within the meaning of 
said section, is a question of some difficulty. Is it meant 
that the condition of the title must be such that with ordi- 

‘ nary diligence one who investigates can not pronounce in 
whom it lies? Oris it meant that the person in whom the 
_ title appears to be can not be identified, located, or found? 
Tf the latter, to whom must he be unknown—the plaintiff 
or the community generally in which the land lies? Or 
must he be absolutely unknown? As we have in this case 
a collateral attack on the decree of foreclosure, it may not 
be necessary to go deeply into the ques) ons to which this 
apparently simple phrase gives rise. “We think that the 
owner of land is “not known” within the meaning of said 
section, whenever the holder of a tax certificate is unable 
by reasonable diligence and inquiry in the neighborhood 
of the land in question to ascertain the whereabouts of the 
person or persons appearing to have legal estates therein, 
or to ascertain who have such estates. J In the latter case 
he can not know whom to make parties; in the former, he 
can not know how to serve them, since he does not know, 
nor can he ascertain, whether they are residents or non- 
residents of the state, and, if residents, where they are to 
be reached. Hence, when the owner of the land is not 
known to the holder of a tax certificate in either sense, and 
can not be found upon reasonable inquiry, the holder of 
such certificate may make the land a party to foreclosure 
proceedings. In such case, for reasons already set forth, 
allegations in the petitfon and an affidavit for service by 
publication on information and belief, to the effect that 
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the owner is unknown are sufficient against collateral at- 
tack. Wan Ileet, Collateral Attack, secs. 245, 247. 

The plaintiff in the tax-foreclosure suit joined one Root. 
as a party defendant, alleging that he claimed some inter- 
est in the land; and we have next to consider the effect of 
this joinder. It has been seen that all persons having in- 
terests in the land in controversy are not for that reason 
“owners,” within the meaning of the statute; hence Root 
might have had an interest by way of lien or incumbrance, 
and yet the allegation that the owner was unknown might 
have been entirely true. So long as the land was properly 
made a party, it was unnecessary to join parties who 
merely claimed interests short of ownership. They would ° 
be cut out. by decree and sale without being joined, under 
express provisions of the statute. We do not think that the 
nature of the proceeding was changed in any way by join- 
ing Root. The land was properly made a party and all 
necessary steps to get it before the court were duly had. 
Whether the joinder of Root was irregular we need not de- 
cide. The important point here is that the land was sued. 
If the plaintiff sued another defendant also, the propriety 
of such course is not to be reviewed collaterally. (It may be 
remarked, however, that parties claiming interests in the 
land are often joined in cases like the one under considera- 
tion in other jurisdictions, and no question appears to have 
been made but that the proceedings are nevertheless in rem, 
and bind others claiming interests in the property, who 
have not been joined. Pritchard v. Madren, 24 Kan., 486; 
Hunger v. Barlow, 39 Ia., 539; Nash v. Church, 10 Wis/ 
*303. 

Upon the question as to the effect of making the land a 
party and of sale under decree against the land, we are en- 
tirely satisfied with the construction put upon the statute 
in the former opinion. The provisions of the statute are 
express that, “in case the land itself is made defendant in 
the suit, the deed shall be an absolute bar against all per- 
sons, unless the court proceedings are void for want of 
jurisdiction; the object and intent of this section being to 
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create a new and independent title, by virtue of the sale, 
entirely unconnected with all prior titles.’ Compiled 
Statutes, ch. 77, art. 5, sec. 6. There is every reason for 
‘construing this section to mean what it says. As remarked 
by ALBERT, C., in the former opinion, the procedure for en- 
forcing tax liens is a part of the revenue system of the 
state. We can not assent to the argument of counsel that, 
after the taxes have been sold to a private purchaser, the 
state loses all concern with the matter, and it becomes 
purely a case of enforcing an ordinary lien, to be governed 
by the ordinary principles of private law. The state must 
provide some means for speedy collection, if it expects to 
sell its taxes. If the necessities of public affairs compel 
the state to sell taxes in order to get in revenues quickly, 
they also require that every proper inducement be held 
out to tax-purchasers in order that taxes be readily sale- 
able. The provision for foreclosure by the purchaser is 
much less drastic than the common method of conveying 
the land outright to the tax-purchaser by an administra- 
live act, without any judicial inquiry whatever. Moreover, 
there is nothing novel or peculiar about the proceeding. It 
is known to the laws of many states, and has been given the 
full force and effect intended by the statutes. Pritchard 
v. Madren, 24 Wan., 486; Chauncey v. Wass, 35 Minn., 1, 
30 N. W. Rep., 826; Ball v. Ridge Copper Co.,118 Mich., 7, 
76 N. W. Rep., 180; Freeman, Judgments, sec. 607. We 
agree to the conclusion reached at the former hearing that, 
if the land was properly made a party and jurisdiction over 
it was duly acquired by publication of notice, a sale under 
decree of foreclosure created a new and independent title, 
and barred all pre-existing interests or liens. 

The statute expressly awards to the purchaser at tax 
sale a remedy by suit against the land itself, available 
whenever the owner is not known, whereby all persons 
claiming interests in the land may be barred completely 
on sale under decree of foreclosure. In so far as they give 
this remedy to the purchaser, are sections 4 and 6, article 
5, chapter 77, Compiled Statutes, in conflict with provisions 
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of the state and federal constitutions agarinst depriving per- 
sons of property without due process of law? We think 
not. The power of the state to levy taxes obviously carries 
with it the power to collect them, and to provide all means 
necessary or appropriate to insnre and enforce their c¢ol- 
lection. “What method shall be devised for the collection 
of a tax, the legislature must determine, subject only ‘to 
such rules, limitations, and restraints as the constitution 
of the state may have imposed. Very summary methods are 
sanctioned by practice and precedent.” Cooley, Constitu- 
lional Limitations, *521, 6th ed., 645. Sale and issuance of 
a tax deed creating a new title and cutting off liens and in- 
cunbrances (Bagley v. Castile, 42 Ark., 77; Chambers vw. 
People, 113 Ill., 509); levy and sale by the tax-collector 
(Springer v. United States, 102 U. S., 586; Sawyer v. 
Dooley, 21 Ney., 390, 32 Pac. Rep., 437) ; issuance of a war- 
rant by the treasurer, and levy thereunder (Weimer v. Buu- 
bury, 30 Mich., 201); making taxes a paramount lien, 
cutting out prior claims and incumbrances (Lydecker v. 
Palisade Land Co., 33 N. J. Eq., 415) ; imprisoning a delin- 
quent collector on a writ of extent issued summarily (Jn re 
Hackett, 53 Vt. 354) ; issuance of execution by the tax-col- 
lector (State v. Alien, 2 McCord [S. Car.], *55); seizure 
and forfeiture of the property taxed (Henderson’s Distilled 
Spirits, 14 Wall. [U. S.], 44),--are some of the summary 
modes of collection which have been upheld. Also, in 
Murray v. Hoboken Land & Improvement Co., 18 How. 
[U. S.], 272, a statute authorizing a warrant to issue 
against a public debtor for seizure of his property, upon 
an ascertainment of the amount due by administrative 
officers, was held constitutional As was said in 
Re Hackett, supra:. “Taxes are the life-blood of ‘gov- 
ernment. Unless duly assessed, collected, and paid over 
to the proper disbursing officer, its functions are para- 
lyzed, and disintegration and anarchy are imminent.” In 
consequence, so long as the tax is valid, all manner of sum- 
mary proccedings to collect it have always been sanctioned, 
the statute providing for assessment and levy being held 
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to afford due and sufficient notice. Counsel admit this, 
but contend that summary methods can be employed only 
by the state itself, acting directly. hey say: “The sum- 

mary method by which a party may be divested of his in- — 
terest in the lands without judicial procedure can be justi- 
fied only when he is withholding moneys belonging to the 
state ;.beyond that the principle can not go.” Again: “The 
foreclosure of the lien of a tax certificate by judicial pro- 
- ceeding by a private party to realize the amount due under 
his lien is a judicial proceeding simply, in which the rights 
and powers of the sovereignty are not involved.” We can 
not agree. The state must have its revenues. There is no 
summary administrative proceeding for collection of taxes 
upon land available under our statutes. Foreclosure is 
the sole inethod of enforcement. But the state can not 
wait the slow process of foreclosure and sale. Selling the 
tax and authorizing the purchaser to collect itis a method 
of collection almost as old as taxation itself. Under our 
statute the state sells to a purchaser and gives to him the 
same remedy it would have had had it chosen or been able 
to wait. It is obvious that purchasers might not buy un- 
less given some sure and speedy remedy. The interests of 
the state and its necessities demand that great induce- 
ments be held out to tax purchasers. Otherwise the state 
would not get in its revenues. Hence we see no reason why 
a remedy which the state may employ directly to collect its 
revenues ay not be awarded to an assignee to whom the 
state has been obliged to sell its claim in order to realize 
promptly thereon. The right of the state to exercise other 
powers through individuals is undoubted. In the 
Slaughter-House Cases, 16 Wall. [U. 8.], 36, 64, Miller, 
J., said: “If this statute had imposed on the city of New 
Orleans precisely the same duties, accompanied by the 
same privileges, which it has on the corporation which it 
created, it is believed that no question would have been 
raised as to its constitutionality. In that case the effect 
on the butchers in pursuit of their occupation and on the 
public would be the same as it is now. Why can not the 

39 
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legislature confer the same powers on another corpora- 
tion, created for a lawful and useful public object, that 
it can on the municipal corporation already existing?” 
The exercise of the right of eminent domain by corpora- 
tions is an every-day occurrence, and section 39, article 2, 
chapter 93a, Compiled Statutes, allows it to private indi- 
‘viduals in furtherance of works of irrigation. If the state 
could authorize the county to proceed by suit against the 
land in case the delinquent owner was unknown, it.could 
equally authorize a private purchaser of the taxes to main- 
tain such proceeding, and for the same reasons. 

We should not forget, however, that the proceeding in 
question is not summary in the sense in which that term 
may be applied to the usual run of methods of collecting 
taxes. It is not as if the purchaser were authorized to ad- 
vertise and sell the land, or to have the sheriff do so on re- 
quest. He must wait the expiration of a long period of 
redemption. He must then bring a suit, make all proper 
parties if the owners are known, publish due notice upon 
showing by affidavit if they are not, make proper proofs 
of the levy and sale and the amount due to a court in a pro- 
ceeding in which every person interested may intervene, 
and then, after decree of foreclosure, await the due course 
of judicial sale and confirmation. The opportunities af- 
forded to all persons affected to make known their claims 
are ample. They have no right to lie by and suffer the 
taxes to get many years in arrear, without exercising any. 
diligence to protect their claims. 

. We recommend that the former judgment be adhered to. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment is adhered to. 


REVERSED AND REMANDED. 
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STatTp of NEBRASKA, EX REL. GEORGE PETERS, V. JOHN D. 
McBRIpDE. 


Firep Aprit 23, 1902. No. 12,604. 
Commissioner’s opinion, Department No. 8, 


Bastardy: Compromise. The complainant has no authority to com- 
promise a judgment rendered in bastardy proceedings. 


Error from the district court for Cass county. Tried 
below before Jessen, J. Affirmed. 


Matthew Gering; for plaintiff in error. 


A. J. Graves and C. S. Polk, contra. . 


ALBERT, C. 


In 1897 George Peters was the defendant in bastardy 
proceedings pending in the district court of Cass county, 
wherein he was charged with being the father of the ille- 
gitimate child of one Minnie Killian. On a plea of guilty, 
it was adjudged that he stand charged with the support of 
the child in the sum of $1,300, to be paid in instalments 
covering a period of twelve years. The bond was fixed at 
$2,500. From such judgment he prosecuted error to this 
court, where the judgment was affirmed, November 20, 
1901. Peters v. Killian, 63 Nebr., 57. A mandate issued, 
and judgment was rendered thereon in the district court 
on the 7th day of January, 1902. <A capias issued, direct- 
ing the sheriff to arrest the said Peters and confine him in 
jail until he should comply with the Judgment for the 
maintenance of the child. Under this writ, Peters. was 
arrested by John D. McBride, sheriff of said county, on the 
25th day of February, 1902. On the 3d day of March, 
thereafter, he entered into a bond in favor of the commis- 
sioners of Cass county in the sum of $2,000, conditioned to 
hold said county harmless, which was approved by the 
clerk of the district court, and paid the costs of the pro- 
ceedings. On the following day he demanded his release, 
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which was refused; whereupon he made application to the 
district court for a writ of habeas corpus. In addition to 
the giving of the bond and the payment of the costs, it is 
alleged in the application that during the pendency of the 
proceedings in error, hereinbefore mentioned, the said 
Minnie Killian, in consideration of $275, to her paid by 
him, the relator, and his agreement to pay her attorney 
fees in the sum of $100, had released and discharged the 
said judgment of record. The sheriff made return, the 
issues were made up and a trial had to the court. The writ 
was denied, and the relator brings error. 

The question that meets us at the threshold is whether 
the complainant in bastardy proceedings has authority to 
release a judgment rendered therein. In Peters v. Killian, 
63 Nebr., 57, it was held that a settlement between the 
parents of an illegitimate child, in order to be operative 
as a stay or termination of bastardy proceedings, must be 
of such nature, and made and attested in such manner, as 
the act prescribed. Our statute regulating proceedings of 
this character is borrowed from the state of Ohio. The 
supreme court of that state, in Perkins v. Mobley, 4 Ohio 
St., 669, in which the statute in question was before the 
court for construction, says: “At one point in the proceed- 
ing a settlement may be made. If, when the accused is 
brought before the justice, he pays or secures to be paid to 
the complainant, such sum of money or property as she 
may agree to receive in full satisfaction, and shall further 
give bond, that the child shall not become a township 
charge upon any township in this state, the justice is au- 
thorized to discharge him from custody on his paying the 
costs. But to prevent all imposition, the agreement must 
be made or acknowledged by both parties, in the presence 
of the justice, who is required to make a memorandum 
thereof upon his docket. No power whatever is given to 
the complainant to impair the public security in this set- 
tlement. It can not be made until the accused has given 
security that the public shall not be burdened with the 
support of the child. If such security is not given, he 
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must be bound over; and. when recognized, no further 
power is given to settle or compromise the controversy. If 
found guilty, he shall be adjudged the reputed father of 
the child, and shall stand charged with the maintenance 
thereof, in such sum or sums as the court shall order and 
direct, with payment of costs of prosecution; for which he 
must give security, or go into custody. It will be observed 
that no authority is given to take indemnity by bond to 
secure the public against the support of the child, after 
the prosecution leaves the justice. The only indemnity 
afforded after that time is the sums awarded to be paid, 
and the. stringent modes provided for their enforcement. 
To allow the complainant to intervene and prevent the re- 
covery, would be to suirender all protection for the public 
and to defeat the leading object of the whole statute. We 
are therefore of opinion, that she has no such interest in 
the money, required to be awarded against the reputed 
‘father, as to enable her to release his liability before a re- 
covery, or to discharge him from the sum awarded, after 
the order is made; that the statute definitely appropriates 
the money to the support of the child, and that it can not 
be diverted from that purpose. It is ordinarily, and very 
properly, ordered to be paid over to the mother, as she 
continues burdened with the custody and support of the 
child; but even this is within the sound discretion of the 
court, which should be exercised with a view to the best 
interests of the child, and the consequent protection of the 
public from being made chargeable with its support.” 
That decision was rendered before the adoption of the stat- 
ute by this state. It is a settled rule, that in the adoption 
of the statute of a sister state the state adopting it adopts 
the construction which the former has placed upon it.* 
Even though we should ignore this rule, the reasoning em- 
' ployed in the case just cited meets our entire approval. 
The release relied on in this case, if it be a release, was 
executed by the complaining witness. On the authority of 


*See note at head of Digest of Cases Overruled, page —. —RE- 
PORTER, 
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the case just cited, she had no authority to execute it. It 
is a mere nullity, and the court properly ignored it. The 
bond given, and approved by the clerk of the district court, 
was not a bond for the payment of the judgment, but to 
hold the county harmless. There is no provision of the 
statute for such a bond after the case has proceeded to 
judgment. Being unauthorized, the clerk’s approval of 
such bond was an idle ceremony. The relator has not com- 
plied with the judgment of the district court. His at- 
tempts to avoid it have been abortive. It follows that he 
is not entitled to a discharge. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


DuF¥Fig and AMEs, CC., concur. 
. By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Mary H. GIBSON, APPELLEE, V. ELMER E. Sweet, Im- 
PLEADED WITH Lizzin SIDWELL BT AL., APPELLANTS. 


FILeD May 8, 1902. No. 11,820. 


Appraisers: WITNESSES: VALUE OF REAL Estate. An honest difference 
of opinion between appraisers and witnesses, as to the value 
of real estate sold under a decree of foreclosure, affords no 
sufficient ground for setting the sale aside. 


AppEat from the district court for Custer county. 
Heard below before SULLIVAN, J. Affirmed. 


Nathan T. Gadd, ‘for appellants. 
Alpha Morgan, contra. 


PER CURIAM. 


This is an appeal from an order of the district court 
confirming a sale of real estate made by the sheriff of 
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Custer county under a decree of foreclosure. The prop- 
erty was appraised at $2,000. Several witnesses for appel- 
lants fixed its value at $3,000. There is nothing to indi- 
cate that the appraisers acted fraudulently, and it is not 
even certain that they committed an error of judgment. 
In these circumstances, it is clear that the order of con- 


firmation should be, and it is, 
AFFIRMED. 


WILLIAM W. HARE, APPELLANT, V. JACOB H. WINTERER ET 
: AL., APPELLEES. 


° 


FILep May 8, 1902. No. 10,325. 


. Finding of Fact. The finding of a trial court upon an issue of 
fact, is conclusive in this court, unless clearly wrong. 


i 


2. Bonus: Usury. If the lender’s agent exacts from the borrower, 
for the use of money, a bonus or commission, in addition to the 
highest lawful rate of interest, the transaction is a violation of 
the law against usury. 


3. Agent: SERVICES: KNOWLEDGE OF LENDER. Where a person 
through whose agency a loan was negotiated rendered valuable 
services to the lender, and there was no reason to suppose that 
such services were gratuitous, the court or jury will ordinarily 
be justified in presuming that the lender knew the borrower had 
been required to pay for such services. 


4, Judgment of Persons Having Adverse Interests. It would seem 
to be a warrantable presumption of fact, based on common 
experience, that men who rely habitually in business transac- 
tions on the advice and judgment of persons representing ad- 
verse interests, seldom or never have money to loan. 


5. Evidence. Evidence examined and found to justify the conclusion 
of the trial court that an agent who had negotiated a loan acted 
’ for the lender and not for the borrower. 


APpPRAL from the district court for Deuel county. 
Heard below before Grimus, J. A/firmed. 


Hoagland €H oagland, for appellant. 


Wilcox & Halligan and James Harvey H ooper, contra, 


or 
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SULLIVAN, C. J. 


This action to foreclose a real estate mortgage was 
brought by Hare against Winterer and, upon a trial of 
the issue raised by a plea of usury, was decided in favor 
of the defendant. By this appeal it is sought to reverse 
the judgment on the ground that it is not-sufficiently sup- 
ported by the evidence. The trial court made the fol- 
lowing findings of fact: : 

“Ist. That on November 15, 1890, the defendants made, 
executed and delivered the note and mortgage sued upon, 
whereby they promised to pay to the plaintiff on Novem- 
ber 15, 1895, the sum of $300.00 with interest thereon from 
date until paid, at the rate of ten per cent. per annum 
and that said mortgage covers the southwest 4 of section 
8, in township 16 north of range 42 west and said mort- 
gage was duly recorded on the 17th day of November, 
1890, in the mortgage records of Deuel county. 

“2d. That at the time of making said loan, the plaintiff 
was a farmer and lawyer, residing at Groton, Tompkins 
county, New York; that the application for said loan was 
made by the defendant to one Van Marter, who was at 
that time a resident of Deuel county, and who has since 
died; that defendants application for said loan was by: 
said Van Marter transmitted to the plaintiff; whether 
said application was written. gr oral does not appear; 
that in consummating said loan, the defendants had no 
correspondence or conversation with the plaintiff or other 
person other than said Van Marter, but did all of the 
business with and through said Van Marter. 

“3d. That said Van Marter in making the contract for 
the loan sued upon, required that defendants should pay © 
therefor, in addition to the payment of interest thereon 
_at the rate of ten per cent. per annum, upon the full 
face of the loan, a commission or bonus of three per cent. 
of the full amount of the face of said loan amounting to 
the sum of $9.00, as further compensation for said loan, 
as well as additional sum of $5.00 for abstract and ex- 
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penses in making the loan and the payment of said com- 
mission or bonus and said sum of $5.00 for abstract and ex- ° 
penses was agreed to by the defendants and said Van 
Marter at the time defendants made their said applica- 
tion to said Van Marter for said loan, the same to be paid 
by the defendants out of the proceeds of said loan when 
received. 

“4th. That plaintiff made the loan sued upon on the 
application made by the defendants to said Van Marter; 
said Van Marter caused the note and mortgage sued upon 
to be drawn. 

“5th. That in transmitting the money to be loaned to 
defendants, the plaintiff procured a draft for the sum of 
$300.00 payable to J. Winterer, one of the defendants 
herein, and sent the same to said Van Marter, witli: direc- 
tions to turn the same over to defendants, when defend- 
ants executed a note and mortgage to plaintiff on their 
lands for the amount of the draft and produced an ab- 
stract showing the title all right; this direction was by 
letter written by plaintiff to said Van Marter, and accom- 
panied said draft. 

“6th, That on receipt of said draft and letter of direc- 
tion by the said Van Marter, the defendants executed and 
delivered to said Van Marter, the note and mortgage sued 
upon, and received from said Van Marter the said draft 
for $300.00, which draft defendants caused to be cashed 
and within a day or two thereafter, paid said Van Marter 
out of the proceeds thereof, the sum of $14.00, pursuant 
to the agreement made between defendants and said Van 
Marter at the time defendants made their said application 
for said loan. 

“?th. That in making defendants the loan sued upon, 
the plaintiff trusted and relied upon said Van Marter to 
draw the note and mortgage, examine the abstract, pass 
upon the title and do all things necessary to close the loan. 

“8th. That altogether, the plaintiff made about 25 loans 
in number in the neighborhood or community where the 
defendants live, and that said Van Marter recommended 


é 
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all loans asked for, and that said Van Marter recom- 
mended the loan herein involved.” 

With respect to these findings counsel for the plaintiff 
say: “The findings of fact by the court are a fair state- 
ment of such facts as shown by the evidence, except that 
the court failed to state that plaintiff did not place any 
money in the hands of Van Marter to loan for him; did 
not do any act which placed power in the hands of Van 
Marter to exact usurious interest and had no knowledge 
whatever that any loans or usurious interest were ex- 
acted.” Whether there is any merit in counsel’s criticism 
depends mainly upon the conclusions to be drawn from the 
facts found. It depends also to some extent upon certain 
testimony of the parties which is in substance here set ont: 
The defendant testificd that he did not employ Van Marter, 
but made application to him for a loan because he was 
known in the neighborhood as a money loaner; that Van 
Marter told defendant he was loaning money for Hare and 
could let him have $300; that when interest upon the 
loan became due Van Marter repeatedly demanded pay- 
ment. The plaintiff testified that he had for some time 
been making loans in Deuel and Keith counties upon 


‘securities approved by Van Marter; that in making those _ 
‘loans he had no agent or representative in Nebraska and 


did not know who passed on the abstracts of title or who 
recorded his mortgages; that the interest upon most of 
these loans was collected by Van Marter and by him 
remitted in the usual way to Groton, New York. Plain- 
tiff also testified that Van Marter, in making the loans, was 
acting for the borrowers. 

The doctrine has been repeatedly asserted in this state 
that where an agent of the lender exacts for the use 
of money a bonus or commission from the borrower in 
addition to the highest lawful rate of interest, the trans- 
action is usurious. Hare v. Hooper, 56 Nebr., 480, and 
cases there cited. In- such case it is said the whole 
transaction is but one contract and that the principal, 
although ignorant of the wrongful act of his agent, is 
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affected by it. Philo v. Butterfield, 3 Nebr., 256; Olm- 
sted v. New England Mortgage Security Co., 11 Nebr., 
487; New England Mortgage Security Co. v. Hendricksoi, 
13 Nebr., 157. In the Olmsted Case, MAXWELL, C. J., after 
‘remarking that the borrower can not ground a defense 
of usury upon the acts of his own agent, goes on to say: 
“But on the other hand, if a person places money under 
the control of another to loan for him, and the agent 
charges the borrower unlawful interest, or receives a 
bonus from him for such loan, either with or without the 
knowledge of the principal, he is affected by the act of his 
agent. Fhe reason is, the principal has entrusted the 
business of making Joans to him and has placed the money 
in his hands for that purpose, and in transacting the 
business by agency, there can not be a distinct agreement 
between the lender through his agent with the borrower. 
and a different one between the agent and borrower, as 
it is in consideration of the loan that the unlawful in- 
terest or bonus is paid. The whole transaction is but one 
contract, which being made by his agent, the lender is 
bound by it.” 

In this case it is not necessary to go to the length of 
holding that the principal is affected by the miscon- 
duct of his agent whether he had knowledge of it or 
not. Irom the evidence in the record it is, in our judg- 
ment, a warrantable conclusion that Van Marter was, the 
plaintiff’s agent and that the plaintiff knew the loan was 
made in violation of the statute against usury. The draft 
for $300 was in Van Marter’s hands before the mortgage 
was drawn. - Whether the loan shouid be made depended 
entirely upon him. If he approved the form of the mort- 
gage, the manner of its execution and the defendant’s title, 
the loan would be made; otherwise it would be rejected. 
The theory that Van Marter represented the defendant and . 
acted only for him in the transaction may be plausible, 
‘but we can not believe it is sound. Men who trust so much 
to persons representing adverse interests are not ordinary 
products of modern civilization; they are anachronisms; 
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they belong either to the golden age or the millennium; 
and in any case it is moderately safe to assume that they 
are not members of the legal profession, who indulge a 
passion for farming and still have money to loan. Cer- 
tainly the trial court had very good reasons for holding 
that the plaintiff, a man of wide experience, a farmer, 
capitalist and lawyer, had, in the transaction in question, 
relied upon his own agent, a person who, by reason of the 
agency, would be bound in law and morals to render him 
faithful and disinterested service, rather than upon the 
agent of the defendant, a person whose duty and allegiance 
would belong to the defendant alone. If this were an 
action by Hare against Van Marter to recover damages 
for negligence, it would hardly be contended that the evi- 
dence would not justify a finding of agency. If the prop- 
erty, when the loan was made, was burdened with an in- 
choate lien for a large amount in favor of mechanics or 
materialmen, it would hardly be claimed that Van Marter. 
having knowledge of this fact, was not guilty of a breach 
of duty to Hare. Suppose the defendant held the legal 
title in trust for a person in possession of the land, and 
this was known to Van Marter at the time he received 
the mortgage and delivered the draft. In such circum- 
stances would any one doubt that Hare had been injured 
by the misconduct of his own agent? The services ren- 
dered by Van Marter were distinctly beneficial to the 
plaintiff; part of such services concerned no one else. The 
plaintiff knew what was being done for his advantage and 
protection and he had no reason to suppose that Van 
Marter was working for nothing. He evidently under- 
stood that the agent was to receive his compensation from 
the defendant for recommending the land as adequate se- 
curity, for acting as custodian of the $300 draft, for pass- 
ing judgment on the mortgage and abstract, for recording 
the mortgage, and for collecting interest on the loan. The 
charge for these services, plus interest at ten per cent., was 
the consideration which defendant was to pay for the 
use of the borrowed money. The plaintiff, it is true, was 
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to receive directly nothing but interest on the loan, but 
by requiring defendant to pay the agent’s charges he re- 
ceived indirectly the amount of those charges. The rule 
forbidding a lender to receive or contract for more than 
ten per cent. is clearly violated when the borrower is re- 
quired to pay, in addition to such interest, the amount 
charged by the lender’s agent for services rendered to the 
lender in negotiating the loan. Under circumstances quite 
like those we are here considering the supreme court of 
Georgia in Merck v. American Freehold Land Mortyage 
Co., 7 S. E. Rep., 265, held that the person through 
whose agency the money was loaned was an _ inter- 
mediary, and sustained a judgment of the trial court 
in favor of the lender. The opinion was written by 
a very eminent jurist, but we are not satisfied that 
his reasoning is sound; and if we were so satisfied, 
“we could not follow the decision without rejecting the 
authority of our own cases. One who represents another 
in a business transaction is his agent; and the relationship 
of the parties: to each other, and the consequences fiow- 
ing from such relationship, are, it seems to us, in nowise 
changed or affected by calling the agent an intermediary. 
A person who does an act by another in contemplation of 
law does it himself, however you may describe the legal 
connection between the parties. 

The judgment heretofore rendered by this court is set 
aside, and the judgment of the district court is 


AFFIRMED. 


JOSEPH C. Moore VY. StaTE OF NEBRASKA. 
Firep May 8, 1902. No. 12,495. 


1. Intoxicating Liquors: SaLE on SuxpDay OR Day or ELECTION. To 
justify a conviction under section 14, chapter 50, Compiled 
Statutes, 1901, it must appear that the defendant, either by 
himself, or his agent or employee, sold or gave away intoxicat- 
ing liquors on the day of a general or special election, or on 
the first day of the week, commonly called Sunday. 
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2. Sale by Servant. Such a sale by a servant without the express or 
implied authority of his master, is not a sale by the master 
within the meaning of said section. 


3. Question for Jury. Whether instructions by a master to his serv- 
ant not to sell or give away intoxicating drinks on Sunday or 
an election day were colorable only, or were given in good 
faith, in the expectation that they would be obeyed, and with 
the intention that they should operate as a limitation upon the 
servant’s authority, is a question for the jury. 


Error from the district court for Custer county. Tried 
below before SULLIVAN, J. Affirmed. 


Nathan T. Gadd and Charles H. Holcomb, for plaintiff 
in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state: 


A saloon-keeper is liable criminally for all violations 
of chapter 50 of the Compiled Statutes committed by his 
servant in his place of business, although he is himself 
absent and ignorant of such violations. We think the 
law is well settled that the relation of master and servant 
exists between a saloon-keeper and his bartender. We 
have no doubt that the law holds the master to’ the same 
accountability in both civil and criminal cases, that it 
does the servant. Black, Intoxicating Liquors, secs. 369, 
371; Robinson v. State, 88 Ark., 641; Martin v. State, 
30 Nebr., 507. 


Suuuivan, C.J. 


Section 14 of the act regulating the license and sale of 
malt, spirituous and vinous liquors is as follows: “Every 
person who shall sell or give away any malt, spirituous, 
and vinous liquors on the day of any general or special 
election, or at any time during the first day of the week, 
commonly called Sunday, shall forfeit and pay for every 
such offense, the sum of one hundred dollars.” Com- 
piled Statutes, ch. 50, Under this section Moore was 
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tried, found guilty and sentenced to pay a fine of 
$100. The ground relied upon for a reversal of the 
“sentence is that the evidence did not warrant a con- 
viction. It was conclusively proved that the defend- 
ant was a licensed vender of intoxicating drinks, doing 
business in the village of Anselmo, and that the illegal 
sales charged in the information were made in his saloon 
by his bartender. The evidence given on behalf of the 
defendant shows the sales were made without his knowl- 
cdge, in violation of express instructions and during his 
absence from the village. Do these facts acquit the de- 
fendant of criminal responsibility? This is the decisive 
question in the case, and it is the only question counsel 
have discussed. The statute does not assume to make 
masters liable for the conduct of their servants, but only 
for their own conduct. Of course, what one does by an-. 
other he does himself; and it is conceded that an allega- 
tion that the defendant sold liquors on Sunday would be 
sustained by proof that he caused them to be sold. But 
it would not be sustained by proof that sales were made 
without his consent and in violation of his: instructions. 
Such sales would not be made by his authority, and con- 
sequently would not be his sales. Under statutes similar 
to the one above set out, a master is affected by the acts 
of his servant only to the extent that they have been actu- 
ally authorized. In other words, an agency will not be 
presumed where none in fact existed. Among the cases 
sustaining this view are: State v. Mahoney, 23 Minn., 181; 
State v. Mueller, 38 Minn., 497; Lathrope v. State, 51 Ind., 
192; Commonwealth v. Nichols, 51 Mass., 259; Common- 
wealth v. Briant, 142 Mass., 463; Commonwealth v. Hayes, 
145 Mass., 289; Anderson v. State, 22 Ohio St., 305; Barnes 
v. State, 19 Conn., 398; State v. Heckler, 81 Mo., 417; 
State v. Meagher, 49 Mo. App., 571. The doctrine of these 
‘cases is not opposed to the decision in Martin v. Stute, 
30 Nebr., 507, where it was held that the master was lia- 
ble for the acts of his servant, there being no evidence 
vf any limitation upon the servant’s authority. IRf the 


560 NEBRASKA REPORTS. [ VoL. 64 
Moore v. State. 


sales here in question were made by the bartender with- 
out authority and against the will and contrary to the 
instructions of the defendant, they were not the defend- 
ant’s acts and he is not answerable for them in a criminal 
action. But whether the instructions to the bartender not 
to sell on Sunday were given in good faith, with the expec- 
tation that they would be obeyed, and with the intention 
that they should operate as a limitation upon his author- 
ity, was a question of fact which there was sufficient 
reason for resolving in favor of the state. The servant 
who made the illegal sales was not discharged nor, it 
seems, even reproved or admonished. He had been accus- 
tomed to go to the saloon on Sunday and it seems to have 
been the general understanding that when he was there 
the place was open for business; for on the day in ques- 
tion some eight or ten persons came expecting to be 
served, and none of them went away disappointed. It is 
not‘unreasonable to infer that the expectations of these 
people were based on past experiences. The defendant 
himself was in the habit of going to the saloon on Sunday 
with his friends. When asked whether he was in the habit 
of keeping his place open for business on Sunday, he said: 
“Well, I don’t think I was,” and further along, in answer 
to a similar question, he said: “Well, I never considered 
I done any business on Sunday in Anselmo.” In other 
answers he positively denied that he made any sales on 
Sunday, but his entire testimony was of such a character 
as to justify the conclusion that he was an occasional, if 
not an habitual, violator of the law against selling intox- 
icants on Sunday, and that the instructions given to the 
bartender were colorable, merely. There was probably no 
real intention to withhold from the bartender authority 
to sell on the Sabbath, and in the absence of such inten- 
tion, the instructions were of no consequence. Common- 
wealth v. Hayes, supra; Anderson v. State, supra; State 
v. Wentworth, 65 Me., 234; State v. Reiley, 75 Mo. 521. 
The judgment is 

; AFFIEMED. 
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Nore.—Suaie te a Minor by a Puriner, Agent or Servunt.—Authorship and 
Construction of Statute—A partner in a saloon or dram-shop is crim- 
inally liable for an illegal sale of liquor to a minor, by his copartner, 
or agent, though he was absent at the time and knew nothing about 
it. Eakin, J., dissenting. Waller v. State, 38 Ark., 656. See Judge 
Eakin’s dissenting opinion in Robinson & Warren v. State, 38 Ark., 641, 
648. The private instructions of the proprietors tothe clerks and bar- 
tenders in relation to selling to minors, are incompetent and irrele- 
vant. Loeb v. State, 75 Ga., 258. Most of the authorities cited in the 
foregoing opinion hold that a sale by a servant is. prima-facie evi- 
dence of the master’s assent. The statute cited in the opinion, was 
drawn by John H. Ames. It was first interpreted by the supreme 
court in State v. Sinnott, 15 Nebr., 471, to describe an offense which 
could be prosecuted by indictment. The court below held that the 
procedure was by an action in debt.—REPORTER. 


JAMES P. MILLIGAN v. JAMES H. GALLEN ET AL. 
FILED May 8, 1902. No. 12,566. 


1. Sheriff: ForEcLoOsuRE: SALE: PROCEEDS: VIRTUTE OFFICII. Money 
received by a sheriff, as the proceeds of a sale made by him 
under a decree foreclosing a real estate mortgage, is money 
received by virtue of his office. 


¢ : RECOVERY ON OFFICIAL Bonn. A 
judgment for the conversion of money so received, may be 
recovered in an action on the sheriff’s officia] bond. 


2.—: = 


3. Foreclosure: JUNIOR MORTGAGEE NoT A Party: SurpLus: RIcutT 
To Ciaim. A junior mortgagee who has not been made a party 
to a suit to foreclose a first mortgage,.is entitled to claim and 
receive any money resulting from the foreclosure sale and re- 
maining in the sheriff’s hands, after the first mortgage has 
been satisfied. 


4, : REDEMPTION: SUBROGATION. But if such junior 
mortgagee is permitted to redeem the land, and does in fact 
redeem it, the purchaser is subrogated to his rights under the 
mortgage, and may claim the fund upon which such mortgage 
is a lien. 


_ Error to the district court for Cuming county. Tried 
below before GRAVES, J. Reversed. 


Andrew R. Oleson, for plaintiff in error. 


a 


Milton McLaughlin, contra. 
40 
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SuLLIvAN, C. J. 


This was an action upon a sheriff’s bond. The court 
sustained a general demurrer to the petition and gave 
judgment on the merits in favor of the defendants. The 
facts pleaded, and which were held insufficient to consti- 
tute a cause of action are, in substance, these: Timblain 
gave two mortgages upon real estate in Cuming county, 
the first being to Dufrene and the second to Gibson. Gib- 
son sold his mortgage, but the purchaser did not record 
the assignment. Under a decree of foreclosure rendered 
in an action upon the first mortgage, James P. Milligan, 
the plaintiff herein, bought a small tract of the mort- 
gaged land, and paid the sheriff therefor the sum of $400. 
This sale was confirmed by the court and a deed made pur- 
suant to the order of confirmation. Gibson, being the 
apparent owner of the second mortgage, was made a party 
defendant in the foreclosure suit, but his assignee, the 
real owner of the mortgage, having failed to record his 
assignment, or otherwise disclose his interest in the prop- 
erty, was not brought in. Of the amount paid by plain- 
tiff as the purchase price of the tract struck off to him. 
$16.88, that being sufficient to satisfy the decree, was 
turned over to Dufrene. The remainder was retained by 
the sheriff and has since been applied by him to his per- 
sonal use. Afterwards the owner of the Gibson mortgage 
brought an action in the federal circuit court and there 
obtained a decree permitting him to redeem the land. 
Having been deprived of his property under this decree, 
the plaintiff contends that he is entitled to a judgment 
against the sheriff and his sureties for the money con- 
verted by the sheriff to his own use. It seems to us that 
he is clearly entitled to this relief. It was the duty of . 
the sheriff to pay over to the person or officer entitled 
thereto all moneys which came into his hands by virtue 
of his office. The bond in suit was given to secure the 
performance of that duty. The money paid by plaintiff 
came into the sheriff’s hands by virtue of his office. He 
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was therefore bound to pay it over to the person lawfully 
entitled to receive it. The owner of the second mortgage 
was entitled to receive it up to the time he exercised the 
right of redemption given him by the federal court. After 
that time it belonged absolutely to the plaintiff. The 
principle of subrogation made it his. By asserting the 
right of redemption the owner of the second mortgage 
renounced his right to the purchase money in the sherifi’s 
hands and the plaintiff at once succeeded to the latter 
right. By giving up the land to satisfy the mortgage the 
plaintiff became in equity and good conscience the owner 
of the mortgage; he became, by the doctrine of subroga- 
tion, the equitable assignee of the security which he had 
discharged. Arlington State Bank v. Paulsen, 57 Nebr., 
717; Emmert v. Thompson, 52 N. W. Rep. [Minn.], 31. 
In reaching this conclusion, the writer does: not wish to 
be understood as conceding the correctness of the decree 
of the United States circuit court, nor as agreeing to the 
doctrine of Peterborough Savings Bank v. Pierce, 54 
Nebr., 712, upon which it is said the federal decision is 
in part founded. 

The judgment of the district court is reversed, and the. 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THOMAS J. SMITH ET.AL. V. FINLEY SMITH. 
FILED May 8, 1902. No. 11,441. 


1. Conditions Subsequent. Ordinarily, where a devise of real prop- 
erty is couched in such language as to show an intention to 

. vest title in the devisee immediately upon the will becoming 
operative, and attached to the devise are certain conditions, 
the compliance with and performance of which may accompany 
or follow the vesting of the title in the devisee, such conditions 
will be construed as conditions subsequent. 


2. Conditions set out in the opinion in the present case. held 


to be conditions subsequent. 
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3. : REASONABLE: BaptismaL NaME. Conditions in a will that 
the devisee should be‘christened and baptized by a certain name, 
and none other name, and that he shall maintain and be known 
by that name during his natural life, are reasonable, such as a 
testator may lawfully impose, and enforceable. 


4. Construction of Will. The provisions and conditions of a will, like 
those of other contracts, are to be construed by the courts with 
the view of carrying out the intentions of the testator. 


5. Will: Coxpriance Witir Conpitions. The deceased, Thomas 
Smith, by his last will devised his real estate to a son near two 
years old, by the name of Finley Smith, by his second wite. 
The son had, before the execution of the will, been given the 
name Bertrand Smith. Attached to the devise were the condi- 
tions that the said son should be baptized and christencd 
Finley Smith, and none other name but Finley Smith, and that 
he should maintain and be known by that name during his 
natural life, and, if such conditions were not performed and 
complied with, the real estate devised should revert to the tes- 
tator’s other children (naming them), and their legal heirs. 
The evidence discloses that, while formal compliance had been 
had of the condition of the will as to the devisee being baptized 
and christened by the name Finley Smith, that he had never 
maintained or been known by that name prior to the time he 
arrived at twenty-one years of age, when a contest arose as to 
his rights to the property under the said provisions of the will. 
Held, That by reason of such non-compliance, and the failure 
to perform the condition imposed by the terms of the will, 
the title of the devisce to the property devised thereby. ceased 
and terminated, and that such property reverted to the other 
ehildren of the testator, and their heirs, according to the al- 
ternative provisions of the will. 


Error from the district court for Otoe county. 
Tried below before RAMSEY, J. Reversed. 


Stephen B. Pound and Roscoe Pound, for plaintiffs in 
error. 


W. F. Moran and W. C. Sloan, contra. 


Horcoms, J. : 


One Thomas Smith, deceased, by his last will devised 
his real estate, some 240 acres, situated, in Otve county, 
and being ali the land he owned, to his infant son, by the 
name of Finley Smith. The devisee named was.the issue 
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of a second marriage by the testator. To the devise were 
attached certain conditions, upon the failure to comply 
with or perform which, the title.of the devisee, Iinley 
Smith, in and to the lands devised, was to cease and 
terminate, and the property devolve on the children of the 
testator by his first wife, and their heirs. The will further 
provided that the executors therein nominated were to 
have charge of the said real estate until the son, Finley 
Smith, should arrive at his majority, when the same, with 
the accrued rents and profits, was to be turned over to 
him; he then and thereafter to have full control and unre- 
stricted possession of all of said property. When Finley 
Smith arrived at the age of twenty-one, the executors 
made their final report to the probate court; and prior 
to any order directing the delivery of the possession of 
the property in the hands and under the control of the 
executors to the devisee, Finley Smith, the other heirs 
mentioned in the will filed formal protest and objection 
to any order of distribution of the estate in favor of the 
said Finley Smith, on the ground and for the reason that 
the conditions mentioned in the will, which by its terms 
were to be performed and complied with by the devisee 
first named, had not been complied with nor fulfilled, and 
because thereof his title to the property had been for- 
feited, and the objectors thereupon: became invested with 
the title to the property, under the alternative provision 
of the will. From a finding and order in the probate court 
adverse to the devisee, Finley Smith, he appealed to the 
district court. After issues were formed and a trial had 
in the latter tribunal, the order of the probate court was 
vacated and set aside, and a decree entered in favor of 
the devisee, Finley Smith. Those to whom the land was 
devised over on a failure to comply with the conditions 
imposed on the devisee, Finley Smith, prosecute error 
proceedings in this court for the purpose of obtaining a 
review and reversal of the findings and decree of the dis- 
trict court. 

The provisions referred to in the will of the testator, 
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Thomas Smith, deceased, which give rise to the present 
controversy, and have resulted in the litigation we are 
asked to review, are as follows: 

“J hereby devise and bequeath to my son, Finley Smith, 
by my second wife, Sarah, all of my lands and real estate 
lying and situate in Hendricks precinct, Otoe county, 
Nebraska. This devise and bequest is made on the fol- 
lowing terms and conditions. That my son [Finley shall 
have for his support the entire net proceeds from said 
lands and real estate until he reiches the age of twelve 
years. My executors to have full charge and control of 
all of said real estate and lands. To rent the same, pay 
all taxes and necessary repairs to prevent waste and pay 
the balance to the guardian of my son Finley for his said 
support. After he shall have reached the age of twelve 
years then the net income from the said farm as afore 
said shall be placed at interest both principal and accru- 
ing interest, until my son Finley shall have reached the 
age of twenty-one years, when the whole amount shall be 
paid him by my executors. My son Finley shall have no 
further use of said, moneys out of said lands except as 
aforesaid, nor the occupancy of said lands until he has 
reached the full age of twenty-one years then he is to 
come into the full possession of the same and to have and 
hold all the right, title and interest I am now possessed of 
in said lands and real estate. 

/ “The conditions of the above devise and bequest to my 
son Finley are these: That my son Finley shall be baptized 
and christened Finley Smith and none other name but 
Finley Smith, and that he shall maintain and be known 
by that name, during his natural life. If otherwise that 
is to say, if he is not christened Finley Smith and does not 
maintain that name, then this devise and bequest to my 
son Finley Smith shall be of no effect whatever and void, 
and my real estate and.lands shall be divided equally 
among my three sons, William, John R., and Thomas, or 
their legal heirs. And I make a further condition to my 
bequest and devise to my son Finley. That should my 
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son Finley die before he marries and has issue then in 
that case, the said lands shall revert to my three sons 
William, John R. and Thomas, and be divided equally 
among them as before mentioned.” 

While some collateral questions are presented in briefs 
of counsel of respective parties, in our view of the record 
now before us the main and important question to be de- 
termined is whether, as a matter of fact, there has been 
such a compliance with the terms and conditions of the 
. will with respect of the devise to Finley Smith as to entitle 
him to the property of the deceased testator, or whether 
the property should be held to revert to the other devisees 
mentioned, under the terms of the will, because of non- 
compliance with such conditions. It seems reasonably 
clear, as we read the entire instrument, that the condi- 
tions heretofore set forth to be performed and complied 
with on behalf of, and on the part of the said Finley Smith 
were to follow and be complied with after the vesting of 
the estate in the person mentioned, and are therefore con- 
ditions subsequent; that is, by the terms of the will the 
property was devised to the son Finley Smith on the death 
of the testator; the title to remain in him, and the prop- 
erty to be held and possessed by him, only on condition 
that he should be baptized and christened Finley Smith, 
and none other name but Finley Smith, and that he should 
maintain and be known by that name throughout his nat- 
ural life, and that in the event of either of the conditions 
named, or both of them, not being complied with, the prop- 
erty should revert to the testator’s other sons therein 
named, and their legal heirs. Such construction, we think, 
carries out the intention expressed by the testator, and 
gives force and effect to all the different provisions of the 
instrument. The title to the property did not vest in the 
executors, the other devisees mentioned, except, on breach 
of the conditions named in the will, nor in the heirs at 
law. Consequently we think the title must be held to have 
vested on the death of the testator conditionally in the son 
Finley Smith, to be divested on failure to comply with the 
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conditions by which it was provided he should hold his 
title. This construction we regard as the only reasonable 
one to be given, and in harmony with the authorities gen- 
erally on the subject. Tiedeman, Real Property, sec. 273; 
Finlay v. King’s Lessee, 3 Pet. [U. S.J], 345; Taylor vt. 
Mason, 9 Wheat. [U. 8.], 825; Petro v. Cassiday, 13 Ind., 
289; Bell County v. Alexander, 22 Tex., 350; 2 Jarman, 
Wills (Notes by Randolph & Talcott), p. 509, and note 3. 
The property -was the testator’s in his lifetime. It was his 
to make such disposition of as accorded with his own views 
and judgment, and in its devolution he could impose such 
conditions as to him seemed proper, which were not in 
themselves unreasonable in character, or contravened by 
some recognized rule of public policy or positive law. That 
the conditions imposed are reasonable, and such as he was 
authorized to prescribe, is not questioned, and can not, we 
think, be challenged on any tenable grounds. 1 Under- 
hill, Wills, sec. 516; 2 Jarman, Wills (Randolph & Tal- 
cott ed.), p. 579; Taylor v. Mason, supra; Webster v. 
Cooper, 14 How. [U. S.], 488, 500; Merrill v. Wisconsin 
Female College, 74 Wis., 415, 48 N. W. Rep., 104. In such 
a case it. is the duty of the court to construe such pro- 
visions in a will, like all other contracts, with a view of 
carrying out the intention of the testator. St. James Or- 
phan Asylum v. Shelby, 60 Nebr., 796, 811. 

With these preliminary observations we proceed to a dis- 
cussion of the record relative to the question of whether 
the conditions subsequent to which we have alluded have 
been performed and complied with, so as to preserve to 
the defendant in-error title to the property devolving on 
him by the terms of the instrument under consideration. 
The district court found there had been a substantial com- 
pliance with such conditions, and, in reviewing the case, 
we are required to determine whether such finding is recon- 
cilable with any reasonable view which may be taken of 
the evidence subinitted in the cause. As introductory to 
what follows, we should perhaps here state that it is dis- 
closed by the record that the mother of the son Finley 
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Smith and the deceased had been married but a short time 
prior to his death; the son at the time of his father’s death 
being under two years of age. The son, it seems, had been 
naned after his birth, and before the execution of the will, 
Bertrand Smith. It appears that the deceased and his 
second wife failed to live together peaceably and harmoni- 
ously; that she had applied for a divorce, was living apart 
from him during his last sickness, and was not at his bed- 
side at his death. A short time prior to his death, and 
apparently in contemplation of his early demise, the hus- 
band and wife, in a discussion of their domestic affairs, 
agreed that the child’s name should be changed from Ber- 
trand to Finley, and that he should become a beneficiary 
of the father’s estate by will thereafter to be executed. 
The reason therefor will appear later on. No provisions 
were made in the will for the wife, nor was she mentioned 
as a beneficiary; and, save her dower interest, she was 
given nothing of the estate of the deceased. After the in- _ 
cident just mentioned, the will in controversy was exe- 
‘cuted, with the conditions included therein which we have 
noted. The testimony of the mother is that the child, 
about ten months after the decease of the testator, was 
christened Finley Smith, and that he maintained that 
naine until he was twenty-one years old, when the present 
litigation had its origin. The son testified to substantially 
the same state of facts as the’mother, except that his rec- 
ollection did not extend back to the acts of christening, or 
regarding matters transpiring before he became six or 
seven years of age. 

Regarding the statement that the son had maintained 
the name Finley Smith since the alleged christening, we 
ean regard it only in the nature of a conclusion, rather 
than a statement of fact, and unquestionably contradicted 
by every transaction and fact shown in evidence during 

_ the entire period covered by the testimony. It is manifest 
that the father desired his son to be named and known 
as Finley Smith, and none other naise, in order to conform 
to a family custom existing for many years of its past 
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history, and also to perpetuate that particular name, in 
honor of a brother bearing the same name. The name 
appears to have been one maintained in the family for 
generations. It was these considerations, and to accom- 
plish the object mentioned, which caused the testator to 
devise to the child of his second wife all his real estate, 
to the exclusion of his other children. As we view the 
record, it is obvious that the one purpose and object which 
actuated the testator respecting the matter, and induced 
him to make disposition of the property as he did to the 
son first mentioned, and to make his title thereto depend 
on the conditions so forcibly and clearly expressed in his 
will, was solely to perpetuate the name Finley in the fam- 
ily, as had been the custom for generations past and gone. 
Have those conditions been fairly met and complied with? 
The actual facts, as disclosed by the record,—and they are 
not controverted save by the very general answers of the 
mother and son to which we have made mention,—are sub- 
stantially as follows: The will was executed October 27, 
1879, and the testator died November 14th, following. The 
child called Finley Smith in the will was at the time of the 
death of his father under two years of age, and prior to 
that time had been given the christian name Bertrand. It 
appears that after the death of the testator, and the pro- 
bate of his will, the mother, in September, 1880, had the 
child baptized by the name of Finley Smith; the ceremony 
being performed privately by a minister of the Seward 
Mission of the Methodist Protestant Church at Utica, in 
Seward county, in the room of a private dwelling-house 
where the mother was then staying; there being no wit- 
ness to the ceremony, save the lady with whom the mother 
was staying. The certificate introduced in evidence sim- 
ply recites “that Finley Smith was baptized by the under- 
signed, an ordained minister of the M. P. Church, pastor 
“ of the Seward Mission Nebraska Conference, given this 

first day of September, 1880. C. E. Phinney, Pastor. Wit- 

ness, Mrs. S. E. Babcock.” It is insisted that this act of 

christening and baptism was not in good faith, with a view 
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of carrying into effect the intention of: the testator, and 
there appears much merit in the contention. The mother 
_ Soon returned to Bennett, Nebraska, where she had for- 
merly resided, and the child continued to be known as Bert 
or Bertie Smith,—a contraction of the name first given,— 
and was so called by the members of his own family, con- 
sisting of the mother and two older half-brothers. When 
he was old enough to go to school, his name was given 
to the census enumerators and enrolled in the school reg- 
isters as Bertie Smith, and he was so known among his 
schoolmates and playmates generally. The evidence is 
conclusive that his name was never in fact changed, and 
it was not known among those with whom he associated 
that his name was other than Bert, Bertie or Bertrand 
Smith. It is true the mother testifies that she did not 
call him by these names, but she called him “babe” or 
“son”; and it is equally true that she knew all the time 
that the name by which he was known generally, and that 
which was used in the family in her presence and hearing. 
and apparently with her consent and approval, if not act- 
ual procurement, was contrary to the wishes and intention 
of the testator, and in violation of the expressed provisions 
of the will. When he was seven or eight years old the 
family removed to Lincoln, where, so far as the evidence 
discloses, the name of Bertrand, or one of its contractions, 
was still maintained as his Christian name, and by which 
he was known to those with whom he associated. After 
residing in Lincoln some two years, the family removed 
to California, where it remained until about the time the 
son arrived at the age of twenty-one, when they returned 
to Bennett, Otoe county, where they resided, except for 
a short time when in the state of Iowa, until the com- 
mencement of the present litigation. During all this period 
of time the son maintained the name of Bertrand, first 
given him, with the possible exception of rare occurrences. 
when his name would be signed with the initial letter F., 
as standing for a middle given name. At no time and 
no place does it appear from the evidence that he main- 
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tained the name Finley Smith, used that name as his right- 
ful one, or was ever addressed by such name by those with 
whom he associated or did business. When he returned 
to the neighborhood where he had lived as a child, he was 
there again called and known by his early name of Bert 
and Bertie, and gave full recognition to that name as 
being his right one,—made no objection, correction or pro- 
test when so addressed. He managed and conducted his . 
business affairs, received mail, signed papers, and in other 
ways held himself out to all the world by and under the 
name of Bertrand, Bert, and Bert F. Smith. AJl this the 
son himself practically admits in his testimony while on 
the witness stand. Notwithstanding his compliance with 
the provisions of the will was vigorously challenged by the 
other children, and a trial had regarding the matter, he 
could not, nor could his mother, who must in some degree 
be held responsible for the condition of affairs, and who 
testified in his behalf, produce the slightest documentary 
evidence, save the certificate of baptism mentioned,—no 
signature, no correspondence, no written memoranda, and 
no writing of any kind during the twenty-one years of his 
life, voluntarily entered into or made by either him or 
his mother, who was his natural and legal guardian,—as 
proof that he had in good faith been given, taken, adopted 
and maintained as his true name, Finley Smith, in con- 
formity with the expressed desire and intention of his 
deceased father, the testator. If further proof is lacking 
of a manifest failure to eomply with the conditions of the 
will, it is found in the fact that after the litigation had 
begun, and when he was called upon to show that he had 
maintained the name Finley Smith, according to the pro- 
visions of the will and intentions of the testator, he was 
unable to correctly spell the name Finley until he had 
been instructed after incorrectly spelling the name in sign- 
ing the paper first filed in the case in his behalf. 

It is urged in excuse for the action of the devisee that 
he can not be held accountable for any act or omission to 
act until he arrived at the age of his majority. But this, 


fs | 
(a) 
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clearly, was not the intention of the testator, as expressed 
in his will, and it was for him to prescribe and define the 
terms and conditions upon which his property should de- 
scend on the devisee first named; and the conditions he 
imposed, it would seem, should be complied with, whether 
accomplished by the son’s acts, on his own volition and 
judgment, or by another acting for and on his behalf. 
Johnson v. Warren, T4 Mich., 491; Merrill v. Wiscon- 
sin Female College, T4 Wis., 415; Stover’s Appeal, 
77 Pa. St. 282. Clearly, from the wording of the 
instrument, it was the intention of the testator that 
the devisee should be baptized and christened Finley 
Smith within a reasonable time after his death and the 
probate of his will, and that he should maintain that name, 
and none other, as therein expressed during his natural 
life; that is, from the time of the christening and baptism, 
for the remainder of his life, he should maintain the name 
Finley Smith, given him by the contemplated christening. 
It was not the intention of the testator that he should be 
christened by the name Finley, and then, at some future 
and indefinite period, assume, be known, and maintain 
that name, but that the act of christening was to be fol- 
lowed continuously by all acts necessary and required to 
maintain the name thus bestowed on him, and that com- 
pliance with such condition should be had within a rea- 
sonable time after the will became operative, and be con- 
tinuous thenceforward during the period of his natura) 
life. Drew v. Wakefield, 54 Me., 291; Carter v. Carter, 
14 Pick. [Mass.], 424; Ross v. Tremain, 2 Met. [Mass.], 
495; Tilden v. Tilden, 138 Gray [Mass.], 103, 109; Ward 
v. Patterson, 46 Pa. St., 372; Schouler, Wills, sec. 600. 
It is obvious that the testator was jealous lest that par- 
ticular name, and none other, should not be borne by his 
offspring and devisee; and, desirous of the name being 
maintained, uncorrupted with any other, so expressed him- 
self in unmistakable terms.’ It was not incumbent on the 
devisee or his guardian to accept the conditions. Whether 
to comply with the terms of the will or not was a matter 
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regarding which there was freedom of action; but the de- 
visee can not, without disregarding the provisions of the 
will, and doing violence to the intention of the testator, 
be allowed to accept the benefits conferred without com- 
plying, in truth and substance, with the conditions im- 
posed. But viewing the matter entirely in the light of 
the acts and conduct of the devisee, leaving out of consid- 
eration altogether what transpired before he arrived at 
the age of understanding and accountability, no different 
conclusion can be reached. He testifies that when he was 
nine, ten, or eleven years of age he was informed by his 
mother of the conditions of the will; and it is apparent 
she knew well and fully its provisions from the time of its 
probate, December 31,1879. He also testifies that he knew 
of his right name under the terms of the will when he was 
seventeen or eighteen years old. And yet it is as conclu- 
sively shown that at no time thereafter, until after the liti- 
gation began, did he attempt to maintain the name Finley 
Smith, or recognize in any way that name alone as being 
his true name. While there was no formal notice given 
either him or his guardian by the executors of the condi- 
tions named in the will, it is too obvious for discussion 
or doubt that they were fully cognizant of them from the 
time he arrived at the years of understanding, and his 
guardian: from the time of the probate of the will. The 
conclusion is irresistible that the testator’s intentions and 
his expressed conditions have been disregarded, with ref- 
erence to his property passing to the devisee first named, 
and, because of the non-compliance with such conditions, 
it was his intention and direction that the property should 
pass to the other children named in the will, and their 
legal heirs; and it is the duty of the courts to give force 
and effect to his intentions as thus expressed. The instru- 
ment was of his making, and to properly construe its pro- 
visions and enforce them, not to change its terms or make 
a new will, is why resort is had to the courts by those 
interested in its execution. 

Our conclusion is that, for the reasons stated, the find- 
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ing and decree can not be sustained under the evidence. 
The decree is therefore reversed and set aside, and the 
cause remanded, with direction to enter judgment in favor 
of those entitled to the expectant estate, in conformity 
with the views herein expressed. 


REVERSED AND REMANDED. 


JAMES A. ROSE ET AL. V. HENRY SIEKMANN. 
FitED May 8, 1902. No. 11,807. 


Confirmation of Sale. 


Error from the district court for Adams county. Tried 
below before BraLL, J. Affirmed. 


F.P. Olmstead, for plaintiffs in error. 
Snider & Logan, contra. 


Hotcoms, J. 


It is contended in this case that the trial court erred 
in entering an order of confirmation of a sale of real estate 
made in foreclosure proceedings over the objection of the 
defendant below. It is argued that the appraisement of 
the property was inadequate and “unconscionably low and 
unjust.” The property was appraised at $800. Two wit- 
nesses, called by defendant in error, made affidavit that 
the property was worth only the sum fixed by the ap- 
praisers. To overcome this showing in support of the ap- 
praisement the plaintiff in error presented affidavits of 
two witnesses who say the property was worth $1,000. 
When the record discloses a state of facts such as just 
“narrated, and a conflict of opinion as to value exists as it 
does in this case, it is difficult to discern wherein the court 
erred in upholding the appraisement and entering a final 
order of confirmation. The most that can be successfully 
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urged by plaintiff in error is that the appraisers were mis- 
taken in the value adopted by them. This alone is insuffi- 
cient to justify an order vacating the appraisement. WNel- 
son v. Alling, 58 Nebr., 606, and authorities there cited. 
Furthermore, the property suld for more than two-thirds 
of its alleged value as contended for by plaintiff in error. 
so that if it be conceded the valuation he places on the 
property is correct he has not been prejudiced by the ap- 
praisement complained of. Unland v. Crane, 63 Nebr., 
451. 
The order complained of is accordingly 
AFFIRMED. 


NATHAN PRATT ET AL., APPELLEES, V. GEORGH E. LEAN, AP- 
PELLANT, 


FIED May 8, 1902. No. 11,829. 


Confirmation of Sale. 


APPEAL from the district court for Howard county. 
Heard below before Munn, J. Affirmed. 


Bell & Robinson, for appellant. 
FP. J. Taylor, contra. 


HOLcoMB, J. 


Appellant’s objections to confirmation are altogether 
. without merit and can hardly be regarded otherwise than 
as frivolous. It is objected that no return of the sheriff 
to the order of sale was filed within sixty days from the 
date thereof, nor at all. It is not required that the return 
should be made within sixty days, and the record contra- 
dicts the other statement in the motion, the return having 
been filed before confirmation was asked and before objec- 
tions were interposed. 

It is also objected that no certificates of liens were filed 
before the day of sale, nor at all. This is also contradicted 
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by the record, which shows the appraisal of the real estate 

on April 17 for the purpose of sale, and a filing of a copy 

thereof, together with the certificates of incumbrances, in 

the office of the clerk of the court on the day following. 
The order of confirmation appealed from is 


AFFIRMED. 


T. T. McDonaLp v. TOOTLE-WEAKLEY MILLINERY COM- 
PANY. 


Ficep May 8, 1902. No. 11,848. ® 


1. Peremptory Instruction: Unpisputep Facrs. Where there are no 
disputed facts for the determination of the jury, it is not error 
to give a peremptory instruction in favor of the party entitled 
thereto on the undisputed facts. 


2, Evidence. Evidence examined, and held that no question of negli- 
gence on the part of plaintiff is presented, such as would re- 
lieve the defendant of his liability as guarantor of the payment 
of the debt sued for. 


3. Liability of Guarantor. It is not required that exclusive reliance 
be placed on the guaranty of a third party to pay the debt of 
another in order to recover on the liability of such guarantor. 
If the credit was extended on the faith of the guaranty this is 
sufficient. 


Error from the district court for Madison county. 
Tried below before CoNnES, J. Affirmed. 


George F'. Boyd, for plaintiff in error. 
Mapes & H azen, contra. 


HowLcoms, J. 


This action was instituted against the plaintiff in error, 
defendant below, as guarantor, for a balance due on a bill 
of merchandise sold by the plaintiff to one Mrs. M. E. 
Northington. The written guaranty on which the action is 
grounded is as follows: ; 

“DEAR SIR answering to your inguery on this sheet will 
say I have Louned Mrs, Northington Sufecient capital to 

41 
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Start in the Bisness she hes Now conductin and am re- 
sponcible for all Bills she contracts in her Bisness. 
: “T. T. McDonanp.” 

After the issues as made by the pleadings were formed, 
the cause was reached for trial and on the submission of 
the evidence the court peremptorily instructed the jury to 
return a verdict for the plaintiff for the amount claimed. 
A motion for a new trial being overruled, judgment was 
entered on the verdict, and to secure a reversal thereof 
the defendant prosecutes error. It is urged as grounds of 
reversal that by the peremptory instruction given, the 
trial court committed error in three particulars, 

First it is argued in brief of counsel for plaintiff in error 
that the question of whether or not the person to whom 
the goods were sold had closed out and discontinued the 
business in which she was engaged when the guaranty 
was given, and later on began a new business to which the 
guaranty did not extend or apply, should have been sub- 
mitted to the jury as a disputed, question of fact for its 
determination. The answer alleged that the business 
which the debtor was engaged in at the time the guaranty 
was given had been closed out and ‘discontinued, but later 
on a new business begun, during which latter period the 
goods, the value of which is sued for, were sold, and for 
that reason the defendant was not liable on his guaranty. 
Examination of the evidence on this point shows indis- 
putably that the business Mrs. Northington was engaged 
in when the guaranty was given, was continued until some 
time after the bill of goods in controversy was sold. The 
alleged discontinuance consisted only in the purchaser, 
who was a milliner, closing her millinery store for a brief 
period during the dull summer months, a part of which 
time she was absent from the village in which she carried 
on her business. The business and the business fixtures, her 
store-room and goods not sold, remained as before under 
her custody and control, and the business actively resumed 
about the time of the purchase of the goods in controversy. 
The guaranty was given January 22, the order for the 


Von. 64] JANUARY TERM, 1902. 579 


McDonald v. Tootle-Weakley Millinery Co. 


bill of goods in controversy made August 1, and the goods 
sold August 20. We find no disputed question of fact on 
this point to submit to the jury and the trial court there- 
fore committed no error in that regard. 

It is next contended that the plaintiff was so negligent 
in its effort to collect the money due from the purchaser 
as to relieve the guarantor of all liability. It is claimed 
the purchaser sold her business in January following, of 
which fact the plaintiff was advised, and requested to for- 
ward its account against her to a local bank for collection. 
The evidence is uncontradicted that, inmediately upon re- 
ceipt of the information mentioned, the account was for- 
warded through plaintiff’s attorneys to the bank, as re- 
quested, for collection, but before it had reached the bank 
the funds of the debtor had been withdrawn. It does not 
appear that she had at any time made any arrangement 
to pay the account. All that appears is that the bank held 
the check given as payment by the purchaser of the busi- 
ness to Mrs. Northington for a day or two, presumably for 
the purpose of collection. The application of the pro- 
ceeds of the check was at all times under the direction and 
control of Mrs. Northington, who had sold out her busi- 
ness. It does not appear that the bank at any time had 
funds at its disposal to satisfy the balance due on the 

‘account in controversy. This certainly presents no ques- 
tion of negligence which in any possible view of the mat- 
ter could relieve the guarantor of the liability he had as- 
sumed. : 

‘The third and last ground on which error is sought to be 
predicated is that the goods were sold on the strength and 
individual credit and standing of the purchaser and that 
the court erred in assuming that the goods were sold en- 
tirely on the strength of the guaranty. On this point it is 
suilicient te say that the plaintiff relied on the guaranty 
and extended credit on the faith of it. It is not required 
that exclusive reliance was placed on the guaranty. The 
seller may have relied, and probably did rely, on the credit 
and standing of the purchaser, as well as on the faith of 
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the guarantor’s ability and liability to make good any de- 
fault of the principal debtor, and that it did this is beyond 
serious controversy. 

We perceive no error in the record and the judgment o 
the trial court should be, and accordingly is, 


AFFIRMED. 


FANNIE MOSELEY, APPELLEE, V. J. M. IILLEBROWN Bf AL, 
APPELLANTS. : 


FILED May 8, 1902. No. 11,312. 


No Merit in Appeal From the Confirmation of Sale. 


APPEAL from the district court for.Fillmore county. 
Heard below before Srunss, J. Affirmed, 


Charles H. Sloan, for appellants. 


John Barsby, contra. 


SEDGWICK, J. 


The Citizens’ Bank of Geneva appealed from the con- . 
firmation of a sale of real estate in Fillmore county. There 
is no merit in the appeal. 

The objection that the officer who made the sale was not 
qualified to do so is based solely upon an affidavit which 
says that he was not sheriff on the 24th day of January, 
1900, the day of the sale. It is admitted in the brief filed 
that he was sheriff at the time the order of sale was issued 
and no reasons are given in the affidavit, nor is there any 
statement of facts from which it might be found that he 
had ceased to be sheriff. The court found that the sale 
was duly made by the sheriff of Fillmore county and this 
objection is wholly without merit. 

It appears that no revenue stamp was attached to the 
certificate of the appraisement; but it has been several 
times held by this court that, under the act of congress 
of 1898, omission of revenue stamps from certificates in 
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legal proceedings in the state courts did not invalidate — 
those proceedings. 


The decree of the district court is 
AFFIRMED, 


iy 


Frank P. THOMAS v. ESTATE OF JOHN D. THOMAS, DkE- 
é CEASED. 


FILED May 8, 1902. No. 11,082. 
Commissioner’s opinion, Department No. 1. 


1, Placing Law Case on Equity Docket Over Plaintiff's Objection: 
Waiver. Error in placing a law case on an equity docket over 
plaintifi’s objection is waived, if at the trial plaintiff expressly 
declines hearing before a jury. 


2. Harmless Error. Error in holding witness incompetent and refus- 
ing all her testimony is immaterial, if the testimony offered, 
together witb the proofs received, shows no right of action. 


we 


. Illegitimate Child: PREscRIBED EVIDENCE OF PATERNITY. Section 
31, chapter 23, Compiled Statutes, in making an illegitimate 
child an heir of the person who “shall, in writing, signed in 
the presence of a competent witness, have acknowledged him- 
self to be the father of such child,” only provided for the pre- 
scribed evidence of paternity. 


4. What Need Not Appear. No intention to make the child an heir, 
and no distinct statement that it is an illegitimate child, need 
appear in the writing. 


5. Marital Confidence: MarriaGE Voip AB INITIO. A woman whose 
marriage with decedent was annulled during his lifetime be- 
cause of the existence of a former husband at the time of the 
marriage is a competent witness against his estate as to facts 
learned otherwise than by communications from deceased dur- 
ing the existence of marital relations. 


Error from the district court for Douglas county. 
Tried below before Fawcert, J. Reversed. 


John D. Ware, for plaintiff in error. 


George A. Magney, contra. 
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HASstTInes, C. 


The dispute in this case relates to the construction of 
section 31, chapter 23, Compiled Statutes, 1901. The 
specific question seems to be whether the acknowledgment 
in writing, signed in the presence of a competent svitness, 
required of the father of an illegitimate child in order to 
constitute the latter an heir, is simply a provision for 
written evidence of paternity, or whether it is a require- 
nent of a written instrument signifying an intention of 
the father to change the status of the child. Plaintiff’s 
petition filed in the county court of Douglas county, in 
re estate of John D. Thomas, deceased, alleges that he is 
the illegitimate child of John D. Thomas; that the latter, 
about April 8, 1876, in a writing, signed in the presence of 
competent witnesses, acknowledged himself to be plain- 
tiff’s father. He asked to be adjudged and considered an 
heir of the estate of John D. Thomas. ‘The probate court 
decided against him. He appealed to the district court of 
Douglas county with the same result, and brings a petition 
in error to reverse the latter judgment. To this end he 
claims that the district court erred in holding that this 
was an equitable action, and that by so doing it deprived 
him of a jury trial. It appears that the action was orig- 
inally docketed in the district court as a law action; that 
subsequently, on defendant’s application, and over plain- 
tiff’s objection, it was transferred to the equity docket. It 
appears, however, that when the cause was called for trial 
parties were expressly asked if they demanded a jury, and 
replied in the negative. It would seem that this was a 
waiver of any error that might have been committed by 
reason of docketing the cause as one in equity. 

It is next complained that the testimony of the witness 
Sylvia E. Thomas, was by the district court erroneously 
excluded on the ground that the witness was incompetent. 
This witness was on September 1, 1875, married to the 
deceased in Omaha, Nebraska, and was about April 8, 
1876, the time of the transactions as to which she was in- 


° 
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terrogated, living with him as his wife. On February 17, 
1886, the deceased was by this court granted a decree an- 
nnulling said marriage on the ground that at the time it 
was entered into Sylvia IX. Thomas had a former husband 
still living. It is claimed that the marriage of the de- 
ceased, having been annulled for this reason, was as if it 
lad never been, and that there was no incompetency on 
her part to testify in this action. The witness was, how- 
ever, held.to be incompetent, and her evidence excluded, 
and on this ground it is claimed the judgment should be 
reversed. It is insisted, on the other hand, by the defend- 
ant in error, and by the guardian ad litem in the action, 
that even if the witness was competent, and her testimony 
wrongly excluded, it was, nevertheless, error without 
prejudice. The court, at the end of plaintiff’s testimony, 
dismissed the case without hearing any evidence on the 
part of the defendant estate on the ground that none had 
been produced on behalf of plaintiff. It is claimed that 
the entire transaction of alleged legitimation had been 
testified to by the witness Martha Haight. In order to 
sustain the action of the trial court, it is necessary to hold 
that the statements of Martha Haight, if taken as true, are 
“insufficient to maintain plaintiff’s claim. If the testimony 
of Sylvia E. Thomas was desired only to corroborate 
Martha Haight’s statement, it could certainly have no 
greater effect than to cause the latter to be taken as true. 
If, as defendant claims, the evidence received and that 
offered, taken together, do not make a case, then it was no 
error to dismiss it. An examination of the testimony of- 
fered by this witness discloses that the only evidence ten- 
dered on her part was as follows: 

“The petitioner offers to prove By the witness Sylvia E. 
Thomas that an agreement was drawn up between Mrs. 
Martha Haight and John D. Thomas, deceased, on the 8th 

.day of April, 1876, being drawn up by William L. Pea- 
body, and signed by John D. Thomas, deceased, and Mrs. 
Martha Haight, and was in words and figures as follows: 

“(This agreement entered into by and between John D. 


° 
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Thomas, party of the first part, and Martha Haight, party 
of the second part, Witnesseth : 

“first. That John D. Thomas, the party of the first 
part, hereby acknowledges himself to be the father of 
Frank P. Thomas, the child born to Martha Haight on the 
4th day of March, 1876, and in consideration of that fact, 
does hereby agree with the party of the second part that 
he will pay her the sum of $200 in payments of $16.663 
upon the first of each month for one year, and that at the 
end of said year he, the party of the first part, hereby 
agrees to adopt the said Frank P. Thomas according to 
the laws of the state of Nebraska. 

“Second. Martha Haight, the party of the second part, 
in consideration of the foregoing, hereby agrees with the 
party of the first part that she will at the end of one year, 
surrender up the said child, Frank P. Thomas, to the said 
John D. Thomas, party of the first part, and relinquish 
all rights to said child, and further agrees that she hereby 
relinquishes all claim and right against the said John D. 
Thomas, party of the first part, on account of any claim 
that she may have against him as being the father of her 
illegitimate child, Frank P. Thomas.’ ” 

The witness Martha Haight testified to the drawing up 
of an agreement by William L. Peabody of that date, and 
its signature by herself and by the deceased, and that she 
and the deceased and Mrs. Sylvia I. Thomas and Mr. Pea- 
_ body were all present. Martha Haight also- testified that 
the paper “read that he was to pay me so much a month 
until Frank was a year old, and then he acknowledged,— 
he said that he was the father of the child, and that he 
would take it at the end of the year,—why, he would take 
it and take it to his own home and have it adopted to him, 
because he said that he was abler for to do for it than I 
was, and Mr. Peabody drew up the writing to that effect 
that Mr. Thomas was to pay me so much a month until 
the child was a year old, and then that he was to take it 
and take. care of it and see that it was well done by.” In 
response to the question, “Have you stated all that that 


Vou. 64] JANUARY TERM, 1902. 585 


Thomas v. Estate of Thomas. 


written instrument contained?” she replied, “Well, only 
about the most particular part of it; Frank’s name and 
his age was in there.” “State all that you remember, 
whether it is particular or not?” “Well, the most of it 
that he was to take him, and he acknowledged he said 
that he was the father of the child, that he had no right to 
dispute it, and he said that he would take him and adopt 
him.” It would seem that the statements of Martha 
Haight covered all the essential matter embraced in the 
offer of testimony by the witness Sylvia E. Thomas. If 
the facts stated by Martha Haight, taken as true, estab- 
lished no right on the part of plaintiff as an heir of de- 
ceased, the mere signing without attestation or delivery of 
the agreement offered to be proved by Mrs. Thomas would 
show none. It is not necessary, therefore, to consider this 
objection further until it is decided whether the facts of- 
fered would have availed anything if found true. 

The third and final objection to the action of the trial 
court is thatit sustained the defendant’s motion to dismiss 
the proceeding at the end of plaintiff’s testimony on the 
ground that there was no evidence tending to establish his 
claim of legitimation. This claim rested on the testimony 
of Mrs. Dollie Winters, the claimant’s half sister, who 
testified that on one occasion she asked the deceased the 
claimant’s age, and was told by him that claimant was 
then thirteen years old, and the deceased added: “Any 
time you lose his age I have the papers that were drawn 
up between me and your mother; it is right in the trunk,” 
—and he pointed to the trunk. Witness also testified to 
his buying clothes and school books for the claimant. 
Martha Haight testified that the claimant was the son of 
John D. Thomas; that he was born March 4, 1876; that 
she was then an unmarried woman and was never married 
to John D. Thomas; that she was present in William L. 
Peabody’s office in Omaha, Nebraska, about April 8, 1876, 
and the transactions occurred as to which her statement 
has been given; that the deceased paid her the $16.663 
monthly for one year as agreed; that she had never seen 
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the writing since the time of its signing when the deceased 
took it; that this writing was signed on the next day after 
she had entered _a complaint against John D. Thomas for 
bastardy. Demand had been made for this writing upon 
the administratrix and her counsel. She and they denied 
all knowledge of it. It is claimed by them to be void be- 
cause not delivered, not attested, and so not fully executed. 
It is also objected that it does not state that Frank P. 
Thomas was an illegitimate child, nor express any inten- 
tion to make him an heir, and that, taking the agreement 
to have been as was offered to be shown by Mrs. Sylvia E. 
Thomas, such legitimation was to be by a subsequent 
adoption, which never took place. If this statute is to be 
taken as merely requiring a particular form of evidence 
of paternity in order to render any illegitimate child com- 
petent to inherit and only one that shall comply with the 
bare terms of the law, then the dismissal was erroneous. 
There was certainly competent evidence of such a writing 
having been in existence. It is true that, as tendered in 
proof, this agreement was a mere incident to the settle- 
_ment with the mother. There is, however, proof given and 
tendered that there was a writing, signed by John D. 
Thomas in the presence of witnesses competent to testify, 
in which he acknowledged himself to be the father of 
claimant.: It is‘earnestly contended on the latter’s behalf 
that this is all that is required. 

In this view counsel are strongly supported by the case 
of Blythe v. Ayres, 96 Cal., 5382. That court is expressly 
construing this same statute, and holds that holographic 
letters. of the decedent, whose signing was seen by com- 
petent witnesses, were a sufficient, compliance with the re- 
quirements of the law. This conclusion, so far as it rests 
on the ground that this statute was intended to permit 
any child born out of wedlock to inherit from his father, 
if he could prove his parentage in this way, was without 
dissent. The California court cites two holdings from 
Louisiana that the somewhat similar provisions of the 
Louisiana Code, drawn from the civil law, are simply to © 
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provide a means of evidence. In Succession of Fletcher, 
11 La. Ann., 59, 60, the decedent had made a deed of manu- 
mission of a slave, describing her as his “natural daughter 
slave,” and executed it with all the formalities necessary 
in acknowledging the parentage of an illegitimate child. 
It was held to have that effect in addition to its manifestly 
intended one of setting her free. In Remy v. Municipahty 
No. 2, 11 La. Ann., 148, 159, the same effect was given to a 
will which contained an acknowledgment of paternity, and 
had been executed in the manner prescribed for such ac- 
knowledgments. Both ‘are supported by French citations 
to the effect that only evidence of paternity of a particular 
kind is required. In Gaines v. Hennen,24 How. [U.S8. ],553, 
602, these provisions as to acknowledgment are discussed 
and traced to Justinian’s Novel, 117, and held to provide 
only for such specific evidence. Some cases are cited from 
Pennsylvania in which the statute requiring only that 
wills shall be executed in presence of two witnesses is held 
not to require any signature or attestation by them. 
Combs’ Appeal, 105 Pa. St., 155, 159; Camp v. Stark, 814 
Pa., 235,.238. A similar holding that no more formalities 
ean be required than the legislature has expressly pro- 
vided appears in Will of Smith, 52 Wis., 543, 547, and in 
Welch v. Adams, 63 N. H., 844. It is to be said, however, 
that in Beach v. Botsford, 1 Doug. [Mich.], 199, 40 Am. 
Dec., 45, a requirement that a confession of judgment 
must be in writing, signed in presence of the justice and 
one or more competent witnesses, is held to require their 
attestation. In Pina v. Peck, 31 Cal., 359, the court, with 
the concurrence of only three members,—the other two ap- 
parently not sitting,—held that a will duly signed and 
witnessed, describing the legatee as “my daughter,” and 
bequeathing to her personal property, was of no force to 
enable the natural child to inherit real-estate, because not 
made with the intention to legitimate her and so not within 
this statute. The decision is placed on the ground that the 
statute is in derogation of the common law, and so is to be 
construed strictly. This case is expressly overruled in 
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Blythe v. Ayres, supra, because, first, it was concurred 
in by only three justices; and, second, because since its 
decision the statute had been incorporated into the Cali- 
fornia Code, together with a provision that the Code 
should be liberally construed, and not with reference to 
the common Jaw. If this statute is to be construed as 
simply providing for special evidence of paternity, the 
fact that the writing was never delivered would seem to 
be without importance. Neither had the ‘will ever been 
delivered in Remy v. Municipality No. 2, supra. It would 
not matter who had it if it was simply evidence of pater- 
nity. If, however, an intention to change the status of the 
child is required on the father’s part, if the writing was in 
the nature of a grant of inheriting capacity, and to be 
effective must evince an iutention of the deceased to make 
the claimant one of his heirs, then his retention of it would 
show that such intention was imperfect, and that he de- 
sired still to retain his control of the matter. The non- 
delivery of a memorandum sufficient to satisfy the statute 
of frauds, is held to vitiate it, for the reason that it shows 
an imperfect execution, and to pass rights there must be 
such a delivery as places the instrument beyond the con- 
trol of the maker. Wier v. Batdorf, 24-Nebr., 83. If, as 
defendants in error claim, an instrument for the express 
purpose of acknowledging the claimant was necessary, he 
has no right. The writing itself, in providing for a future 


action of the deceased which should confer on the claimant ° 


the rights of a legitimate child, clearly negatives any in- 
tention to do so by means of the agreement then made with 
the mother. The retention of the instrument would be a 
further indication of lack of such then present intention. 
Ordinarily, of course, the intention to give a natural child 
the right of inheritance would concur with the making of 
the instrument. The cases in which there would not be 
such concurrence would be comparatively few. The ques- 
tion seems not to have arisen in Maine, where this statute 
has been in use since 1838 at least. Laws of Maine, 1838, 
ch. 338. In Nebraska the first territorial legislature 
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adopted the Iowa statute that an illegitimate child should 
inherit from one who should acknowledge him as a child, 
but such recognition must have been general and noterious, . 
or else in writing. Session Laws, 1855, p. 75. In 1856, | 
another statute was passed allowing illegitimate children 
to inherit only on the intermarriage of the parents and the 
father’s acknowledgment of parentage. Session Laws, 
1856, p. 125. In 1860, the present law was enacted. Ses- 
sion Laws, 1860, p. 64. As shown in the California cases, 
the question here is one of construction. It would seem 
that the common law of this subject is pretty thoroughly 
eliminated in Nebraska. There are some few cases in this 
country which adopt the rule that, in passing upon the 
rights of illegitimate children to inherit a strict construc- 
tion must be followed, as all such rights are statutory. At. 
conmnion law the illegitimate, like the alien, had no herit- 
able blood. The construction as to the alien is that, unless 
he is expressly mentioned, he has no part in statutes of 
descent. Stemple v. Herminghouser, 3 G. Greene [Ta.], 
408; Crane v. Reeder, 21 Mich., 24; Orr v. Hodgson, 4 
Wheat. [U. S.J], 453. The rights of illegitimate children 
have sometimes been treated in the same way. J’ina v. 
Peck, 31 Cal., 359; Furgeson v. Jones, 17 Ore., 204. In 
Hunt v. Hunt, 37 Me., 333, in construing this same statute, 
the court says: “Who are entitled to inherit as heirs of a 
deceased person, is, in this state, to be determined only by 
the provisions of the statute in force at the time of his 
decease. No rules of the civil or common law, further than 
they are adopted by the statute, can afford them the least 
aid.”” Generally, the courts hold that statutes for the re- 
lief of illegitimate children should have at least a fair 
construction. In re Jessup, 81 Cal. 408; Blythe v. 
Ayres, 96 Cal., 582; Dickinson’s Appeal, 42 Conn., 491; 
Sivanson v. Sivanson, 82 Tenn., 446. Even the alien, when 
expressly mentioned, is given whatever the statute clearly 
calls for. It is to be noted that the statute merely calls 
in this instance for an “acknowledgment” of a fact. It 
makes the illegitimate child “an heir of the person who 
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shall, in writing, signed in the presence of a competent 
witness, have acknowledged himself to be the father of 
such child.” If no more is asked of this son than the stat- 
ute by its terms requires, he is entitled to a share of his 
father’s estate if the evidence given and offered on his 
behalf is true. Whether or not it is true, he is entitled to 
have a jury decide if this statement of his father’s is re- 
quired merely as evidence of his paternity. Such we con: 
clude it is. The question which was not decided in Lind 
v. Burke, 56 Nebr., 785, it seems to us should be decided in 
the negative. No intention or desire that the child should 
become an heir seems needed if his father is pointed out 
by an acknowledgment of the paternity in the latter’s own 
hand, signed in the presence of a competent witness. 
Neither does it seem that the court should add to this. 
statute any requirement of delivery of this evidence, or 
that it be expressly mentioned that the child is illegiti- 
inate, or that the witness attest the writing. The statute 
might require all this, but by its terms does not. 

Since, under this conclusion, a new trial will be neces- 
sary, the question as to the competency of Mrs. Sylvia E. 
Thomas to testify must be examined. As above stated, in 
April, 1876, she was living with deceased as his wife. In 
1886 her marriage to him was by this court annulled on . 
the ground that when it was contracted she had a former 
husband living. It does not seem to be disputed that at 
the time her testimony was tendered she was a competent 
witness. It had long been found that the marriage to 
Thomas had never been a lawful marriage, and as soon as 
this was legally established, the supposed wife became 
a competent witness against her supposed husband. Miles 
v. United States, 108 U. S., 304, 314. The marital priv- 
ilege, however, would still apply to all communications 
made by the deceased while maintaining innocently mar- 
ital relations with the witness. It is sought to claim that 
the evidence tendered in this case was so obtained. The 
objection, however, was to the competency of the witness 
to testify to any transactions of her muppones husband. 
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In sustaining this objection the court went beyond the rule 
established in section 332 of the Code of Civil Procedure, 
which only prohibits testimony as to communications of 
one to the other while married, and applied section 331. 
In this the trial court seems to have erred. Section 331, 
disqualifying the witness, seems to apply only while the 
relation subsists. In this case it had been doubly dis- 
solved by annullment and death. 1 Greenleaf, Evidence, 
sec. 338. It is earnestly claimed that even section 332 does 
not apply, and Greenleaf’s Evidence, volume I, section 339, 
is cited to uphold the contention that, where no lawful 
marriage existed, even communications are not privileged. 
Greenleaf does not fully sanction the doctrine, and we do 
not think it is in accordance either with section 328 or 
with section 332 of our Code of Civil Procedure. It does 
not seem, however, that the transacticn of making this 
agreement with Martha Haight in the presence of Peabody 
should be regarded as a private transaction between hus- 
band and wife, or what she saw and heard of it, as a com- 
munication, so far as the facts are shown in this record. 
Bigelow v. Sickles, 75 Wis., 427. A thorough examination 
of the proposed witness on her voir dire should be made, 
and no evidence of facts learned by communications from 
the deceased while they held the relation of husband and 
wife should be permitted. What she learned otherwise 
than through her husband’s communications to her would, ° 
however, seem competent. 

It is therefore recommended that the judgment of the 
district court be reversed, and the cause remanded for 
further proceedings. 


Day and KirRKPATRICK, CC., concur. 

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


592 NEBRASKA REPORTS. [ VoL. 64 


Brinkworth v. Hazlett. 


HATTIp 8. BRINKWORTH ET AL. V. ALFRED HLAZLErT, RE- 
CEIVER. 


Firmep May 8, 1902. No, 11,679. 
Commissioner’s opinion, Department No. 1. 


1. Receiver: Exrcurtion: ReETuRN Nuria Bona: STOCKHOLDER’S 
LIABILITY: CONDITION PRECEDENT. It is not necessary that a 
receiver of an insolvent bank procure executions against him- 
self and a return of nulla bona on all claims against the bank 
before commencing action to enforce stockholder’s liability. 


2. Action: DerensE. In such action misconduct of the receiver and 
his possession of unreported assets is no defense. 


3. Conflicting Evidence: Frnpinc. Where evidence is merely con- 
flicting, finding of the trial court that a party was owner of 
certain shares in the bank at the time of insolvency will not 
be disturbed. 


4, Claim: Basis or Acrion. The “claim,” which can furnish the 
basis for an action to compel a devisee to return a portion of 
estate assigned to him by proper probate proceedings, must be 
one allowed in the probate court, or “established” by proper 
legal proceedings elsewhere, as a liability of the estate involved. 


Error from the district court for Gage county. ‘ried 
below before Lerron, J. Affirmed in part. 


Lirnest O. Kretsinger, for plaintiffs in error. 
G, M. Johnston and Fulton Jack, contra. 


HAasrinas, C. 


Mrs. Delia B. Hotchkiss was owner of four shares of 
capital stock of the American Bank of Beatrice, of par 
value of $100 each. he bank failed, and closed its doors 
July 1, 1893, and the state banking board took possession. 
A bond in the sum of $100,000 was given by the bank and 
its officers and the assets turned back and nine months 
allowed for voluntary liquidation. The liabilities were 
not paid and March 1, 1899, defendant in error was ap- 
pointed receiver and took charge of the assets. Mrs. Hotch- 
kiss died on July 2, 1897, in Gage county. She was pos- 
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sessed at the time of her death of real and personal prop- 
erty in the county more than sufficient to pay all her debts, 
including any liability to the American Bank or its cred- 
itors on account of this stock. August 30, 1897, a petition 
to probate the will of Mrs. Hotchkiss was filed. Septein- 
ber 24, 1897, was fixed as the day of hearing, and due notice 
given, and on that day the will was admitted to probate 
and administration with will annexed was granted to W. 
H. Mahanah. He gave bond, took his oath and assumed 
the duties of administrator the same day, and on the same 
day six months were allowed for filing of claims against 
the estate, and the first Monday in June fixed as the time 
for hearing them. An order was entered that notice of 
this be given by publication in the Beatrice Weekly Ex- 
press, which was done. March 25, 1899, the administrator 
petitioned to be discharged and for settlement of his ac- 
count. His petition was set for hearing April 21, 1899, and 


‘. notice was given. On that day the account of the admin- 


istrator was settled and, according to the terms of Mrs. 
Hotchkiss’s will, $537 was ordered distributed to Mrs. 
Bridges, her daughter, and plaintiff in error here. A like 
sum was allotted to Mrs. Brinkworth, the other plaintiff 
in error, and $53.94 to the Congregational Church of Bea- 
trice, and $104 to the Congregational Church of Odell and 
some real estate to another daughter, Mrs. McMahon. In 
the meanwhile, on June 27, 1898, ihe receiver had reported 
the assets of the bank exhausted and its liabilities to a 
large amount unpaid, and had been ordered to bring suit 
to enforce the liability of the stockholders. November 15. 
1898, the receiver filed a petition in the district court of 
Gage county against fifty-nine persons and corporations, 
setting out the incorporation and the insolvency of the 
bank, his receivership, the disposition of the assets, the 
remaining liabilities of the bank and that the defendants 
were stockholders either in their own right or as trans- 
ferees and successors in trust. Among the defendants 
Delia B. Hotchkiss was named. She was already dead, 


as has been seen. June 22, 1899, an amended and supple- 
42 
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mental petition was filed, setting out her death, the ap- 
pointment of her administrator, that he received $1,450 
of personal property, and paid $214 expenses, and dis- 
tributed the rest as above stated, and was discharged on 
May 12, 1899, on filing his receipts, and that a lot in Bea- 
trice was assigned to Mrs. McMahon. Four hundréd dol- 
lars was claimed from these distributees on account of 
Mrs. Hotchkiss’s liability as a stockholder. Summons was 
issued on the supplemental petition for Mrs. Bridges, Mrs. 
Brinkworth, the two churches and Mrs. McMahon. No 
service was obtained upon the latter nor upon the church 
of Odell. The service upon the Congregational Church of 
Beatrice was upon Hugh J. Dobbs, trustee. There was 
no appearance by any of these last three. Mrs. Brink- 
worth and Mrs. Bridges answered, denying generally; al- 
leging the receiver had funds of the bank not accounted 
for, the execution of the $100,000 bond and the turning of 
the assets over to the obligors without Mrs.‘ Hotclikiss’s 
consent, the sufficiency of the bond to provide for all 
claims, and that this action without her assent released 
Mrs. Hotchkiss; that the receiver’s authority was disputed 
by the creditors who were most of them looking to the 
bond; improper settlements with debtors of the bank; the 
statute of limitations; and the administration of Mrs. 
Hotchkiss’s estate with no claim filed against it and that 
thereby all claim against them was barred. In the same 
action John Warren had answered previously, denying 
generally, setting out the same defenses as to the action 
of the receiver in managing the estate and in addition had 
claimed negligence in not proceeding against the estate 
of Delia B. Hotchkiss. He also alleged that his daughter, 
Florence Warren, in 1888 became owner of ten shares of- 
the stock and subsequently five more were issued to her, 
in consideration of work for the bank as bookkeeper; that 
she died in 1891 and before her death gave the stock to 
her brother and sister; that after her death, against War- 
ren’s objection, this stock was taken up and a new certifi- 
cate issued to him; that he, on behalf of his son and 
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daughter, the true owners, traded this stock, before any 
liability accrued on it, to one Frorer and the considera- 
tion was turned over to the true owners and the stock 
assigned and requested to be transferred on the bank’s 
book, and, if it was not done, no fault nor liability attached 
to him, Warren. This answer of Warren’s seems to have 
led to the proceedings against the beneficiaries under Mrs. 
Tfotchkiss’s will. Replies were filed denying the new mat- 
ter in the answers and denying the sufficiency to constitute 
a defense, of the allegations of funds in the receiver’s 
hands, and of the various allegations as to the previous 
management of the trust. The court found the bank insolv- 
ent and that the receiver had exhausted its assets and ob- 
tained an order to proceed against the stockholders; found 
the liabilities as alleged; found that Mrs. Hotchkiss and 
John Warren were owners, respectively, of four and fifteen 
shares in the bank when it failed, and liable for $400 and 
$1,500, respectively. The court also found that Mrs. 
Brinkworth and Mrs. Bridges each received $537.37 from 
Mrs. Hotchkiss’s estate and the Beatrice Congregational 
Church $53.74 and that each of them were liable for the 
whole $400 on account of Mrs. Hotchkiss’s shares, not ex- 
ceeding, however, the amount received by each. There were 
findings, also, as to the rest of the stock, that each holder 
was liable in this action for the face amount of it, and 
judgment was entered against each holder for the amounts 
named, with a proviso, as to Mrs. Brinkworth and Mrs. 
Bridges and the Beatrice Congregational Church, that the 
recovery from each was not to exceed the amount found 
to have been received from Mrs. Hotchkiss’s estate. 

There are fifty-five assignments of error, but in the brief 
only four are urged: First, that there can be no recovery 
against Mrs. Brinkworth and Mrs. Bridges because of the 
failure to file any claim against the estate of Mrs. Hotch- ~ 
kiss while it was in progress of administration; second, 
that John Warren was not a stockholder in fact, and not 
liable as such; third, that there was error in holding that 
the defendants should n«t be permitted to prove assets 
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still in the hands of the receiver unaccounted for by him 
and losses through his negligence; and in addition to these 
three, that the record does not show executions issued and 
returned unsatisfied on each of the various judgments 
against the bank and the receiver. 

It is claimed that the failure to allege such executions 
is fatal to the receiver’s pleading, and the failure to prove 
it, to any recovery. It is adinitted that three such 
executions, issued and returned in 1895, were shown; 
but it is claimed that this is not sufficient, but 
that the issuance and return of executions should 
have been alleged and proved as to each of the claims. 
“This last assertion of error hardly seems to require 
further consideration. If the action were brought, as is 
permitted by some statutes and practiced in some juris- 
dictions, directly by the creditor, it might be required of 
him to show an execution against the bank before assail- 
ing a stockholder, as such. But surely a receiver ought 
not to be required to issue and pay for executions against 
himself in order to make sure he has no trust funds still 
in his hands. If the statute expressly required such an 
absurdity, it would have to be gone through with. It would 
hardly be worthy of a court to require it by judicial con- 
struction. 

The complaint that there were, or ought to be, funds 
applicable to these debts still in the receiver’s hands, does 
not appear any better founded. The creditors were en- 
titled to have the stockholders respond if the assets of the 
bank were in fact gone, if thev were gone without such 
fault on the creditor's part, as discharged the debt. There 
seems no more reason fox holding that the orders approv- 
ing the receiver’s reports, and the finding that the re- 
sources of the bank were exhausted, were disputable in 
this action, than for a like holding as to the creditor's 
judgment against the bank and its receiver. The receiver 
was no more an adverse party to the stockholders in dis- 
posing of the property than he was to the creditors in 
proving their claims. If either suffered damage by his 
wrong-doing, they had a remedy on his bond. 
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The question as to John Warren is simply one of fact. 
Was he, or was he not, a stockholder under the evidence 
in the case? The trial court found he was and his counsel 
claims the evidence does not sustain the finding. His 
daughter, Florence, who died in 1891, had at that time 
fifteen shares. Warren testifies that she orally assigned 
these shares to her brother and sister. He made out a 
release or assignment to the bank dated May 25, 1891, 
as “sole heir and legal representative of Florence Warren.” 
He says this was done at that date, but later, but does 
not deny executing the assignment. A new certificate in 
his own name was made, which he says he objected to, but 
finally took. He admits his signature to a receipt for it 
to the bank. There is evidence tending to show he received | 
a dividend July 1, 1892, though he denies this. In that 
year, or early in the next, he traded the new certificate 
to one Frorer, of Lincoln, Illinois. This trade was com- 
pleted only after the closing of the bank and Warren then, 
in August, or later in 1893, assigned the certificate. The 
most that can be said as to this evidence is that it is con- 
flicting and the trial court’s decision should not be dis- 
turbed. 

The first point made has been left until the last, because 
it has caused the most difficulty here, as it did evidently at 
the trial. The trial court, on June 12, 1899, at a hearing 
as to a claim of defect of parties defendant, found that the 
legal representatives of Delia B. Hotchkiss were necessary 
parties, and entered an order requiring the receiver to 
make the legal representatives of Delia B. Hotchkiss par- 
ties. June 22, 1899, supplemental petition was filed 
against the legatees, as before stated. It is claimed that 
the finding against these legatees can not be supported, 
because the claims were not presented against the es- 
tate and were barred by the six months’ notice and order 
barring claims. Compiled Statutes, ch. 23, sec. 226. De- 
fendant ‘in error, however, says that the claim at the 
time of the bar was a contingent one, and only became 
absolute and enforceable for a definite sum when the assets 
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of the bank were exhausted and the liabilities left unpaid. 
Farmers’ Loan & Trust Co. v. Funk, 49 Nebr., 353; Van 
Pelt v. Gardner, 54 Nebr., 701. This made it a contingent 
claim. Stichter v. Cox, 52 Nebr., 532. As a contingent 
claim it was not barred. It might be presented to the pro- 
bate court, or to the executor or administrator, at any time 
within two years after the time limited for presenting 
claims.. Compiled Statutes, ch. 28, sec. 260. If it did not 
accrue within two years it might be presented at any time 
within a year after it accrued. Sec. 262. 

It remains to be considered, however, whether the fact 
that an action remained against the estate authorized the 
inaking of the legatees parties without proceeding to es- 
tablish the claim against the estate, as such. The legatees, 
merely as such, would not be proper parties to this action. 
If, as the court found, it was necessary that the estate of 
Delia B. Hotchkiss be a party to the proceedings, a new 
administrator must be appointed for such purpose. The 
legatees, even if all were made. parties and served, would 
not do as personal representatives of the deceased. They 
would haye no authority to act jointly. They could 
only be made parties under the provisions of sections 
263 and 266 of the statute cited. These sections appear to 
contemplate the establishment of a claim against the estate 
first. Section 263 expressly provides for a liability of heirs, 
devisees or legatees who have received property “when 
a claim shall be presented within one year from the time 
when it shall accrue and be established, as mentioned in 
the preceding section.” The “establishment,” as shown by 
reference to, sections 261 and 262 of the statute cited, is 
by allowance in the probate court or on appeal from it. 
Section 266 closes with the provision that “no such action 
shall be maintained unless commenced within one year 
from the time the claim shall be allowed or established.” 
Clearly neither of these sections contemplate an action 
against an heir or devisee until the claim is “establishél” 
against the estate. No doubt, as ordered by the trial court, 
the personal representative of the deceased stockholder 


VoL. 64] JANUARY TERM, 1902. . 599 


Brinkworth v. Haziett. 


was a proper party, and if an administrator had been ap- 
pointed and made a party here, and the result. had been the 
same finding of liability on this stock that resulted, be- | 
yond all doubt, when such result was certified to the county 
court, the claim would have been “established,” and the 
basis laid for demanding a return of so much of the estate 
from any legatee who had received it. Defendant in error 
cites South Milwaukee Co. v. Murphy, 88 N. W. Rep. 
[ Wis.], 583, to the effect that the action may procced di- 
rectly against the recipients of the estate. The Wisconsin 
slatute, however, on which the court was acting in that 
case, contains no such provisions as ours as to an estab- 
lished claini. Moreover, it is not a statute regulating de- 
scent and distribution but a code provision as to civil 
actions. 

It seems clear that the basis of a proceeding against an 
heir or devisee to recover property assigned him by the 
probate court, isan allowed or established claim. As the 
time is now gone by for presenting such claim, it is recom- 
mended that the decree of the trial court as to the legatees 
of Delia B. Hotchkiss be reversed and the action dismissed 
as to thein, and as to all the other matters in the decree 
that the same be affirmed. 


Day and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the trial court as to the legatees 
of Delia B. Hotchkiss is reversed and the action as to- them 
dismissed, and as to all of the other matters in the decree 
the same are affirmed. 

JUDGMENT ACCORDINGLY. 
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STATE OF NEBRASKA, EX REL. Cyrus E. WatTSON, Deputy 
LABOR COMMISSIONER, V. LAURENCE N. ESKEW, ASs- 
SESSOR. 

Finep May 8, 1902. No. 12,614. 


Commissioner’s opinion, Department No. 1. 


1, Assessors: ADDITIONAL DuTIES: COMPENSATION: VALIDITY OF 
STATUTE. It is no objection to the validity of a statute, im- 
posing an additional duty on assessors, that no special provis- 
ion for their compensation is made. 


2. Deputy Labor Commissioner: COoNSTITUTIONALITY OF LAw. The 
act of 1887, imposing the duties of labor commissioner on the 
governor of the state, and providing for the appointment of a 
special deputy to assist in discharging them, is not in violation 
of section 26, article 5 of the state constitution. 


3. Labor Statistics: ConsTITUTIONALITY oF Law. The amendatory 
act of 1897 to sections 2066 and 2068 of Cobbey’s Consolidated 
Statutes, requiring assessors to procure certain labor statistics, 
is germane to the provisions of the original act, and to the 
requirement of the original section 2066, that the deputy com- 
inissioner collect statistics, and is not in violatiun of section 11, 
article 3 of the state constitution. 


ORIGINAL application for a writ of mandamus to compel 
the respondent, as assessor, to collect certain statistics. 
. Writ allowed. 


Frank N. Prout, Attorney General, Norris Brown, and 
William B. Rose, for relator. 


FA. Boehmer, contra. 


HASTINGS, C. ¢ 


This is a mandamus to compel the collection of certain 
statistics by the assessor of Lancaster precinct of Lan- 
caster county. By the act of April 13, 1897, entitled “An 
act to amend sections 2066 and 2068, and to create a new 
section to be numbered 2071, of Cobbey’s Consolidated 
Statutes of Nebraska, 1893, and to repeal sections 2066 
and 2068 as they now stand” (Session Laws, 1897, p. 247), 
township and precinct assessors are required to enroll all 
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persons over twenty-one years of age in their respective 
precincts, together with their occupation. Assessors are 
also required to return the products of farms or manufac- 
tories during the previous year, and the wages received by 
wage workers. The respondent refuses to perform this 
duty for the reason that the act in question is, as he claims, 
unconsitutional and void. The grounds of this claim are 
that the original act of 1887 was and is unconstitutional 
and void because contrary to section 26 of article 5 of the 
state constitution, in that it creates an executive office. 
contrary to the inhibition of that article. It is further 
claimed that the amendatory act of 1897 is void for the 
reason that it not only attempts to amend a void act, but 
is not germane to the provisions sought to be amended. 
and hence its subject is not expressed in its title. It is 
further objected that the act of 1897 is void, because no 
compensation is provided for the assessor’s work. 

This latter claim is not well founded. The compensa- 
tiou attached by law to an office is payment for all the 
services required of the incumbent. State v. Meserve, 58 
Nebr., 451. Moreover, the compensation provided for as- 
sessors is a per-diem. The.act of 1897 did not change the 
nuiber of hours in a day any more than it did the length 
of the hours. No reason is perceived why $3 per day is not 
just as adequate compensation for taking industrial sta- 
tistics as it is for taking enumerations of property. If 
more days are required, the bill of the assessor will doubt- 
less be that munch larger. He would hardly need the en- 
couragement of a special provision for compensation to 
induce him to claim it. 

To the proposition that the act of 1887 established the 
office of labor commissioner in violation of section 26, 
article 5 of the constitution, the cases of State v. Poynter, 
59 Nebr., 417, State v. Burlington & M. R. Rk. Co., 60 Nebr., 
741, and State v. Fremont, bh. & A. V. &. Co., 60 Nebr., 749, 
are cited, together with Smyth v. Ames, 169 U. 8., 466, 171 
U. S., 361. The first of the above cases,—State v. Poynter, 
—holds chapter 47 of the Session Laws of 1899 to be un- 
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constitutional for the reason that it provides, with refer- 
ence to insurance companies, for a mode of taxation not in 
harmony with the state constitution. It holds that these 
provisions were the inducement to the passage of the rest 
of the bill, and therefore that the entire act falls with the 
provision relating to taxation. A somewhat careful exam- 
ination of the opinion fails to disclose any suggestion that 
the act in question was void because providing for an in- 
surance commissioner, and so in conflict with section 26 
of article 5 of the state constitution. State v. Burlington 
& M. R. R. Co., supra, finds that chapter 60 of the Session 
Laws of 1887 is void, because in the form in which it was 
finally enrolled and signed it was never passed by either 
branch of the legislature. The Elkhorn Case is simply a 
reaffirmance of the preceding one. The applicability of 
Smyth v. Ames to the case under consideration is not per- 
‘ceived. The only conclusion in it which seems to have 
relation to the matter in hand is the proposition that an 
unconstitutional act is void. . 

The form of the act of 1887, “to provide and continue 
a bureau of labor and industrial statistics and define the 
duties of its officers” (Session Laws, 1887, ch. 47), was 
unquestionably adopted to avoid the provisions of the 
state constitution (section 26, article 5) that no other 
executive state office should be continued or created, and 
that the duties devolving upon officers not provided for by 
the constitution should be performed by the officers therein 
created. The objection to the act is that it authorizes the © 
governor, who is named as commissioner, to perform his 
duties, as set forth in the act, by deputy. It amounts to a 
contention that the authorization of deputies for the state 
officers, named in the constitution, is prohibited. The 
statement of the proposition seems to carry with it its own 
refutation. The practice of employing deputies in such 
offices has not arisen since the adoption of our constitution 
of 1875. It was certainly well known to the distinguished 
men who drafted that instrument, as well as to the voters 
to whom it was submitted. If they had meant to forbid 
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any such practice, they would have done so in direct terms. 
The objection that the act is unconstitutional because the 
duties provided in it may be performed by deputies, can 
not be sustained. 

The other objection raised is to the constitutionality of 
the amendatory act. The basis of the objection is that it 
is not germane to the sections proposed to be amended, 
and therefore its subject is not indicated in its title, and 
that it is consequently a violation of section 11, article 3 
of the state constitution. The title of the amendatory act 
is given above. It purports to amend two sections and 
add another to Cobbey’s Consolidated Statutes of 1893. 
and.to repeal the two sections as they then stood. The 
chapter in which these sections occur in Cobbey’s Statutes 
is headed “Labor” and consists of the act of 1887, before 
discussed, with some other provisions. The amendment 
to section 2066 consists in the insertion bodily into this 
section of a provision for the posting up in factories and 
workshops of the laws and regulations with reference to 
child labor, hours of labor, and provisions for health and 
safety of the employees, and the establishment of a penalty 
for destroying such notices, which had previously formed 
section 2068. For section 2068 was substituted the pro- 
visions for collecting statistics on the part of the assessors 
as above stated, and a provision that these should be re- 
turned to the county clerk, who should forward summaries 
of them to the deputy commissioner. These statistics are 
to be compiled by the deputy commissioner in his biennial 
report to the governor. Of course, if these new provisions 
are germane to the matters contained in the original sec- 
tions, they are sufficiently covered by their title as an 
amendatory act. Dogge v. State, 17 Nebr., 140; State v. 
Berka, 20 Nebr., 375. In Miller v. Hurford, 11 Nebr., 377, 
381, cited by respondent, a section of the revenue law, 
which originally provided that taxes upon real property 
should be a perpetual lien, was under ¢vnsideration. It 
was held that any amendment in relation to the lien or 
its enforcement would be valid. In this case the original 
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section 2066 provided for the gathering of facts and sta- 
tistics by the deputy commissioner. The new act provided 
for the furnishing him with such facts and statistics 
through county clerks and assessors. Section 4 of the 
original act contained extensive provisions as to the col- 
lection, collation and publication of such facts, The re 
quirement that these precinct officers should assist in this 
process seems entirely germane, not only to the other pro- 
visions of this act, but to-the especial one of original sec- 
tion 2066 as to the gathering of statistics by the deputy 
commissioner, and seems to be covered by the comprehen- 
sive title of the original act, “To provide and to continue 
a bureau of labor and industrial statistics.” No act of 
the legislature should be held unconstitutional unless such 
holding is clearly requisite to a fair and full application of 
constitutional requirements to such legislation. In this 
case it does not seem necessary.. To maintain a bureau of 
statistics, it is clearly necessary that some one gather 
them ; and to a provision that a deputy labor commissioner 
shall do so it seems that an amending provision that it 
shall be the duty of assessors is germane. 

We do not find the original act or. the amendinent void 
for any of the reasons urged, and it is recommended that 
the peremptory writ of mandamus prayed for in this case 
be allowed. 


Day and Kirxpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing | 
opinion, the peremptory writ prayed for in this case is 
allowed. 

WRIT ALLOWED. 
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MICHAEL Gorey ET AL. V. CATHERINE KELLY ET AL 
Firep May 8, 1902, No. 10,777. 
Commissioner’s opinion, Department No. 1. 


1. Liquor-Seller: Crvit Damaces: Loss of Support: INSTRUCTION: 
Continuity oF INToxIcaTION. Instruction that plaintiffs in ac- 
tion against liquor sellers are entitled to compensation for loss 
of support caused by the husband and father’s intoxication 
from all who sold or gave him the liquor causing such intoxi- 
eation, Acid not to assume improperly any continuity of such 
intoxication. 


2. Meaning of “Support,” as Used in Statute. Instruction that “sup- 
port” in the statute as to intoxicating liquors does not mean 
the bare necessaries of life, but such means as would enable 
plaintiffs to live in a “style and condition and with a degree of 
coinfort suitable and becoming to their stations in life,” held 
proper. 


3. Instruction. Instruction that the furnisher of any part of liquor 
eausing the loss of support is liable to the full extent of the 
loss, approved. 


4, Evidence. Evidence examined and held sufficient to uphold ver- 
, dict for plaintiffs for $400. 


Error from the district court for Dodge county. Tried 
below before MARSHALL, J. A/jfirmed. 


F. Dolezal, for plaintiffs in error. 


_ Enos F. Gray and Vesta Gray, contra. 


Day, C. 


Catherine Kelly and her minor children brought this 
action in the district court for Dodge county against 
Michael Gorey et al. to recover damages to their means of 
support in consequence of the defendants having sold in- 
toxicating liquors to Martin Kelly, the husband of said 
Catherine, and the father of said minors. The period dur- 
ing which the plaintiffs allege they were deprived of sup- 
- port by reason of the intoxication of the husband and 
father, was from April 15, 1898, to Murch 24, 1897. The 
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answer of the defendants was a general denial. There was 
a verdict and judgment for $400 in favor of the plaintiffs, 
to review which the defendants have brought the case to 
this court by proceedings in error. 

It appears that the defendants during the period above 
named were conducting the “Mike Gorey” saloon in North 
Bend, Nebraska. The first two years of this period the 
license for the saloon was in the name of Michael Gorey, 
the third year in the name of Michael Chapman and the 
fourth year in the name of James Gorey. The other two 
defendants, John and Patrick Gorey, were not licensees, 
but they were at all times hereinbefore referred to at that 
saloon habitually making sales and assisting in running 
it, and at short intervals duriug the entire period all of the 
defendants indiscriminately sold intoxicating liquors to 
the said Martin Kelly. It also appears that during the 
entire period, Martin Kelly was very frequently at the 
saloon, drinking, and that he there obtained bottles of 
whiskey which he took to his home and drank. Some of 
the witnesses swear that he was at the saloon three times 
a week buying and drinking intoxicating liquors. While 
it appears that he obtained some liquors elsewhere, it was 
shown that most of his liquor was procured at that saloon. 

There is no dispute in the evidence that on October 14, 
1891, Catherine Kelly was married to Martin Kelly, and 
that the minor children named as plaintiffs are the fruits 
of said marriage and that the said Catherine Kelly since 
her marriage, and the said minor children since their birth, . 
have been dependent upon the husband and father for their 
means of support, and that they together constitute one 
family. The evidence also shows that prior and up to 
April 15, 1893, Martin Kelly was an industrious man of 
twenty-six years of age, engaged in farming, comfortably 
fixed to support his family, and was earning and furnish- 
ing to their support about $400 a year, and, in addition 
thereto, accumulating some property; that during the 
years complained of he became addicted to the habitual 
use of intoxicating liquors, and was drunk or sick from 
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the effects of his excessive drinking more than half of the 
time, and was wholly unfit, by reason of his intoxication, 
to perform any labor; that he became dissolute, idle and 
improvident, neglected his farm and business, and during 
the entire period of four years contributed to the support 
of his family but $400; that Mrs. Kelly had been compelled 
to provide for her own wants and for her children, and 
that she supported herself and children by her individual 
labor. It was also shown that $400 a year was reasonably 
necessary to support the plaintiffs. 

One of the errors assigned relates to the giving of in- 
struction No. 6, which is as follows: “6. You are in- 
structed that as the wife and children of the said Martin 
Kelly the plaintiffs are legally entitled to support from 
him and that under the laws of this state, if by reason of 
intoxication or intemperance in the use of intoxicating 
liquor on the part of the said Martin Kelly the plaintiffs 
have been injured in their means of support to the extent 
of such injury, to be ascertained from the evidence they 
are entitled to compensation in damages from the person 
or persons who sold or gave to him the intoxicating liquors 
which in whole or in.part caused such intoxication or 
caused or fostered such intemperance.” The criticism is 
made that this instruction assumes that the disqualifica- 
tion was continuous. This contention is not, in our opin- 
ion, supported by a fair construction of the language used 
by the court. The instruction is clearly within the rule 
announced by the repeated decisions of this court. In 
Elshire v. Schuyler, 1 Nebr., 561, this court held that the 
statute regulating the traffic in intoxicating liquors in 
effect declares the act of producing intoxication a wrong, 
and makes every one who has contributed to it by furnish- 
ing intoxicating liquors a wrongdoer, and liable. In that 
case it was also held that where, by reason of intoxication, 
a husband is rendered incapable of providing for his fam- 
ily, the wife may recover against the person furnishing the 
liquors for the loss of means of support during such in- 
toxication. In Jones v. Bates, 26 Nebr., 693, it was held 
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that a married woman and her minor children, constitut- 
ing one family, might join in an action for the loss of 
means of support, caused by the intoxication of the hus: 
band and father against those who furnished him intox- 
icating liquors, and that all persons who furnished intoxi- 
cating liquors which contributed to the intoxication may 
be joined as defendants. In Wurdell v. MeConnell, 28 
Nebr., 152, it was held that, where intoxicating liquors 
were sold to one who is disqualified to earn a suppovt for 
his family by reason of his intoxication, the liability at- 
taches and continues throughout the period of such dis- 
qualification, whether the sume terminates during the 
license year or continues for a longer time, and that there 
could be no appertionment of the damages among the dif- 
ferent defendants. Uldrich v. Gilmore, 35 Nebr., 288; 
Warrick v. Rounds, 17 Nebr., 411. 

It is urged that instruction No. 7 given by the court was 
prejudicial. The instruction, in so far as it is complained 
of, is, in substance, that the term “means of support,” as 
used in the instructions, is not confined to the bare necessi- 
ties of life, but includes all such means of support as 
would enable the plaintiffs to live in a “style and condi- 
tion and with a degree of comfort suitable and becoming 
their stations in life,” etc. The use of the term “style” is 
criticised as being a matter purcly of individual taste. In 
Warrick v. Rounds, 17 Nebr., 411, it is said that “the right 
of support is not necessarily limited to the bare neces- 
saries of life. The condition of the family is proper to be 
considered by the jury.” The word “style” means mode 
or manner. We are unable to see how the use of the word 
“style” in the instruction could have worked to the de- 
fendants’ prejudice. 

It is also urged that instruction No. 8 is prejudicial te 
the defendants. This instruction is as follows: “8. In 
determining the amount of such damages you are at liberty 
to consider the habits, health and estate of said Martin 
Kelly on and prior to April 15, 1893, the profits of his labor 
or occupation, the income from his property, if any, and 
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the condition of his said family at such time so far as such 
facts may appear from the evidence given in the case.” 
An instruction in almost the identical language was ap- 
proved |; this court in Jones v. Bates, 26 Nebr., 693. 

Objection is also urged to instruction No. 9. By it the 
court instructed the jury that in actions of this character 
the injuicd party may sue any or all the persons who have 
furnished the intoxicating liquors, or any part of them, 
which caused, or in any degree contributed to, the intoxi- 
cation from which the injury resulted, and may recover, 
if the testimony warrants it, from any one or more of the 
persons who furnished such liquor, or any part of it, the 
whole of the damages to their means of support resulting 
from such intoxication. This instruction is in strict ac- 
cord with the former holdings of this court. Wardell v. 
McConnell, 23 Nebr., 152; Chinelir v. Sawyer, 42 Nebr., 
362. 

From an examination of the instructions given by the 
court and those refused which were requested by the de- 
fendants, we are satisfied that the instructions as applied 
to the facts established fully and fairly stated the law as 
announced by the decisions of this court. 

We have examined the testimony, and are clearly of the 
opipion that it is ample to sustain the judgment. There 
is no material error in the record, and we therefore recom- 
mend that tke judgment be affirmed. 


Hastings and Kirkpatrick, CC., concur. 


By the Court: Tor the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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GERMAN NATIONAL BANK OF BEATRICE ET AL. V. J. S. 
ATHERTON. 


Firep May 8, 1902. No. 11,723. 
Commissioner’s opinion, Department No. 1. 


1. Judgment Lien: InpEx: SEARCH: Merz v. BANK. A judgment which 
is valid as soon as rendered does not become a lien upon real 
estate, as against a subsequent purchaser without notice, until 
properly indexed, and a purchaser need not search for judgment 
liens further than to examine the proper index. Metz v. State 
Bank of Brownville, 7 Nebr., 165, followed. 


2. Admission of Fact: MisarpREHENSION. When an admission of 
fact is made by counsel upon the trial under a misapprehen- 
sion, the court should, in the exercise of a wise discretion, 
relieve against it. 


3. Evidence. Evidence examined, and held to support the finding 
of the court both as to diligence on the former trial and the 
sufficiency of the defense presented at the second one. 


Error from the district court for Gage county. Tried 
below before Lerron, J. Affirmed. 


Ernest O. Kretsinger, for plaintiffs in error. 


A. H. Babcock, Samuel Rinaker and R. S. Bibb, contra. 
Day, C. 


This is a proceeding in error from the judgment of the 
district court for Gage county granting a new trial at a 
term subsequent to the rendition of the judgment, on ac- 
count of newly-discovered evidence, in an action wherein 
John 8. Atherton is plaintiff and the German National 
Bank et al. are defendants. The facts necessary to an un- 
derstanding of the questions presented by the record are 
substantially as follows: On February 11, 1893, the Ger- 
man National Bank recovered a judgment in the district 
court of Gage county against C. L. Schell for $2,636, which 
judginent was duly entered upon the court journal. At 
that date the said Schell was the owner in fee of Jots 11 
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and 12, in block 92 in the city of Beatrice, Gage county. 
On May 10, 1893, Schell and his wife conveyed the said 
lots by warranty deed to William H. Cramer, and on the 
same day Cramer and wife conveyed the premises to Eme- 
line A. Schell. On May 15, 1895, Emeline A. Schell and 
husband conveyed the south sixty feet of said lots to M. 
A. Atherton for the named consideration of $350, the 
actual consideration for the transfer being somewhat less. 
A short time thereafter the said premises were conveyed to 
R. D. Kiplinger, and by him deeded to John S. Atherton, 
the plaintiff. All of the above-mentioned deeds were duly 
recorded in the oftice of the register of deeds of Gage 
county. After acquiring the title to said premises, Ather- 
ton erected buildings thereon, and otherwise improved the 
property. One of the witnesses fixed the value of the im- 
provements thus made at $2,000. On July 16, 1898, the 
German National Bank caused an execution to be issued 
upon its judgment against Schell, and placed the same in 
the hands of the sheriff, who levied upon the whole of said 
lots 11 and 12 as the property of C. L. Schell, and was 
proceeding to advertise and sell the same to satisfy the 
execution. Before the sale was made John 8. Atherton 
filed a petition praying for a writ of injunction against the 
German National Bank and the sheriff to prevent them 
from selling the south sixty feet of said lots to satisfy the 
judgment. Upon the trial of this cause the court found 
in favor of the defendants, and dismissed the plaintiff’s 
cause of action. After the adjournment of the term at 
which this judgment was rendered, the plaintiff filed a 
petition for a new trial under the provisions of section 318 
of the Code of Civil Procedure, alleging as a basis therefor 
newly-discovered evidence. Upon a hearing npon this 
latter motion the court vacated its former judginent and 
granted a new trial. To review this judgment granting a 
new trial, the defendants have brought the case to this 
court by proceedings in error. 

The newly-discovered evidence which forms the basis of 
the plaintifi’s application for a new trial, was, evidence 
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establishing the fact that the bank’s judgment against 
Schell was never entered upon the index record, as re- 
quired by law, until April, 1894, and long after Schell had 
parted with the title to said lots. From this it is argued 
that the lien of the bank’s judgment never attached to these 
lots. The testimony shows that the entry of this judgment’ 
in the index record had been interlined. When this was 
done does not appear with certainty, but that it was long 
after Schell had parted with his title to the lots appears 
beyond question. It was probably entered some time in 
April, 1894. The testimony also shows that Atherton was 
a bona-fide purchaser without notice of the bank’s judg- 
ment. Under these facts it seems clear that the bank’s 
judgment against Schell did not become a lien upon these 
lots so as to affect the rights of the plaintiff. In Metz v. 
State Bank of Brownville, 7 Nebr., 165, it is said that “A 
judgment which is valid as soon as rendered, does not be- 
come a lien upon real estate as against a subsequent pur- 
chaser, without notice, until properly indexed, and a pur- 
chaser need not search for judgment liens further than to 
examine the proper index.” It was also held that, in addi- 
tion to the general index provided for by statute, in which 
the names of the parties to an action, both direct and in- 
verse, shall be entered, the judgment record must also 
contain the names of the judgment debtor and the judg- 
ment creditor, arranged alphabetically. 

It is urged by counsel for the defendants that certain 
admissions made by the attorney for the plaintiff upon 
the first trial are binding and conclusive upon plaintiff 
throughout all stages of the case, and that he is precluded 
from denying the truthfulness of such admissions thus 
solemnly made. Upon the first trial counsel for plaintiff 
admitted, and the admission became a part of the record, 
that the bank recovered a judgment against Schell on Ieb- 
ruary 11, 1893, for $2,636, and that said judgment was en- 
tered of record on said day in the office of the clerk of 
the district court of Gage county, and properly journal- 
ized ; that the date and amount of suid judgment and the 
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amount of costs, with the judgment debtor and judgment 
creditor arranged in alphabetical order, were entered and 
indexed upon the judgment index of said court on Febru- 
ary 11, 1898. It appears to our entire satisfaction that 
the admission with respect to the indexing of the judg- 
ment on February 11, 1893, was made under a misappre- 
hension of the real facts. The index record contained no 
data froin which it could be ascertained when the record 
was in fact made. True, it showed the interlineation, 
which was a circumstance which might well have aroused 
suspicion as to the time of its entry, and did prompt the 
attorney to make some inquiry with respect to it; but the 
interlineation alone was not sufficient to impeach the rec- 
ord. The admission was no more than a waiver of the 
proof which the introduction of the record would have 
shown. Had the record itself been introduced, and after- 
wards it was discovered that the entries had not been made 
at the time purported by it, there seems no doubt but that 
it could be questioned in an action for a new trial such 
as this is. While it is undoubtedly true, as a general 
proposition, that adinissions of fact made by counsel in the 
trial of a case are binding upon the party making the ad- 
mission, the rule should not be carried to the extent of 
prohibiting the party from withdrawing the admission if 
no laches appear, when it has been made under a misap-. 
prehension of the facts; and an estoppel will not arise by 
such adinission unless others have been induced by it to 
alter theie condition. This principle is stated in Green- 
leaf, Evidence [15th ed.], sec. 206, as follows: “It is only 
necessary here to add, that where judicial admissions have 
been made improvidently and by mistake, the court will, 
in its discretion, relieve the party from the consequences 
of his error, by ordering a repleader, or by discharging 
the case stated or the rule, or agreement, if made in court.” 
The rule is also recognized in Marsh v. Mitchell, 26 N. J. 
Kiq., 497, 501; Holley v. Young, 68 Me., 215; Wallace v. 
Matthews, 39 Ga., 617, 99 Am. Dec., 473. 

It is also argued that the entry of this judgment upon 
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the judgment index was notice to Atherton of the lien of 
the defendant’s judgment. he fallacy of this contention 
lies in the fact that the title to these particular lots had 
passed from Schell before the lieu attached. The subse- 
quent placing of the judgment upon the judgment index 
could not make it a lien upon land which at that time the 
judgment debtor did not own. 

It is next urged that there is not sufficient showing that 
the newly-discovered evidence might not have been pro- 
duced upon the trial by the exercise of diligence on the 
part of plaintiff and his counsel. An examination of the 
record convinces us that there is not such a lack of dili- 
gence shown as would warrant the court in denying a new 
trial upon that ground. It is a well-settled rule that in 
cases of this kind the determination of the district court 
will rarely be interfercd with. In Smith v. Groves, 24 
Nebr., 545, it is said that “diligence, or the want of it, in 
discovering testimony in a particular case, depends in so. 
great a degree upon the various circumstances concerning 
the parties, and the conduct of the cause, which are pecul- 
iarly within the knowledge of the trial court, that its de- 
termination on the matter of granting a new trial, made 
in view of them, will rarely be disturbed.” In the brief of 
counsel for the defendants other questions are discussed, 
but they are hettomed upon the assumptiou that the ad- 
missions of the plaintiff upon the first trial are conclusive 
upon his rights. As we have considered this question, no 
useful purpose will be subserved in answering the other 
objections. We have gone over the testimony, and are 
clearly of the opinion that the plaintiff was not guilty of 
laches in failure to set up as a defense upon the first trial 
the facts now urged as a ground for a new trial. 

There was no error in granting the plaintiff a new trial, 
and we therefore recommend that the judgment be af- 
firmed. 


HAStines and Kirkpatrick, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


GroRGE N. YOUNGSON, ADMINISTRATOR, APPELLEE, V. HAR- 
niet? M. Bond ev AL, IMPLEADED WITH OLIVE I. 
SPRINGER ET AL, APPELLANTS.* 


FrLeD May 8, 1902. No. 10,473. 
Commissioner’s opinion, Department No. 1. 


1. Administrator: RicuT To DECEDENT’s REAL EsTaTEe: ACTION OF 
Quia TrxeT. Under the laws of this state, the right of an ad- 
ministrator to the real estate of his decedent is possessory only, 
and such interest is not sufficient to authorize him to main- 
tain a suit to quiet title to such real esate. 


2. Cross-Bill: AFFIRMATIVE RELIEF AGAINST Co-DEFENDANT: No 
APPEARANCE: JURISDICTION. Where a cross-bill asking affirma- 
tive relief against a co-defendant is filed out of time, and no 
summons is issued thereon, or served upon such co-defendant, 
and no appearance is made thereto, the court has no jurisdic- 
tion to try the issues tendered by such ecross-bill. 


APPEAL from the district court for Kearney county. 
Heard below before BEALL, J. Reversed. 


J. L. McPheely, William Gaslin and @. L. Godfrey, for 
appellants, 


Ed L. Adams and John B. Scott (Flansburg & Williams 
on motion for a rehearing), contra. 


KIRKPATRICK, C. 


This is a suit brought in the district court for Kearney 
county by George N. Youngson, administrator with the 
will annexed of the estate of Warren Bond, deceased, 
against the widow and other heirs of Bond, for the purpose 
of reforming the will of said Bond and quieting title to 
certain property described in the petition filed by the ad- 


*Rehearing allowed. Former judgment adhered to. 
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ministrator. The petition alleged that on the 24th day of 
October, 1896, Warren Bond died, being a resident of 
Whiteside county, Illinois; that he died seized, besides 
other lands, of the northeast quarter of section 31, town- 
ship 7, range 15 west; that on September 5, 1896, he made 
and published his will in writing, and that by mistake of 
the scrivener he described the northwest quarter of sec- 
tion 31, instead of the northeast quarter of section 31, 
which he really owned, and that he had at no time owned 
the northwest quarter of section 31; that in making the 
devise, he intended to devise the northeast quarter. The 
petition further recited the probate of the will in White- 
side county, [linois, and the subsequent probate in Kear- 
ney county, Nebraska, all before the mistake was discov- 
ered, and alleged that Alonzo Springer, one of the defend- 
ants, was in possession of the northeast quarter of said sec- 
tion, and had been in possession for about twelve years, 
and that said Springer claimed some interest in the prem- 
ises adverse to that claimed by the administrator, and 
prayed a reformation of the will, and for a decree quieting 
title to the premises described. A copy of the will, show- 
ing the due probate in both courts, was attached and made 
a part of the petition. To this petition Alonzo Springer 
and his wife, Olive I. Springer, filed separate answers, in 
which they admitted the death of Warren Bond, the execu- 
tion and probate of the will as alleged, and that they re- 
sided on the northeast quarter of section 31, township 7, 
range 15 west, in Kearney county, and alleged that they 
had been in the open, notorious, exclusive and continuous 
possession of said premises for a period of more than ten 
years, and denied that Warren Bond was the holder of the 
legal title to the land in controversy, and, in addition 
thereto, pleaded that on or about the 20th day of Febru- 
- ary, 1887, the defendant Alonzo Springer was the owner 
of the premises on which Alonzo and his wife, Olive 1. 
Springer, now reside, and that he had a contract of pur- 
chase for the same from the Union Pacific Railroad Com- 
pany ; that there was a balance due on said contract of pur- 
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chase to the railway company for the purchase price of the 
land, in the sum of about $98; that defendant Alonzo 
Springer was unable to pay said amount, and applied to 
his father-in-law, Warren Bond, for a loan of that amount 
of money; that Warren Bond then agreed that if Alonzo 
Springer and his wife would assign to him, the said Bond, 
the contract of purchase for said land, he would pay the 
remainder due to the railroad company and procure a deed 
for the land, and that when the amount which he had so 
advanced was repaid to him, with interest, he would deed 
the land back to defendant Springer; that said Springer 
and his wife accepted the offer, and duly assigned the con- 
tract; that Bond paid the railroad company the balance 
due of $98, and that the deed was duly issued to him for 
the land; closing with a prayer that the court find that 
there was nothing due to the estate of Warren Bond on 
account of the amount advanced by him, and that any 
right which said estate had was barred by the statute of 
limitations, and that the title to the land involved be 
quieted in the defendant Alonzo Springer. To this answer 
the administrator filed a reply, which pleaded that the 
covenants and agreements set up in defendant’s answer 
were within the statute of frauds, and therefore null and 
void, and, in addition thereto, pleaded a general denial. 
Trial resulted in a finding and judgment reforming the 
will, and quieting title to the premises in the administra- 
tor, and decreeing that the defendants, Alonzo Springer 
and his wife, Olive I., had no right, title, claim or interest 
in and to the premises which they occupied. I*rom this 
finding and judgment Alonzo Springer and Olive I. 
Springer bring the case to this court on appeal; alleging 
that the district court had no jurisdiction of the subject- 
matter of the suit, and that the findings and decree are not 
supported by sufficient competent evidence. These ques- 
tions, so far as necessary to a determination of the case, 
will be considered in their order. 

The first contention of appellants is that, under the con- 
stitution and laws of this state, the district court has no 
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jurisdiction of an action to reform a cavill: and that sae 
action can only be brought in the county court; while upon 
the part of the appellees it contended that the reformation 
of the will in question required the aid of a court of equity, 
and that. the connty court, under the constitution and laws 
of the state, conld have no jurisdiction. The question 
whether or not in any jurisdiction a will can be reformed 
as sought in this case,—that is, by erasing the word “north: 
west,” or the word “west,” and inserting in lieu thereof 
the word “northeast” or the word “east,”—is a grave ques- 
tion, and one which, in the present condition of the record 
in this case, we do not feel called upon to determine. The 
greater portion of the briefs of both appellants and ap- 
pellees is devoted to a discussion of the question hereinbe- 
fore suggested, but, in our view, the disposition of the case 
at bar can more properly be made upon other grounds, and 
therefore the question of the jurisdiction of the court thus 
presented and argued will not be determined. 

The question of the right. of the administrator to bring 
an action such as the one at bar, while it has not been dis- 
cussed to any extent in briefs on file, yet is, in our opinion, 
decisive of the case. The suit is brought by Gecrge N. 
Youngson, administrator with the will annexed of the 
estute of Warren Bond, deceased, and he asks to have the 
will reformed, and the title quieted in him, as against 
Alonzo Springer and wife. That portion of the will neces- 
sary to a proper understanding of the question presented 
reads as follows: 

“Sixth: I hereby give and bequeath unto my daughter 
Vesta M. Springer, for and during her natural life, the use 
‘and occupancy of the east half of the northwest quarter 
of section 31, tow uship 7, range 15, in Kearney county, 
Nebraska. 

“Seventh: I hereby give and bequeath unto my daughter 
Olive I. Springer, for and during her natural life, the use 
and occupancy of the west half of the northwest quarter 
of section 31, township 7, range 15, in Kearney county, 
Nebraska, provided, however, that my said daughter Olive 
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I. Springer, shall pay to my grandson, George E. Bond, the 
‘sum of $200 upon his arrival at the age of twenty-one 
years, and I hereby declare such sum of $200 to be a lien 
upon the real estate in this seventh clause of my will de- 
scribed.” 

The land described in the paragraphs quoted is not 
mentioned in any other portion of the will. Olive I. 
Springer is the wife of Alonzo Springer, and with 
him resides upon, and claims an interest in, the 
northeast quarter of section 381. If this will should 
’ be construed to describe the northeast quarter instead 
of the northwest quarter of the section, the effect 
would be to take from the Springers eighty acres of the 
quarter section upon which they reside, and give it to 
Vesta M. Springer, a sister of Olive I. Springer, and give 
to Olive I. Springer a life estate only in the other eighty 
acres which she and her husband claim in fee. If sufii- 
_cient remain in the will to support the bequest, striking 
out or disregarding the word “northwest” or thc word 
“west,” claimed to be erroneous, the will might be so con- 
strued by the district court, in a proper action, as to be- 
queath the lands claimed to have been intended by the 
testator. Zirkle v. Leonard, 60 Pac. Rep. [Kan.], 318; 
Stewart v. Stewart, 65 N. W. Rep. [Ia.], 976; ook v. Wil- 
son, 41 N. E. Rep. [Ind.], 311; Priest v. Lackey, 39 N. Is. 
Rep. [Ind.],-54. 

The right of the administrator to maintain this ue as 
one to quiet title to the premises must be sustained, if at 
all, under the provisions of section 57, chapter 73, Com- 
piled Statutes, 1899, which reads as follows: “That an 
action may be brought and prosecuted to final decree, 
_ judgment, or order, by any person or persons, whether in 
‘actual possession or not, claiming title to real estate, 
against any person or persons, who claim an adverse es- 
tate or interest therein, for the purpose of determining 
such estate or interest, and quieting the title to said real 
estate.” Under the decedents’ law of this state, the right 
of an administrator to the lands of his decedent is posses- 
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sory only; and it is readily apparent from the section of 
the statute quoted that an administrator does not have 
title within the meaning of that section so as to authorize 
him to maintain a suit to quiet title to real estate. In the 
case of Hayrs v. Nason, 54 Nebr., 143, it is held that “a 
judgment dismissing an administrator’s action to quiet 
title is not a bar to a subsequent action, by the heir against 
the defendant in the administrator’s suit, to quiet title to 
the same real estate, which has descended to the heir from 
the administrator’s intestate.” And in that case the court 
say: “But an action of ejectment is a possessory action; 
and while, because of the provisions of our statute, an ad- 
ministrator nay maintain such an action, it does not fol- 
low that he may maintain an action to quiet title to the 
decedent’s estate by removing a cloud therefrom; and we 
are of opinion that an administrator, in the absence of 
statutory authority therefor, can not maintain such an 
action.” Gridley v. Watson, 53 Ill., 186; Shoemate v. 
Lockridge, 53 T11., 503; Lelfoyne v. Quimby, 70 T11., 399. 
Under. the provisions of the statute of this state, every 
action, with certain exceptions not material here, must be 
brought in the name of the real party in interest; and, the 
right of an administrator to the lands of his decedent be- 
ing possessory only, he has no such title as will authorize 
him to maintain an action to quiet title. Such action must 
be brought in the name of the legatee or heir, the real party 
in interest. It follows, therefore, that the district court 
‘had no jurisdiction of the action to quiet title, because it 
was not brought in the name of the real party in interest, 
and the judginent, therefore, can not be sustained. 

In the argument of this case it was contended by ap- 
pellee that, even if it should be determined that the district 
court had no jurisdiction of the subject-matter set out in 
the petition, appellants, Alonzo Springer and Olive I. 
Springer, who are in possession of the northeast quarter 
of section 31,—the land sought to be brought under the 
provisions of the will,—having come into court, and by 
way of cross-bill set up their adverse possession of the 
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premises for more than ten years, and having asked to have 
their title quieted, and the administrator having filed a 
reply, an issue was joined, to try which the district court 
had jurisdiction, and that Springer and his wife having 
submitted the cause to the district court upon this issue, 
and there being some evidence to sustain the finding of the 
trial court, appellants are now concluded by the judgment. 
In this case, the administrator, upon the filing of his peti- 
tion, made the widow, Harriet M. Bond; Vesta M. 
Springer, Wilson Springer, her husband; Olive I. 
Springer, and Alonzo Springer, her husband; Alva Bond, 
and Mattie Bond, his wife; Edna Martin and Delos P. 
Martin, her husband; Isabella Wilber, and Walter A. 
Wilber, her husband; Loretta Reed, widow; and George 
Bond, a minor,—parties defendant. They were the chil- 
dren and legatees, with their respective husbands and 
wives, and the widow of Warren Bond, deceased. Personal 
service of suminons was made upon the defendants, and 
they were required to answer on the 12th day of April, 
1897. All of the defendants made default, except Alonzo 
Springer and Olive I. Springer, his wife, who filed a de- 
murrer, which was later withdrawn, and separate answers 
in the case were filed by them on June 18, 1897. No sum- 
mons or notice was served upon the other defendants, chil- 
dren and legatees of Warren Bond, of the filing of the 
answers and cross-petitions of Alonzo Springer and Olive 
I. Springer, and there was no appearance thereto by any 
of the defendants. All of the other defendants were neces- 
sary parties to the determination of the question presented 
by the cross-bill of Alonzo Springer and wife. The rule 
in this state has become elementary that, upon an answer 
and cross-bill filed out of time, a summons must be served 
upon the necessary parties thereto, in order to give the 
court jurisdiction to grant the affirmative relief sought in 
such croxs-bill. This not having been done, the court had 
no jurisdiction over the parties necessary to a suit to quiet 
title presented by the cruss-bill mentioned, and any decree 
that might have been entered would, as to such parties, 
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have been null and void. Havemeyer v. Paul, 45 Nebr., 
373; Patrick Land Co. v. Leavenworth, 42 Nebr., 715. 

It is contended in the briefs that, in the event Alonzo 
Springer anc wife are not entitled to relief upon the mat- 
ters set up in their cross-bill, that having pleaded the con- 
veyance to Bond in his lifetime of the land, by an instru- 
ment in effect a mortgage, and more than ten years having 
elapsed since the execution of the same, they are barred of 
all right of redemption, and that the conveyance has be- 
come absolute. We are unable to find merit in this con- 
tention. In the case of Pinkham v. Pinkham, 61 Nebr., 
336, this court, speaking by the present chief justice, said: 
“The right to commence and prosecute an action may be 
lost by delay, but the right to defend a suit for the posses- 
sion of property is never outlawed. The limitation law 
may, in a possessory action, deprive a suitor of his sword, 
but of his shield never.” From this it is clear that Alonzo 
Springer and his wife can not be barred from defending 
their right, whatever it may be, to the land in question by 
the statute of limitations. It therefore clearly appears 

‘that of the suit, treated as a suit to quiet title, the district 
court had no jurisdiction, as the administrator, not being 
_ the real party in interest, could not maintain the action. 
As to a determination of the question presented by the 
cross-bill of Alonzo Springer and wife, the court had no 
jurisdiction of the parties defendant necessary to a valid 
adjudication of the controversy. 

For. the reasons stated, the judgment of the trial court 
should be reversed and the cause dismissed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the action dismissed. 

REVERSED AND DISMISSED. 
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JASPER HUFFMAN Y. WILLIAM ELLs. 
FILED May 8, 1902. No. 10,709. 
Commissioner’s opinion, Department No. 1 


1. Evidence: SrparaTE ORAL AGREEMENT BY PARTIES TO WRITTEN 
Contract: Evinencr. Evidence tending to estublish a separate 
oval agreeinent between the parties to a written contract, 
as to matters upon which such contract is silent, if it does not 
tend to vary or contradict the terms of the written document, 
is adinissible. 


2. Instructions. Instructions examined, and held properly given. 


Error from the district court for York county. Tried 
below before Bates, J. Affirmed. , 


George B. France and Arthur W. Wray, for plaintiff in 
error. 


F.C. Power, contra, 


KIRKPATRICK, C. 


This action was brought in the district court of York 
county by Jasper Hutfman against William Ellis. Plain- 
tiff, in his petition, set up two causes of-action. As a 
fist cause of action, plaintiff alleged that the defendant 
authorized him to sell his farm in York county for $1,000, 
and appointed him agent to make such sale, agreeing to 
pay therefor a commission of two per cent., this agreement 
being evidenced by a written memorandum dated August 
9, 1890, and signed by defendant; that plaintiff did pro: 
cure a purchaser at the price and upon the terms stated: 
and that defendant refused to complete the sale. As a 
second cause of action, it was alleged that defendant there. 
after authorized and empowered plaintiff to sell the farm 
for $4,500, for which he agreed to pay him a commission ol 
two per cent.; that he found a purchaser willing and able 
to purchase the land at the price named; and that defend. 
ant again refused to sell, To this petition defendant filed 
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an amended answer in which he alleged that on the 9th 
day of August, 1890, he was the owner of the land de- 
scribed in the petition, which was encumbered by a first. . 
mortgage of $2,000 and interest; that he was otherwise 
indebted to various persons, and that he was desirous of 
selling the land immediately, in order to relieve himself 
from the burden of this indebtedness; that in the year of 
1890, there had been a crop failure, and that this matter 
was talked over with plaintiff and understood by him, and 
that defendant would take $4,000 for the farm, provided 
the sale could be made soon; that no sale of the premises 
having been made in March, 1892, defendant, in order to 
meet his obligations, was obliged to put a larger mortgage 
on the farm, in the sum of $2,500; the answer concluding 
with a general denial as to all other matters alleged in the 
first cause of action. As to the second cause of action, 
defendant admitted that he was the owner of the land 
described, and denied generally all the other allegations. 
A reply was filed, denying generally all new matter con- 
tained in the answer. Trial was had to a jury, which 
resulted in a finding and judgment for defendant, to re- 
verse which the case is brought to this court by petition 
in error. 

It is urged that there was error in the proceedings of 
the trial court in the admission of evidence and in the 
giving of instructions Nos. 1 and 3 given at the request 
of defendant in error. These objections will be considered 
in their order. 

Plaintiff in error contends that, inasmuch as a memo- 
randum in writing was signed by défendant in error, this 
constituted a contract between the parties, and that evi- 
dence admitted by the trial court regarding conversations 
had between the parties tending to show that there was 
an agreement and understanding that, if the sale was made 
at $4,000, it should be made soon after the plaintiff in 
error was authorized to sell the land, was evidence tending 
to vary and contradict the terms of a written document, 
and was therefore inadmissible. This objection is not well 
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taken. The memorandum does not contain all of the agree- 
ments entered into between the parties. It is signed only 
by defendant in error, and does not purport to contain all 
of the covenants and agreements to be performed by the 
plaintiff in error. Moreover, it is silent as to the time 
within which the sale was to be made, and oral evidence 
tending to show the agreement of the parties as to the 
time within which the sale was to be made does not tend 
to vary or contradict the terms of the memorandum, and 
such evidence was admissible. 

It is next contended that the court erred in giving in- 
struction No. 1 at the request of defendant in error, which 
is as follows: “The jury are instructed that if an agent 
for the sale of real estate contracts to sell the same upon 
other or different terms than those which he is authorized 
by his principal to make, the principal would not be bound 
by such contract so as to make him liable to the agent for 
the commission in making such sale.” It is urged that this 
instruction does not respond to the issues raised by the 
pleadings, aud that, under the evidence, the instruction 
ought not to have been given. It is contended that to sus- 
tain the instruction in the language given, the answer 
must have pleaded that plaintiff in error procured a pur- 
chaser upon other and different terms than those author- 
ized by his contract. We can not assent to this contention. 
Plaintiff in error, in order to recover, must have pleaded 
and proved that he was appointed agent, and that he pro- 
cured a purchaser ready and willing to consummate the 
purchase upon the terms authorized by his principal. 
These allegations were contained in his petition, and were 
denied by the answer. This clearly presents the issue 
covered by the instruction. The testimony showed that 
in March, 1892, defendant in error, after negotiating a 
new loan for $2,500, notified plaintiff in error that he 
would not sell the farm, after going to the great expense 
of negotiating a new loan, for less than $2,000 above the 
$2,500 mortgage. The testimony further shows that in the 
fall of 1892, plaintiff in error procured a purchaser who 

44 


626 NEBRASKA REPORTS. [ Vou. 64 


Huffman v. Ellis. 


was willing to purchase the farm for $4,000, which was 
$500 less than the price at which he was authorized to sell. 
Again, late in the fall, the testimony tends to show that he 
procured a purchaser who was willing to purchase the 
place for $4,500, subject to the $2,500 mortgage, drawing 
interest at the rate of six per cent. per annum. In the 
spring of 1892 defendant in error made the new loan. He 
gave a mortgage for $2,500, drawing interest at six per 
cent., and gave a second or interest mortgage for $250; 
being two per cent. interest for the five years the loan was 
to run. The record clearly shows that defendant in error 
understood that he was to have $2,000 for the farm, above 
this $2,500 mortgage. The second purchaser whom plain- 
tiff claims to have procured was only willing to pay $1,750 
in cash for the place, which would be a deduction from the 
price at which defendant in error agreed to sell of the 
$250 interest mortgage, representing the interest not due, 
but accruing during the next five years. It is quite clear 
that plaintiff in error was not authorized to make either 
of the sales which he attempted to make upon the terms 
at which he procured the purchasers. It is therefore quite 
clear that the first instruction complained of was cor- 
rectly given, under the issues made by the pleadings and 
the evidence in the case. 

Instruction No. 3, regarding which complaint is made, 
is as follows: “The jury are instructed that when the 
owner of property employs another as agent to sell same 
without agreeing upon any time for which the agency is 
to continue, either party may determine the agency at any 
time by giving notice of his intention so to do, and if you 
find in this case that the defendant did so notify the plain- 
tiff not to sell the property in question before the plaintiff 
entered upon negotiations with the alleged purchaser 
Hoyt, then you should find for the defendant upon the 
second cause of action.” The objection made to this in- 
struction is the same as that made to instruction No. 1; 
that is, that the instruction was not properly given in 
view of the fact that the answer filed by defendant in 
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error as to the second cause of action was a general denial. 
As we have seen, this objection can not be sustained. 
Again, instruction No. 7 given by the court upon its own 
motion, is in all respects substantially like the instruction 
complained of, and to the giving of such instruction plain- 
tiff in error saved no exceptions. There seems to be no 
déubt that under the issues raised by the pleadings, and 
the evidence introduced, the instructions correctly stated 
the law. - There is no complaint that the verdict is not 
sustained by the evidence. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


HaAstines and Day, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
SEDGWICK, J., not sitting. 


JAMES D. SWANKY V. COUNTY OF GAGE. 


FILED May 8, 1902. No. 11,748. 
Commissioner’s opinion, Department No. 2. 


. Highways: DrrecTivE BripeE: Ingury: LiaBimity: ‘LIMITATION. 
Section 117 of chapter 78 of the Compiled Statutes, entitled 
“Roads,” which authorizes the prosecution of suits for damages 
to the person and property of one injured by reason of a de- 
fective bridge or public road, is an act of the legislature 
complete in itself, and the limitation of time for the commence- 
ment of actions contained therein applies to all persons, with- 
out regard to any kind of disability whatever. A suit based on 
that act which is commenced more than thirty days after the 
injuries complained of occurred, can not be maintained. 


Error from the district court for Gage county. Tried 
below before Lerton, J. Affirmed. 


F. B. Sheldon and Ernest O. Kretsinger, for plaintiff in 
error. 
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A. . Sackett and H. BF. Spafford, contra. 


Barnes, C. 

This action was conunenced in the district court of Gage 
county by the plaintiif in error to recover damages of the 
defendant on account of injuries to his persun and prop- 
erty alleged to have been sustained by the falling of a 
bridge on a public highway in the defendant county, which 
plaintitf was crossing at the time. The petition was suffi- 
cient in form and substance to state a cause of action, lad 
it not shown npon its face that the suit was not com- 
menced for more than thirty days after the injuries were 
sustained. It was alleged that the plaintiff was injured 
_on the 6th day of November, 1899, and the action was not 
commenced until the 28th day of December, following, 
fifty-two days after the cause of action accrued. In order 
to avoid the effect of the statute requiring the action to be 
commenced within thirty days after the time of the injury. 
plaintiff alleged that he was so badly injured that he be- 
came insane, and confined to his bed, and was physically 
disabled, and was legally non compos mentis during all 
of the time from the 6th day of November, 1899, until the 
following 20th day of December, and that he commenced 
the action within thirty days after recovering from the 


disability which prevented him from prosecuting the same. ~~ 


To this petition the defendant filed a demurrer, which 
properly raised the question of limitation, and this de- 
murrer. was sustained. To this ruling of the court the 
plaintiff excepted, elected to stand upon his petition, and 
refused to further plead. Thereupon the court dismissed 
the action, and the plaintiff prosecuted error to this court. 

1. But one question is presented for our consideration, 
which is: Do the facts stated in the petition toll the limi- 
tation provided for in the act under which this action is 
prosccutcd, and allow it to be commenced and maintained 
at a time subsequent to the expiration of thirty da‘ys after 
the time when the injury occurred? This action is based 
on section 117 of chapter 78 of the Compiled Statutes, 
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~ entitled “Reads.” It was passed by the legislature of 1889, 
and took eifect July 1, 1889, and is as follows: “If special 
damage happens to any person, his team, carriage, or 
other property by means of insufficiency, or want of re- 
pairs of a highway or bridge, which the county or coun- 
ties are liable to keep in repair, the person sustaining the 
damage may recover in a case against the county, and if 
damages accrue in consequence of the insufficiency or want 
of repair of a road or bridge, erected and maintained by. 
two or more counties, the action can be brought against 
all of the counties liable for the repairs of the same, and 
damages and costs shall be paid by the counties in propor- 
tion as they are liable for the repairs; Provided, however, 
That such action is commenced within thirty (30) days of 
the time of said injury or damage occurring.” This act, 
which alone creates the plaintifi’s right of action, limits 
the time within which such action could be commenced. 
and contains no saving clause exempting any class of per- 
sons whatever from its operations. The plaintiff, however, 
contends that the provisions of section 17 of the Code of 
Civil Procedure apply to this case, and that this action 
was properly commenced within thirty days after the 
plaintiff’s alleged disability ceased to exist. Section 17 
of the Code must be held to have been adopted in contem- 
plation of and with reference to liabilities and causes of 
action known and existing under the laws of this state at 
the time of its adoption, and which are classified under the 
several subdivisions of the chapter in which this section 
is found. This kind of an action was not known or recog- 
nized and could not be maintained, under the laws of this 
state at that time. The right to maintain such an action 
was not given until the legislative session of 1889. To 
hold that section 17, which provides that “if a person en- 
titled to bring any action mentioned in this title * * * 
be, at the time the cause of action accrued, within the age 
of twenty-one years, a married woman, insane, or impris- 
oned, every such person shall be entitled to bring such 
action within the respective times limited by this. title 
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after such disability shall be removed,” applies to this case, © 
and that by reason thereof plaintiff could bring this action 
at any time within thirty days after the 20th of December, 
1899, would, by judicial legislation, import that section 
into the act of 1889. The court will not thus usurp legis- 
lative functions. 

The plaintiff, in a very able and ingenious argument. 
contends that the thirty-day limitation in this case did not. 
commence to run until December 20, 1899, because there 
was no person in existence qualified to institute the action 
until that time; that, independent of authority, it must be 
considered that the cause of action did not exist until 
there was a person in existence capable of suing; and that 
the object of the statute is manifest, and its purpose is 
to limit the time of commencing a suit to a person in esse 
capable of suing. We can not agree with this contention. 
The cause of action in this case arose at the time of the 
injury complained of. The plaintiff in this case, although 
injured, and for the time being under disability, was liv- 
ing. He was im esse, and it is conceded that this action 
could have been commenced by his next friend or by a 
guardian. If this be true, then the hardship complained 
of exists largely in the imagination of the plaintiff and his 
counsel. In the case of Morgan v. City of Des Moines, 60 
Fed. Rep., 208, Judge Caldwell, speaking for the court, 
made use of the following language: “The ground upon 
which saving clauses in statutes of limitation in favor of 
infants and married women are upheld is the injustice 
of barring the cause of action of one who is technically 
incapable of suing. Theoretically, this reason is extremely 
persuasive; but, speaking for myself, I give it as my delib- 
erate judgment, after forty years’ experience at the bar 
and on the bench, that the saving clauses in statutes of 
limitation, exempting infants and married women from 
their operation, have been productive of more hardships 
and injustice thau would have resulted from the absence 
of such provisions. An examination of the reports will 
disclose the fact that the most flagrantly unjust and in- 
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equitable judgments and decrees that courts have been 
compelled to render resulted from these saving clauses. 
Technically, an infant can not maintain a suit, and in con- 
templation of law, is ignorant of his rights; but, in fact 
and in practice, infants, through their guardians and next 
friends, are commonly the most diligent and persistent of 
suitors, and the instances are few where any meritorious 
right is allowed to slumber.” This would seem to be a 
complete answer to the argument of the counsel based 
upon the question of the hardship accruing by reason of 
a strict enforcement of the thirty-day limitation provided 
for by the statute in this case. 

Plaintiff contends that defendant’s own wrongful acts 
delayed him in commencing the action, and cites us to 
Woodmen Accident Ass’n v. Pratt, 62 Nebr., 673, and a 
line of cases which hold that, where the party against 
whom the action is brought has by his own conduct de- 
layed the commencement of the suit until after the time 
fixed therefor in the contract has expired, hé can not avail 
himself of the delay as a bar to the prosecution of the 
action. In the eases cited the delay was invariably caused 
‘by some act or conduct of the party sued which took place 
after the cause of action had accrued, and which delayed 
the commencement of the suit. In the case at bar no inde- 
pendent act of the defendant, occurring subsequent to the 
time of the accident, which delayed the bringing of the 
action, is pleaded. These authorities, therefore, are not 
in point, and are of no assistance to us in solving the ques- 
tion under consideration. In the case of Bryant v. Dakota 
County, 53 Nebr., 755, this court held that the statute in 
question was valid. In that case an action was brought 
to recover damages sustained by the dangerous, condition 
of a highway. The suit was not commenced until more 
than thirty days had elapsed after the injury occurred. A 
demurrer to the petition was sustained in the lower court. 
and this court, in passing upon the question, affirmed the 
judgment, and held that the statute, including the limita- 
tion, was constitutional; that it was a complete act in 
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itself, and in no manner conflicted with any other pro- 
visions of the statute. It must be conceded that the legis- 
lative body, which created the right of action, had 
absolute power to determine the conditions under which 
it must be brought, including the limitation as to time. 
This kind of a cause of action was not known to our law 
until it was provided for by the legislature of 1889. With- 
out such a law the plaintiff in this case would have had 
\ 2 right of action at all, and it can not be successfully 
rged that the act which gave him the right to sue and 
which also limited the time in which he must commence 
his action, deprived him of any right, or in any manner 
worked a hardship upon him; and if it has that effect it 
is a proper matter to be addressed to'the discretion of the 
legislature, for without further action by that body the 
court can give him no assistance. As we have heretofore 
said, this was new and independent legislation, and the 
act was complete in itself. It established the rule for the 
class of cases to which it-relates. The power of the legis- 
lature to enact the statute can not now be questioned, for 
that matter was determined by Bryant v. Dakota County, 
supra. It would be entirely competent for the legislature 
to enact a general statute of limitations putting minors, — 
adults, insane persons and all others on the same footing 
as to all causes of action; and such would be the legal effect 
of a statute which contained no saving clause excepting 
such persons from its operation. . This principle has never 
been questioned. It follows that, there being no saving 
clause exempting any class of persons from the limitations 
in the statute in question, the plaintiff’s cause of action 
was barred, and no suit could be commenced thereon on 
and after the 7th day of December, 1899. Morgan v. City 
of Des Moines, 60 Fed. Rep., 208; Vance v. Vance, 108 
U. S., 514, 521; Blivens v. City of Sioux City, 52 N. W. 
Rep. [Ia.], 246; Bryant v. Dakota County, supra; Springer 
wv. City of Detroit, 60 N. W. Rep. [Mich.], 688; Davidson 
v. City of Muskegon, 69 N. W. Rep. [Mich.], 670. 
It must have been the intention of the legislature, in 


é 
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thus limiting the time for the commencement of actions 
under the section on which this suit is based, to require 
such suits to be prosecuted while the incidents were still 
fresh in the minds of every one connected therewith. It 
would then be easy to investigate the matter, and the trial 
would take place before the witnesses to the transaction 
would become scattered and their testimony thus be made 
hard to obtain. The provision thus safeguarding the rights 
of the public against the prosecution of speculative actions 
and cases of doubtful merit based upon this statute was 
a wise and provident one. There is no reason why the 
courts should not uphold it, both in its letter and its spirit. 

It follows that the demurrer to the petition in this case 
was properly sustained. We therefore recommend that 
the judgment of the district court be affirmed. 


OLDHAM and PowunD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Herspert F. HAL ET AL. VY. BYRON B. HOPPER. 
Finrp May 8, 1902. No. 11,320. 
Commissioner’s opinion, Department No. 2. 


1. Principal and Agent: ReEpupiaTION oF Part oF UNAUTHORIZED 
Contract. A principal can not accept the part of an unau- 
thorized contract entered into by his agent which is beneficial 
to him, and repudiate the part which is to his detriment. He 
must either ratify the whole contract or repudiate it entirely. 


2. Suit on Contract of Agent: LivitraTION oF AUTHORITY: KNOWLEDGE 
oF DEFENDANT. Where a plaintiff sues on a contract entered 
into through an agent who apparently acted with general au- 
thority, he will not be permitted to show a limitation of the 
authority of his agent in making such a contract, unless he 
proves that such limitation was known to exist by the defend- 
ant at the time he contract was epvtered into. 


Error from the district court for Douglas county. Tried 
below before POWELL, J. Affirmed. 
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Richard 8. Horton, for plaintiffs in error. 
Baldrige & De Bord, contra. 


OLDHAM, C. 


This was an action for damages for a breach of a con- 
tract for the sale of 25,000 bushels of corn. The petition 
alleges, in substance, that the plaintiffs purchased 25,000 
bushels of corn from the defendant on what is known 
among dealers as “Baltimore terms,” for which they agreed 
to pay twenty cents per bushel if the corn “graded mixed.” 
The petition alleges that under this contract the defendant 
delivered to them 21,500 bushels of corn and that they had 
advanced to him the sum of $2,151.25 on said contract. of 
purchase before the corn was received. The petition then 
sets out at length what is meant by “Baltimore terms,” 
and alleges that under these terms they have overpaid the 
defendant the sum of $1,132.93 for the corn received. 
There was a second count in the petition, asking for dam- 
ages for defendant’s refusal to deliver the remaining 3,500 
bushels af corn contracted for. Defendant answered this 
petition, admitting that he had contracted to sell to plain- 
tiffs 25,000 bushels of corn, but denied that said contract 
provided that the corn was to be sold on “Baltimore 
terms”; but alleged, on the contrary, that he was to re- 
ceive twenty cents per bushel for all the corn sold plain- 
tiffs which “graded mixcd,” and nineteen cents per bushel 
for all the remainder of the corn which he sold plaintiffs. 
He admitted that plaintiffs had advanced him the sum of 
money stated in their petition, and he alleged that he had 
delivered 21,721 bushels of corn to plaintiffs on this con- 
tract. He further alleged that under the contract entered 
into there was still due him the sum of $257.53. He fur- 
ther alleged that he refused to deliver the remainder of 
the corn contracted for because of plaintiffs’ refusal to pay 
the price agreed upon for the corn delivered. To this an- 
swer plaintiffs filed a general denial. On issues thus 


Vou. 64] JANUARY TERM, 1902. , 635 


Hall v. Hopper. 


joined there was a trial to a jury, verdict for defendant, 
and judgment was entered on the verdict, and plaintiffs 
bring error to this court. . 

It developed in the trial of this cause that the contract 
for the purchase of this grain was entered into by the 
plaintiffs through the agency of Harry C. Miller, a grain 
broker doing business in the city of Omaha, Nebraska. No 
reference, however is made to the agency of Miller, either 
in the petition, answer or reply. The contract was a verbal 
one, entered into and discussed mainly over the long-dis- 
tance telephone between Waterloo, Nebraska, and Omaha, 
and the testimony is sharply conflicting as to what the 
terms of the contract were; Miller claiming the contract , 
to be as set forth in plaintiffs’ petition and. the defendant 
claiming it to be as alleged in his answer. In the trial of 
the case plaintiffs sought to show that Miller’s agency was 
a limited one, and that he had no authority to contract for 
the purchase of grain for the plaintiffs on other than “Bal- 
timore terms.” The entire controversy depended on the 
terms of the contract, and on nothing else. Plaintiffs re- 
quested three instructions submitting to the jury the ques- 
tion of Miller’s limited agency to contract for plaintiffs. 
These instructions were all refused. The jury was in- 
structed only on the issues as set forth in the pleadings. 
The only action of the trial court for which we are asked 
to reverse this judgment is its refusal to submit to the jury 
the question of Miller’s limited agency in making this con- 
tract. Plaintiffs admit that, if Miller had the authority to 
make such a contract as defendant alleges, then, under the 
conflict of testimony as to what the contract was, we would 
not be justified in disturbing the verdict of the jury; but 
he contends that it was reversible error for the court to 
refuse to submit this issue to the jury. 

With this contention we cau not agree. Plaintiffs seek 
to avail themselves of the beneficial part of the contract 
entered into by their agent, and if they desire to accept any 
part of this contract they must accept it as a whole. It is 
elemental that a principal can not ratify the part of an 
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unauthorized contract made by his agent which is advan- 
tageous to him and repudiate the part which is to his detri- 
ment. Miller was apparently acting with general author- 
ity to purchase grain for plaintiffs, and no limitation of 
this authority would bind the defendant unless the evi- 
dence clearly showed that this alleged limitation of author- 
ity was known to the defendant at the time he contracted 
with Miller. This the evidence fails to show. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


BagneEs and Pounp, CC., concur. 


. By the Court: For the reasons stated in the foregoing 
opinion, the oa of the district court is 


‘AFFIRMED. 


CuHicaco, Rock Istanp & PaciFic RAILWAY COMPANY V. 
JOHN P. SATTLER, ADMINISTRATOR. 


Firrep May 8, 1902. No. 11,549. 


Commissioner’s opinion, Department No. 3. 


J. Passenger on Train: Lravinae Car BErorE ARRIVING at TER- 
minus. A passenger on a railroad train dves not lose his char- 
acter as such by leaving his car at a regular station from 
motives of either business or curiosity, although he has not yet 
arrived at the terminus of his journey. 


Switcn: ASSUMPTION OF Risk. Where, however, 
the train in which the passenger is being transported is run 
upon a switch to allow the passage of another train, or is 
stopped at a place other than that used by the carrier for 
receiving and discharging passengers, and the stoppage is not 
for the purpose of allowing passengers to board the train or 
alight therefrom, one who leaves the train must usually assume 
all the ordinary risks incident to his action. 


2. 


3. : DEFINITION: ConsTRUCTION oF STaTuTs. All passengers 
i actually on the train, whether the same is muving or not, are 
passengers “being transported over its road” within the mean- 
ing of section 3, chapter 72, of the Compiled Statutes; and 
passengers who have left the train at the express or implied 


invitation of the carrier, for any necessary purpose incident 
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to their journey, are passengers being transported within the 
meaning of said section. 


L&ravina Car: Protection. Where a passenger leaves his 
ear of his own volition, for some purpose of his own not inci- 
dent to the journey he is pursuing, and at a place not designed 
for the discharge of passengers, he can not claim the protection 
of section, 3, chapter 72 of the Compiled Statutes, although the 
carrier may, under some exceptional circumstances, still owe 
him the duty imposed on it by the common law. 


5. Facts Set Out: Conciusion. A through train between Denver 
and Chicago ran onto a side track at an intermediate station 
to allow the passage of another through train from the east. 
A through passenger left his car, crossed the main track of 
the road to the depot, and went to a pump for a drink of water. 
He filled his cup from the pump, but, before drinking, heard 
the whistle of the incoming traiu, and started on a rapid run 
to regain his car. From the pump the track over which the 
incoming train was approaching could be seen for about one 
hundred feet, and three steps from the pump toward the track 
over which the train was approaching the track was visible for a 
mile or more. When the passenger reached the track the ap- 
proaching train was about fifty feet distant from him, and 
running at a high rate of speed. The passenger attempted to 
pass in front of the train, and was struck by the engine and 
killed. Held that, under the circumstances, he was not “a 
passenger being transported over the road,” within the mean- 
ing of section 3, chapter 72 of the Compiled Statutes, and the 
railroad was not liable for damages on account of his death 
because of his own negligence. 


Error from the district court for Cass county. Tried 
below before JESSEN, J. Reversed. 


M. A. Low, William F. Evans and Woolworth & Me- 
Hugh, for plaintiff in error. 


Matthew Gering, contra. 


DuFrir, C. 


John P. Sattler, the defendant in error, is administrator 
of the estate of Emanuel Leveroni. The deceased was 
killed by a train of the railroad company at the station 
of Alvo, in Cass county, Nebraska, on the 11th of April, 
1899. The jury returned a verdict against the company 
for $4,000, upon which judgment was entered, and the com- 
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pany has bronght the case to this court by petition in 
error. 

There is little or no dispute over the facts in the case. 
Leveroni, the deceased, was a through passenger over the 
railway of the plaintiff in error from the city of Denver 
to Chicago. The train upon which he was traveling ar- 
rived at the station of Alvo from the west on schedule 
time at 2:52 in the afternoon. On its arrival at the station 
the train went upon a side track to await the arrival and 
passage of a west-bound train which was then due at that 
point; its schedule time being the same at that station 
as the train upon which the decedent was traveling. The 
train from the east was behind time, and, while the train 
upon which Leveroni was a passenger was waiting on the 
side track, Leveroni left his train, crossed over the main 
track to the depot platform and to a pump a few feet west 
of the depot, to get a drink of water. About the time that 
he reached the pump the west-bound train was heard to 
whistle, when Leveroni left the pump and started on a 
run for his car, and in crossing the track upon which the 
west-bonnd train was approaching the station, was struck 
by the approaching train and instantly killed. The east- 
bound train upon which he was a traveler did not move 
from the side track until after the deceased was killed, 
nor had any signal or order been given that said train. 
would move or start. It might be further stated that the 
evidence is undisputed that there was plenty of good drink- 
ing water in the car upon which the deceased was a pas- 
senger, and in all the cars of that train. 

Two questions are presented by this record for our de- 
termination: (1.} Was the deceased a passenger, within 
the legal meaning of that word, after leaving his car while 
it was standing upon the side track for the purpose of 
allowing an approaching train to pass? (2.) If he was 
such passenger can his administrator claim for him or his 
estate the benefits of the provisions of section 3 of chapter 
72 of the Compiled Statutes of 1901? 

Relating to the first question, the courts may be said 
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to be fairly divided. In Maine and Minnesota the rule 
appears to be that a passenger on a railway, who pur- 
chases a ticket for a distant station, and gets off the train 
temporarily, and without objection or notice, while it is 
stopping at an intermediate station, surrenders for the 
time being his place and rights as a passenger. State v. 
Grand Trink BR. Co., 58 Me., 176; De Way v. Chicayo, A. 
& St. P. R. Co., 41 Minn., 178. See, also, Missourt £2. R. 
Co. v. Foreman, 73 Tex., 311. In De Kuy v. Railway Co. 
the facts were very similar to the facts under considera- 
tion in the case at bar. The conclusion of the court upon 
these facts is well expressed in the syllabus of the case 
as follows: “Where a passenger enters a railway train 
and pays his fare to a particular place, his contract does 
not obligate the company to furnish him with means of 
egress and ingress at an intermediate station; and if he 
leaves the train at such a station, he for the time being 
surrenders his place as a passenger, and takes upon him- 
self the responsibility of his own movements. But if he 
‘leaves without objection on part of the company, he does 
no illegal act, and has a right to reenter and resume 
his journey. While, if a railway company permits the 
practice of passengers leaving and re-entering their train, 
while on a side track at an intermediate station for the 
purpose of letting another train pass on the main track, 
it is bound to use reasonable care not to expose such pas- 
sengers to unnecessary danger, yet it is not bound to so 
regulate its business as to make the side track as safe a 
place of ingress or egress as the station platform; nor 
does it give any assurance, under such circumstances, to 
passengers that no trains will pass while they are cross- 
ing or recrossing the main track. Neither does the call 
of ‘all aboard! by the conductor of the side-tracked train, 
give an assurance to those who have left their train that 
they. may cross the main track in safety without looking 
for approaching trains. Passengers who have thus left 
their train, when they attempt to cross the track under 
these circumstances, are bound to exercise reasonable care 
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and caution to avoid injury from passing trains, and must 
use their senses for that purpose. The station platform 
and not the side track is the proper place to enter or leave 
a train; and those who, for purposes of their own, use 
the latter, assume all the extra risks necessarily incident 
to such a practice, and are bound to exercise a degree of 
care corresponding to the increased risks.” Another class 
of cases establish the rule that a passenger on a railroad 
train does not lose his character as such by alighting from 
the cars at a regular station from motives of either busi- 
ness or curiosity, although he has not yet arrived at the 
terminus of his journey. Parsons v. New York C. & H. 
R. R. Co., 113 N. Y., 355; Clussman v. Long Island R. 
Co., 9 Hun [N. Y.], 618. 

Of the two classes of cases which we have been exam- 
ining, we think that the latter establishes the better rule. 
In this country of long journeys by railway trains, there 
can be no impropriety in a passenger claiming the right, 
which may be said to be established by long custom, to 
leave his car at any intermediate point on his journey, 
where a stop of any considerable time is made, to send a 
message, to obtain exercise and relief by walking up and 
down the platform, or to gratify his curiosity, provided 
he does not interfere with the employees of the company. 
’ or run counter to any established rule brought to his no- 
tice. In the exercise of this privilege he does not lose his 
character of passenger, and the common-law duties of the 
carrier are still to be exercised in his behalf, and injuries 
received on account of a failure on the part of the carrier 
to observe all its duties toward him required by the rules 
of the common law must be responded to in an action for 
damages. We think that the supreme court of Massachu- 
setts has announced the true rule in Dodge v. Boston & 
Bangor Steamship Co., 148 Mass., 207, where the follow- 
ing language is used: “To determine the rights of the 
parties in every case, the question to be answered is, what 
shall they be deemed to have contemplated by their con- 
tract? The passenger, without losing his rights while he 
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is in those places to which the carrier’s care should extend, 

‘may do whatever is naturally and ordinarily incidestal- 
to his passage: If there are telegraph offices at stations 

along a railroad, and the carrier furnishes in its -carg- 
blanks: upon which to write telegraphic messages, and 

stops its trains ‘at stations long enough to enable passen- 

gers conveniently to send such méssages, a purchaser of a’ 
ticket over the railroad has a right to suppose that: his 

contract ‘permits him to leave his car at a station for the 

purpose of sending a telegraphic message; and he has the 

rights of a passenger while alighting.from the train for 

that purpose, and while getting upon it to resume his jour- 
ney. So of one who leaves a train to obtain refreshment, 

where it is reasonable and proper for him so to do, and - 
is consistent with the safe continuance of his journey in 

a usual way. Where one engages transportation for him- 

self by a conveyance which stops from time to time along 

his ‘route, it may well be implied, in the absence of any-- 
thing to the contrary, that he has permission to alight’ 
for his own convenience at any regular stopping-place- 
for passengers, so long as he properly regards all the car-’ 
rier’s rules and regulations, and provided that his doing’ 
so does not interfere with the carrier in the performance 

of his duties.” : 

All the cases agree that the cartier ‘must furnish safe’ 
ingress and egress to and from the train for its passengers. 
In many of the larger stations the passenger has ‘to cross * 
two or tliree or four tracks in going to or from his train: 
In such cases -hhe may assume that the company ‘will see” 
that his way across such tracks is clear and uninterrupted, 
and: that no injury will be incurred in crossing the same. 
In Jewett v. Klein, 27 N. J. Eq., 550, it is held that a per- - 
son who, in passing from the depot to the train he was 
about to take, was obliged to cross an ‘intervening track, 

_ Was ndt guilty of contributory ‘négligence “in that “he-did 
not, béforé ‘approaching ‘the ‘train, look up or down" the: 
track to sée whether there was danger from an approach- 
ing train, and in that he approached the train diagonally 

45 


642 NEBRASKA REPORTS.. vo 64° 


Chicago, R. I. & P. R. Co. v. Sattler. 


from the platform of the station, and before his train had: 
come to a full stop. Referring to this case, the supreme. 
court of Colorado, in Atchison, T. & 8. F. R. Co. v. Shean, 
33 Pac. Rep., 108, says: “By the foregoing and other well- . 
considered cases, it is settled that a passenger on a rail-- 
road, while passing from the cars to the depot, is .not.. 
required to exercise that degree of care in crossing the. 
railroad track as is imposed upon other persons, and that 

he has the right to assume that the company will discharge 

its duty in making the way safe; and, relying on this 

assumption, may neglect precautions that are ordinarily 

imposed upon a person not holding that relation. And 

this distinction is to be taken into consideration in dcter- 

mining the propriety of his conduct.” 

We do not care to extend this rule to passengers who. 
leave the train at an intermediate station at a place other 
than that used by the carrier for the ingress and egress of 
its passengers. One who leaves the train at a point not. 
intended for the discharge of passengers, and while. the 
train is standing for some other purpose, must himself 
assume all the ordinary risks incident to his action. The: 
cases above cited differ from the case at bar in the fact 
that the passenger left or boarded the train at its regular 
stopping place, and at the point where passengers were 
regularly received and discharged. 

In the case now under consideration no stop was made 
to receive or discharge passengers.. The train was not. 
run to the depot platform but was side-tracked to allow 
the passage of the west-bound train. It is probably true 
that parties who desired either to board or leave the train 
at Alvo, and who were aware of the custom of the train 
to side-track at that point to allow the west-bound train 
to pass, took advantage of the opportunity thus offered 
to take passage on the train, or to leave it while standing 
on the side track; but no inducement to do this was ex-. 
tended by the company, as the evidence discloses that it 
refused to sell tickets to passengers who desired to take 
this train at that station. Those on the train must. have 
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known that the stop upon the side track was not for the 
purpose of receiving or discharging passengers, and those 
who left the train without any express or implied invita- 
tion so to do on the part of the company and without some 
known reason requiring them to do so, should in all rea- 
son, assume the natural and ordinary risks of their own 
voluntary action. A part of the fourth instruction of the 
court expresses so clearly our views upon this question 
that we insert it here: “If you find from the evidence that 
when the said Emanuel Leveroni left his car while stand- 
ing on the side track at Alvo, Nebraska, he did so without 
the invitation of the defendant, either express or implied. 
and not for the purpose of attending to any personal want 
of his own, usually incident to a through passenger, nor 
made necessary by the manner in which the defendant's 
train was operated, then it was his duty while absent from 
said train, to exercise ordinary care to avoid any injury 
to himself, and if you find from the evidence that while so. 
absent from his car he failed to exercise ordinary care, 
and was injured through his failure so to do, then the 
defendant would not be liable.” 

Having now defined what we believe to be the rights 
of a passenger at common law, we will proceed to exam- 
ine our statute relating to injuries received by passengers 
while being transported over a railway, and the questions 
discussed in the. briefs of counsel in the light of that 
statute. 

Section 3 of chapter 72 of our + Compiled Statutes i is as 
follows: “Every railroad company, as aforesaid, shall be 
liable for all damages inflicted upon the person of passen- 
gers while being transported over its road, except in cases 
where the injury done arises from the criminal negligence 
of the person injured, or when the injury complained of 
shall be the violation of some express rule or regulation 
of said road actually brought to his or her notice.” In 
Ghicago, B. & Q. R. Co. v. Landauer, 39 Nebr., 803, it was 
held that this statute made a common carrier an insurer 
of the safety of its passengers, except as against the vross 
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negligence of the passenger, or his violation of some*rule ° 
of the carrier brought to his notice; but up to this time 
this court has not been called on ‘e determine the par- 
ticular persons or class of persons taking passage with a 
railroad company, who were inteuded by the legislature 
to be included in the phrase “passengers being transported 
over its road.” The plaintiff in error insists that the 
statute was not intended to cover all cases of injuries to 
passengers, and its position on this question can not be 
more clearly or briefly stated than by quoting from’ its 
reply brief: 

“Although no one but passengers can be brought within 
the section, yet it is not designed to cover injuries to all’ 
passengers. By express provision, as clear’ and positive 
as language will permit, the section carved out of the 
general body of passengers of a company, the particular 
class thereof ‘to which it applies. ‘Every railroad shall 
be liable for all damages inflicted upon the person of 
passengers’ (so reads the section) ‘while being transported 
over its road.’ The liability imposed by this section, with 
respect to injuries to passengers, extends only to those 
injuries which passengers receive while such passengers 
‘are being transported over its road.’ The clause ‘whilé 
being transported over its road’ is a clear limitation mod- 
ifying the general word ‘passengers’ in the section. There- 
fore, to bring a case within this section, it must be shown 
that when the injury was received by a person he was not 
only. a passenger, but that at the time of the injury he 
was, as such passenger, ‘being transported over the line 
of the railroad company.’ There is, of course, a manifest 
reason for this qualifying clause. The purpose of the act 
was to relieve the passenger injured ‘while being trans- 
ported over the line of the company’ from the necéssity 
of specifically proving the act of negligence which caused 
the injury. The passenger who buys a ticket and’ takes 
his seat upon the train, may know that the court will pre- 
sume that any injury which he receives on account of the 
operation or management of the train, will be presumed 
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_ to be attributable to negligence on the part of the railroad 
company. The train and all agencies connected with its 
_ management belong to the railroad company. All knowl- 
.edge with respect to the cause of injuries resulting from 
_the operation or management of the train is known to the 
. company, but these causes may.be difficult for an injured 
person to ascertain. The section was designed to relieve 

the passenger, so injured, from the necessity of proving 
the specific act of negligence. This manifest reason for 
the adoption of this section shows the purpose of the in- 
,sertion of its provision ‘while being transported over its 
road.’ After a person leaves the train provided for his 
_transportation, then whatever dangers he encounters are 
dangers not connected with the operation and manage- 
_ment of his train; and if he is injured. he must prove negli- 
_ gence, and recover, if at all, upon the common-law lia- 
bility. While riding upon the train provided for .his 
transportation, he may not be able to learn the cause of 
an injury..so received, due to the operation and manage- 
ment of the train. Therefore, as was said, this section 
was provided to relieve him of the necessity of proving 
such acts. But when the passenger leaves the train pro- 
-vided for his transportation, and is injured by reason. of 

dangers entirely disconnected from the operation and man- 
agement of his train, then there will be no difficulty in 
_his ascertaining the cause of his injury, and in alleging 
.and proving it in case of suit. Therefore the legislature 
did not intend that the presumption of negligence pro- 
vided by the section should apply to such a casc; and, to 
make the meaning clear, the legislature expressly made 
the section.apply not.to injuries to all passengers, but 
to injuries received by passengers ‘while being transported 
_ over the road of.the company.’ The legislature having 
expressly limited the operation of the statute to the cases 
of injury. received by passengers ‘while being transported 
_oyer the road of a company,’ this court can not obliterate 
«ithe qualifying clause referred to. This court, in constru- 
. ing this statute, must give effect to every provision thereof. 
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- When the legislature expressly limited this section to 
' cases of liability for injuries to those passengers only who 
were injured ‘while being transported over the road of a 
’ company,’ this court has no power or authority, nor will 
it have any inclination to nullify the express will of the - 
legislature and to extend this section to cases which the 
legislature expressly excluded from its effect.” 
We are agreed that the words “while being transported 
‘over its road” is a qualifying phrase, intended to limit 
' liability on the part of the company, and that we must 
give it the force intended by the legislature. We can not, 
‘ however, agree with plaintiff in error that it was intended 
- to exclude all passengers who leave the car provided for 
them by the carrier. It is well known that many—per- 
’ haps most—roads provide eating houses and other accom- 
modations for the comfort or convenience of their patrons. 
- and that regular stops are made for meals, requiring the 
’ passengers to leave the car in which they are being trans- 
’ ported, and often to cross numerous tracks on their way 
- to and from the car to the dining room or restaurant. 
In such cases one does not lose his character as a passen- 
- ger in the course of transportation over the road, or the 
protection of the statute. The duty of the company to 
provide him safe egress and ingress for such necessities 
‘ ag are required on his journey, and which the road as- 
-sumes to furnish, and which it invites him to partake of, 
is no less stringent than to furnish him safe passage on 
its cars. While seated in the dining room of the company 
he is under its control, and must conform to its rules, as 
.. fully as while on the train; and while thus subject to the 


*~pules and regulations of the company, he is their passen- 
~ ‘ger, entitled: to like protection from, damage from the 


operating of.the road as while seated in the car, proceed- | 
ing on his journey. We believe and hold that it was in- 
- tended to include in the words “while being transported 
- over its road” all passengers actually on the train, whether 
- the same is in motion or standing on any part of the road: 
and it further includes those passengers leaving the train 
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~ for any necessary purpose incident to their journey, such 
- as a change of cars, or ‘to procure refreshments at any 
point where the same are furnished by the comnanv, and 
~where an express or implied invitation is extended to the 
passengers to leave the car for that purpose. Where, how- 
‘ ever, the passenger leaves the car for some purpose of his | 
-own, not incident to the journey he is pursuing, and at a 
‘place not designed for the discharge of passengers, he can 
‘not claim the beneit of this statute, although the company 
may in such cases, under certain conditions, owe him the 
‘duty imposed on carriers by the common law. Parsons 
‘uo New York C. € H. R. R. Co., 118 N. Y., 3855; Gulf, 
C. &€ 8S. F. R. Co. v. Morgan, 64 8S. W. Rep. ['Tex. Civ. 
‘App.], 688. The only evidence offered by the company 
“was that of one witness to show that there was plenty of 
‘ ‘good drinking water in the car in which the deceased was 
being carried.” All of the testimony relating to the cir- 
’ cumstances attending the killing of Leveroni came from 
‘the witnesses of the plaintiff below. These witnesses all 
‘testify that they distinctly heard the whistle of the train 
approaching from the east. Most of them testify that 
they saw Leveroni at the pump. One, a Mrs. Brown, a 
passenger sitting in the car, says that she saw him ascend- 
- ing the steps of the depot platform with a cup in his hand. 
‘All who saw him at the pump say that he filled his cup, 
but that, before he had time to drink, the whistle of the 
approaching train’ was heard; that Leveroni .thereupon 
dropped the cup, and ran in a rapid manner for his train. 
Mrs.- Brown relates what occurred as follows: “He went 
-- from the steps to the pump, and pumped water into a tin 
‘cup which he had. He dropped it. The whistle blew. 
That is the first warning he had, I am confident.” He 
left the train of his own volition while standing on the 
side track, and for a wholly unnecessary purpose. In so 
doing he abandoned the protection of the statute. The 
witnesses agree that from the-pump the railway track can 
be seen for the distance of one hundred feet toward the 
northeast, from which direction the train was approach- 
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ing. By taking three steps from the pump.toward the main 
line of the road, the view is unobstructed for a mile or 
- more, and the approaching train could have been seen for 
that distance. When Leveroni reached the track, running 
rapidly to reach his car, the train was about fifty feet 
away, and running at a high rate of speed. The evidence 
_ is. convincing that. Leveroni heard. the whistle of the ap- 
proaching train. It was that which caused him to drop 
his cnp, and to run hurriedly to reach his car. He at- 
tempted to cross the track in a diagonal course, running 
_ partly in the same direction with the approaching train. 
This, however, is no reason why he should not turn his 
head to ascertain the position of the train, and whether 
it was. safe to attempt to cross ahead of it. As we have 
. seen, Leveroni was not, under the circumstances, ‘a pas- 
senger being transported over the road,” within the mean- 
ing of the above quotcd statute. His case must therefore 
be determined by the rules of the common law, in accord- 
ance with which he must be held to suffer the consequences 
-of his own carelessness and negligence. With full knowl- 
edge, or full. opportunity for knowing the danger, he left 
a place of safety on the platform of the depot and ran 
to his death. 

We know of no rule of law that allows a recovery under 
such circumstances, and we recommend that the judgment 
of the district court be reversed and-the case remanded for 

. further proceedings according to law. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded for further proceedings according -to 
law. 

REVERSED AND REMANDED. 
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_ Adoption of Children: INHERITANCE. Section 797 of title 25, chapter 
57 of the General Statutes of 1873, relating to the adoption of 
-children, provides, in effect, that the parents, guardian .or per- 

_ son having the minor in. charge, should file with the probate 
judge a signed and sworn statement relinquishing all right to 
the custody and control of the child, and all claims for services 
and wages. The person adopting was required to file a similar 
statement that he freely and voluntarily adopted the child as 
his own “with such limitations and conditions as shall be agreedy 
upon by the parties,” and then, as a proviso, was added this 
language: “Provided, whenever it shall be desirable, the party 
or parties adopting such child may, by stipulations to ,that 
effect in such statement, adopt such child and bestow upon him 
or her equal rights, privileges, and immunities of children born 
in lawful wedlock.” Held, That a child adopted under said 
section would not inherit from the adopting parents in the 
absence of an affirmative statement to that effect in the state- 
ment mnade and filed by them with the county judge, or the use ~ 
of language which clearly indicated the intention of the. foster Vv 
parents that the child should inherit. 


° 


Error from the district court for Richardson county. 
_ Tried below before Lerron, J. Affirmed. 


‘Francis Martin, Edwin Falloon and Clarence Gillespie 
(Jefferson H. Broady,on motion for rehearing), for plain- 
tiffs in error. 


Reavis & Reavis, contra. - 
Du FFIE, C. 


February 26, 1870, Benjamin F. Ferguson and Hannah 
Ferguson, his wife, by proceedings instituted before the 
county judge of Richardson county, adopted ‘Willie Duff 
Martin, who was at that time two and one-half years of 
age, and in custody of the poor master of Otoe county, Ne- 

‘ braska. Hannali Ferguson was the owner of certain real 
_ estate in Richardson county, and died intestate-in the year 


*Rehearing allowed. _ See ‘opinion on page 659, post. oe 
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1888. At the time of her death Willie Duff Martin, who 
had lived with the Fergusons as their adopted child, had 
attained the age of twenty-one years, and claimed to in- 
herit the real estate of which his adopted mother died 
seized, as her only heir at law,—subject, however, to the 
right of curtesy in the surviving husband. In February, 
1889, Willie Duff Martin, who, since his adoption, had 
been known as William I’erguson, conveyed to his adopted 
father the: real estate of which his adopted mother died 
seized ; reciting in the deed that he was a single man, and 
the only heir of Hannah Ferguson, deceased. Benjamin 
F. Ferguson, the adopted father, died in the fall of 1897, 
leaving a last will and testament, by which the premises 
in controversy in this action were devised to the plain- . 
tiffs in error. The defendants in error are the next of kin 
and heirs at law of Hannah Ferguson, and they brought 
ejectment for the premises in controversy, making the 
claim that Willie Duff Martin Ferguson, the adopted son, 
did not inherit from his adopted mother and that his nee 
. of the premises to his foster father conveyed no title, and 

‘that the adopted father had no interest in the premises 
which he could devise to the plaintiffs in error. 

From the foregoing statement, it will be seen that both 
parties claimed title from Hannah Ferguson; the plaintiffs 
‘in error asserting that Willie Duff Martin Ferguson in- 
herited from her as her adopted son; that he conveyed to 
his adopted father, Benjamin F. Ferguson, from whom 
they take under the terms of his will; the defendants in 
error claiming title as the natural heirs at law of Hannah 
Ferguson; and the material question to.be determined is 
whether, under the articles of adoption, and the decree of 
the probate court in that proceeding, Willie Duff Martin 
Ferguson ‘was entitled to inherit from hi::. foster mother, 
the same as a child born in lawful wedlock. 

A determination of this question requires an examina- 
. tion of the proceedings had in the probate court relating 

to the adoption of Willie Duff Martin. by Benjamin F. 
Ferguson and Hannah Ferguson, and the statute then in 
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force relating to the adoption of children. Section 797 of 
title 25, chapter 57 of the General Statutes of 1873, the 
statute then in force, and which we think is decisive of the 
’ question, is as follows: 
“The parents, guardians, or other person or persons hav- 
.ing lawful control or custody of any minor child, may make 
a statement in writing before the probate judge of the 
’ county where the person or persons desiring to adopt said 
child reside, that he, she or they voluntarily relinquish all 
right to the custody of and power and control over such 
child (naming him or her), and all claim and interest in 
or to the services and wages of such child, to the end that 
such child shall be fully adopted by the party or parties 
(naming them), desiring to adopt such child, which state- 
ment shall be signed and sworn to by the party making 
the same, before said probate judge, in the presence of at. 
least two witnesses; and the person or persons desiring to 
adopt such child, shall also make a statement in writing, 
to the effect that he, she, or they freely and voluntarily 
adopt such child (naming him or her), as their own, with 
such limitations and conditions as shall be agreed upon 
by the parties, which said statement shall also be signed 
and sworn to by the parties making the same before said 
probate judge, in the presence of at least two witnesses: 
Provided, in all cases where such child shall be of the age 
of fourteen years and upward, the written consent of such 
child shall be necessary to the validity of such proceeding: 
,And Provided further, whenever it shall be desirable, the 
party or parties adopting such child may, by stipulations 
to that effect in such statement, adopt such child, and be- 
stow upon him or her equal rights, privileges, and im- 
munities of children born in lawful wedlock, and such 
statement shall be filed with and recorded by said probate 
judge, in a book kept in his office for that purpose.” 
The statements made by the poor master of Otoe county 
having chargé of Willie Duff Martin, and that of Benjamin 
-}. Ferguson and Hannah Ferguson, and the decree of 
court entered in the case, are as follows: 
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--State.of Nebraska, County of Richardson. . In the mat-. 
_ ter of the adoption of William Duff. Martin, late of Otoe 

county, State of Nebraska. Now comes Jacob J.. Hoch- 

stetler, the poor master of the poor of Otoe county, one of 
‘which poor, the said Willie Duff Martin is, and is a 
county charge and in control and custody of said poor 
_-master. That said Jacob J. Hochstetler, for the said 
_county and as-such poor master, and as the custodian of 
. the said Willie, minor child, being of the age of two years 
-and six months, does hereby voluntarily relinquish all 
_ Tight of custody, power and control over such child, Willie 
_Duff Martin, and all claim and interest in and to the 
- Services and wages of such child, to the end that such 
child shall be fully adopted by Benjamin F. Ferguson and 

Hannah his wife, who desire to adopt said child, and do 
: agree to adopt such child, William Duff Martin, as their 
- own, and educate, maintain and clothe such child in a good 
and suitable manner for such child. This statement is 
- made under the provisions of law for the adoption of chil- 

dren, that the said Willie Duff Martin may be adopted by 
. Said Benjamin F. Ferguson and wife. 

“JacoB J. HOCHSTETLER, 

“Witnesses: Poor Master of Otoe Co., Neb.” 

“THOos. B. STEVENSON. 
“M. L. HAYWARD.” | 
. [Duly verified. ] 

“State of Nebraska, County of Richardson. In the mat- 
ter. of the adoption of Willie Duff Martin, late of the 
county.of Otoe, State of Nebraska. Now comes Benjamin 

iF. Ferguson and Hannah, his wife, being man and wife, of 
-Said county of Richardson, do. hereby aver and state, and 
: each one of us do aver, that the said Benjamin F. Ferguson 
does hereby voluntarily adopt the said child, Willie Duff 
(Martin) Ferguson, and the said Hannah Ferguson, wife 
..of Benjamin. F. Ferguson, does voluntarily. adopt the said 
. child as and by the name of Ferguson, and we do hereby 
+ voluntarily adopt Willie Duff (Martin) Ferguson. by. the 
latter name as our own, and agree to maintain, clothe and 
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educate, and well to nurture in the fear of the Lord, in 
presence of good manners and habits until the said child 
arrives at the age of twenty-one years. The child now be- 
ing two years and six-months old. 
“Attest: Beng. F. FERGuson. 
“T Hos. B. STEVENSON. HANNAH FERGUSON.” 
“M. L. Haywarp.” 
[Duly verified. ] . 


“In the matter of the adoption of Willie Duff Martin by 
Benjamin F. Ferguson and Hannah Ferguson. Before L. 
Vandeusen, probate judge, February 26, 1870. And now 
on this 26th day of February, A. D. 1870, this matter came 
on to be heard in-open court, and it appearing to the court 
that Willie Duff Martin is a minor.child, aged two years 
and six months, and is a county charge and in the custody 
of Jacob J. Hochstetler, poor master of the county of Otoe, 
in the state of Nebraska; that Benjamin F. Ferguson and 
Hannah Ferguson do voluntarily agree to adopt the said 
Willie Duff Martin by the name of Willie Duff Ferguson, 
as their own child, and to maintain, clothe and educate 
said child as though he were their own, until said child ar- 
vives at the age of twenty-one years. And it also appearing 
ihat the said Jacob J. Hochstetler, poor master as afore. 
said, is willing and desirous that said Benjamin F. Fergu- 
son and Hannah Ferguson shall adopt said minor and haye 
the exclusive care and control of. the person of said minor 
and the right and duty of caring for his education and sup- 
port. Now therefore, it is ordered by the court that the 
said Benjamin F. Ferguson and Hannah Ferguson have 
from and after this date the exclusive care, custody and 
control of said Willie Duff Martin, and that they stand in 
the sanie relation to each other as though the said Willie 
Duff Martin had been born in their lawful wedlock, and 
that the said Willie Duff Martin have all the right of a 
child born of the said Benjamin and Hannah Ferguson in 
lawful wedlock. And that the said Willie. Duff- Martin 
hereafter take the name of Willie Duff Ferguson. 

“J,, VANDEUSEN, Probate Judge.” 


3 
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The common law made no provision for adopting chil- 
dren. We therefore get no light from that law to guide 
us in this investigation. Most of the states of the Union | 
have enacted general laws providing for the adoption of 
children and making them the legal heirs of the adopting 
perents. Of course, the Jaws of these states are not uni- 
form in substance; the laws of each more or less limiting 
and restricting the legal status of the adopting parent and 
the adopted child. The reported adjudications of these 
states construing the adopting statutes ‘nearly all agree in 
fixing the legal status of the adopted child as follows: 
That it is the event of adoption that fixes, under the law 
authorizing the adoption, the legal status of the adopted 
child; and the child, by the event of adoption, becomes the 
legal child of the adopting parent, and stands, as to the 
property of the adopting parent, in the same light as a 
child born in lawful wedlock, save in so far as the excep- 
tions in the statute declare otherwise. When the statute 
authorizes a full and complete adoption, the child adopted 
thereunder acquires all the legal rights and capacities, in- 
cluding that of inheritance, of a natural child, and is un- 
der the same duties. Humphries v. Davis, 100 Ind., 274, 
280; Wagner v. Varner, 50 Ia., 5382; Barnes v. Allen, 25 
Ind., 222; Burrage v. Briggs, 120 Mass., 103; Ross v. Ross, 
129 Mass., 243. 

Our own statute appears to differ from that of any other 


- state to which our attention has been called by counsel, 


and from a somewhat extended research on our own part, . 
we'have failed to discover any statute. containing ‘similar. 
provisions. The best study which we have been able to 
give the subject leads us to believe that our statute, as 
it stood when this proceeding took place, contemplated 
two kinds of adoption,—one with all the rights of inherit- 
ance that would belong to a child by blood, and one where 
such right of inheritance was not conferred. It seems to 
contemplate that the mere fact of adoption- did not of itself 
confer the rights and privileges of children born in law- 

ful wedlock, but that, in order to-accomplish this result, 
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an affirmative agreement to that effect should be made by 
the parties, and included in the statement required to be 
filed by the adopting parents. This is the view which 
was taken by this court in Martin v. Long, 58 Nebr., 694, 
where, in speaking on this question, it is said: “An inter- | 
esting field for discussion is thus opened up, but we agree 
with counsel for the appellants that ‘the action is depend- 
ent entirely apon the construction of the articles of adop- 
tion,’ and it therefore presents no question of general law 
justifying an extended opinion. It can not be doubted 
that under the statutes it was perfectly competent for the 
foster parents to bestow upon the child rights of inher- 
itance as full as if she were their own,—a child born in 
lawful wedlock, in the awkward phraseology of the stat- 
ute. Some stress is laid upon the varying terms of the 
section regarding the articles of adoption and that regard- 
ing the decree. The claim is that the child is only entitled 
to the right of inheritance when it is so stated in the 
decree. Whether the phrase ‘if so stated in the decree’ 
applies to such matters as the rights of the child or only 
to the custody we need not inquire, because the preceding 
section requires the decree to follow the articles of adop- 
tion; and it could hardly be contended that the court 
would be authorized by decree to confer such rights ex- 
cept as expressly or impliedly conferred by the articles 
of adoption.” Among other provisions in the declaration 
filed by-the adopting parents in that case was the follow- 
ing: “And we bestow upon her equal rights and privileges 
of-children born in lawful wedlock.” Regarding this pro- 
vision the court said: “The foster parents, if not intend- 
ing to confer property rights, would not have employed 
language, the most obvious import of which, as deter- 
mined by usage, relates thereto. We think that it was 
the intention to confer upon the child all the rights of 
children proper, and, in addition thereto, to secure to her 
in any event, upon her majority, the sum specified in ,the 
first clause.” A careful reading of the opinion leads us 
to the conclusion that it was the opinion of the court that 


656 7 N EBRASKA REPORTS. _ [ Vou. 64 


Ferguson v. Herr.” 


under our statute the adopted child could not claim the 
right of inheritance from its adopted parents in the -ab-. 
sence of a stipulation that he might inherit, contained in 
the declaration required by statute to be signed and filed 
by them. This view of the case is further strengthened 
by the action of the legislature in amending this statute 
in 1897. The amendatory statute is known as chapter 
94 of the Acts of the 21st General Assembly. The ninth ° 
section of that act is as follows: 

“Unless the ternis and conditions in said consent and’ 
petition otherwise provide, said person or persons adopt- 
ing, and the said minor child adopted, shall after adop-: 
tion, sustain toward each other the usual relation and the 
adopted child shall have bestowed upon him or her equal 
rights, privileges and immunities of children born in law- 
ful wedlock of parent and. child, and shall have all the 
right and be subject to all the duties of that relation; and 
the parents of said adopted child shall, after said adop-: 
tion, stand relieved of all parental duties.toward, and all 
responsibility for, the said minor child so adopted and- 
shall have no right over it.” 
~~ One object of the amendment undoubtedly was ‘to make 
the act of adoption conclusive of the right of the adopted 
child to inherit, unless, in the words of the act,. “the terms 
and conditions in said consent and petition otherwise pro- 
vide.” This construction of the statute is in accord with 
the holding in other states. The right of adoption, being 
unknown to the common law, and repugnant to its prin- 
ciples, is a special power conferred by statute and ‘is gov- 
erned by the rule that such statutes must be strictly 
construed, “As against an adopted child the statute 
should be strictly construed as being in derogation of the 
’ general law of inheritance which is founded on natural 
relationship and is a rule of succession. according :to na- 
ture which ‘has prevailed from time immeémérial.” Keégan 
y. Geraghty, 101 Ill., 26; Wallace v: Rappleye, 103: Ill, 
229. “Statutes, so far as they change the general coursé: 
of descent and distribution of. intestate property and: 


\ 
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ignore all merit on account of blood, should be strictly 
construed. Upson v. Noble, 35 Ohio St., 655; In re Cham- 
bers, 22 Pac. Rep. [Cal.], 138. 

The plaintiffs in error have cited and rely on Kofka v. 
Rosicky, 41 Nebr., 328, as an authority in this case. We 
are unable to see any analogy between that case and the 
one at bar. The facts in that case and the law applicable 
to the facts are clearly stated in the fourth paragrapb 
of the syllabus as follows: 

“A girl about seventeen months old was given by her - 
parents to her uncle and aunt under an agreement that 
they would adopt her and rear, nurture, and educate her, 
and that she was to be as their own child, and at their 
death to receive, or be left, all the property which they 
might own. She lived with them until they died, some 
ten years afterward, took their name, did not recognize 
or know her own father and mother in the true relation, 
but knew them as and called them uncle and aunt, and 
knew and recognized her uncle and aunt as father and 
mother. The uncle and aunt died possessed of real estate 
in the city of Omaha, the title to which they did not, 
either by deed or will, transfer to the child. Held, That 
there was such a part performance of the contract by the 
parties thereto as entitled her to a decree giving her the 
title to the property, by way of specific performance of 
the contract.” 

This statement shows that there was no statutory adop- 
tion, and consequently no written statement made by the 
foster parents containing their agreement relating to the 
rights of the child to inherit their estate. In the case at 
par the statute was followed, and, under our construction 
of the statute, the right of Willie Martin Ferguson to 
inherit from his foster parents can be established only by 
pointing out an agreement to that effect in the written 
statement required by the statute to be filed by the adopt- 
ing: parties with the county judge. The question does not. 
depend upon oral evidence to establish an agreement, aud 
the terms thereof; but the rights of the child must be as- 

46 
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certained from the written statement filed with the county 
judge, and produced in evidence on the trial. In the 
case of Kofka v. Rosicky the court was to examine and 
ascertain in the first instance whether- any agreement of 
adoption was ever made, and then the terms of the agree- 
ment and the rights of the parties thereunder. Here the 
agreement is placed before us in the form of a written 
statement, the true construction of which determines the 
rights of the parties. In that case the court saw fit to spe- 
- cifically enforce a contract of adoption, which it found 
had been orally agreed on by the parties. In this, we are 
called on to construe the statute, and determine whether 
the child may inherit from its foster parents in the ab- 
sence of an affirmative statement or agreement that he 
shall. 

If we are correct in our conclusion that the right of 
the adopted child to inherit depends upon an affirmative 
statement to that effect contained in the articles of adop- 
tion, then the claim of estoppel urged by the plaintiffs 
in error can have no existence. The right of the child to 
inherit is determined by those articles, and the caste of 
descent of the estate of the foster parents is governed 
alone by the statements therein contained. If these 
articles provide for the descent of their estate to the 
adopted child, such descent will be enforced; but in the 
absence of such a provision al] parties will be presumed 
to know that the adopted child can not claim such a ben- 
efit, and the fact that he has lived with his foster parents, 
has taken and bears their name, has conducted himself 
toward them as a dutiful child, and is estopped from 
denying that relation, will give him no greater rights or 
privileges than the statute creating the relation accords. 

This, we believe, disposes of all the questions in the 
case except the statute of limitations, which was pleaded 
by the defendants in error. It will be borne in mind that 
when Hannah Jerguson died in 1888, Benjamin I. Fergu- 
son, her husband, survived her, and took an estate by 
the curtesy in all her Jands. The husband died in 1897, 
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and during his life and the existence of his tenancy the 
lands did not descend to the heirs, so as to give them a 
right of entry, or entitle them to maintain an action of 
ejectment. Jackson v. Johnson, 5 Cow. [N. Y.], 745 Orth- 
wein v. Thomas, 127 Ill, 554. In the latter case cited it 
is held: Children inheriting from their mother real estate 
of which their father is tenant by the curtesy, are not 
entitled to possession until after his death, and the statute 
of limitations can not run against them in his lifetime. 

We think that the district court entered the proper 
judgment in the case, and we recommend its affirmance. 


AMES and ALrerr, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judment of the district court is 


AFFIRMED 


On April 9, 1903, the following opinion was filed on re- 
hearing: 

1, Adoption of Children: DzcrEE: Force AND Errect. In rendering 
the decree provided for in chapter 2, title 25, Revised Statutes, 
1866, governing adoption of children, the probate judge acts 
judicially, and such decree has all the force and effect of a 
judgment, being subject to collateral attack only for want of 
jurisdiction. 


2. : CONSTRUCTION OF STATUTE: REQUIREMENT OF STATUTE: 
DecrEE. The statute prescribing the proeedure in the adoption 
of children should be liberally construed, to the end that the 
proceedings had thereunder, and the decree of adoption made 
pursuant thereto, may be held valid; substantial compliance with 
the requirements of the statute being sufficient to sustain the 
validity of the decree of the probate court. 


3. . : : Srarus oF CHtLD. The decree rendered 
by the probate court under the provisions of chapter 2, title 
25, Revised Statutes, 1866, fixes the status of the child and its 
adoptive parents; and when such decree, by failure to prose- 
eute error therefrom, is allowed to become final, it will, if in 
substantial conformity with the provisions and requirements 
of the statute, be conclusive upon all persons interested in the 
proeeedings. 
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4, : : MopiricaTion. Under the provisions of section 
580, chapter 1, title 16, Revised Statutes, 1866, a decree of 
udoption rendered by the probate court under chapter 2, title 
25, Revised Statutes, 1866, could be reversed, vacated or modified 
by the district court at the instance of anyone having an 
appealable interest therein. 


CoLLATERAL ATTACK. The decree of a probate 
court rendered under chapter 2, title 25, Revised Statutes, 1866, 
conferring upon the child full rights of inheritance from his 
adoptive parents, will not, in a collateral proceeding, many 
years after its rendition, and after the death of the adoptive 
parents, be held void for want of jurisdiction on the grouni 
that the statement of the adoptive parents filed in the adoption 
proceedings fails in specific language to bestow upon the 
v adopted child equal rights, privileges and immunities of chil- 
dren born in lawful wedlock, where a fair and reasonable in- 
terpretation of such statement is consistent with the intention 
so to bestow such rights, and it is manifest that the probate 
judge so understocd and construed the statement of the 
adoptive parents, and the parents acquiesced in the decree 
throughout their lives. 


KIRKPATRICK, C. 


A former opinion in this case was filed in this court 
May 8, 1902 (page 649, ante). The case is here upon 
rehearing. The defendants in error, the next of kin and 
heirs at law of Hannah Ferguson, brought an action in 
ejectment against plaintiffs in error, devisces of Benjamin 
Ferguson, husband of Hannah, to recover certain premises 
conveyed to Benjamin by Willie Duff Martin Ferguson, 
who had been adopted by the Fergusons in his infaney. 
The court found for defandants in error. ; 

The sole question presented for determination is whether 
by virtue of certain adoption proceedings had in the county 
court of Richardson county in 1870, Willie Duff Martin 
Ferguson, who was therein adopted by the Fergusons, be- 
came possessed of the right of inheritance from his adopt- 
ive parents, the same as a child born in lawful wedlock. 
The decree rendered by the probate court so provides in 
express terms. It is contended by defendants in error that 
the decree of the probate court providing that Willie 
should inherit as a child born in lawful wedlock was made 
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without jurisdiction. This contention may the more 
clearly be apprehended by the following quotation made 
from the act governing the adoption of children in force 
in 1870: “And provided further, Whenever it shall be de- 
sirable, the party or parties adopting such child’ may, by 
stipulations to that effect in such statement, adopt such 
child, and bestow upon him or her equal rights, privileges 
and immunities of children born in lawful wedlock, and 
such statement shall be filed with and recorded by said 
probate judge, in a book kept in his office for that pur- 
pose.” Revised Statutes, 1866, Code of Civil Procedure, 
sec. 797. The statement made by the Fergusons is as 
follows: 

“Now comes Benjamin F. Ferguson and Hannah his 
wife, being man and wife, of said county of Richardson, do 
hereby aver and state, and each of us do aver that the said 
Benjamin I’. Ferguson does hereby voluntarily adopt the 
said child Willie Duff (Martin) Ferguson, and the said 
Hannah Ferguson, wife of Benjamin F. Ferguson, does 
voluntarily adopt the said child as and by the name of 
Ferguson, and we do hereby voluntarily adopt Willie Duff 
‘(Martin) Ferguson, by the latter name as our own, and, 
agree to maintain, clothe and educate and well to nurture 
in the fear of the Lord, in presence of good manners and 
habits, until the said child arrives at the age of twenty-one 
years, the child now being two years and six months old.” 

It is contended that under this statement, made in com- 
pliance with the statute referred to, and the provision of 
that statute above quoted, the probate court had no juris- 
diction to enter a decree of adoption conferring upon Wil- 
lie Duff Martin Ferguson the rights of inheritance. Upon 
the threshold of the inquiry thus presented, it will be 
desirable to dispose of two preliminary questions: Are 
statutes such as that under consideration to be liberally 
or strictly construed? and, did the probate court, in en- 

‘tering the decree, act judicially or ministerially? 

The latter question will be first considered. It is well 

gettled that adoption proceedings were unknown to the 
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common law, but many of the states of the Union have 
adopted statutes making provision for the adoption of 
children. These statutes differ from each other, many of 
them in material respects, and only one or two have pro- 
visions in any degree similar to our own. They may, how- 
ever, be classified under two heads: First, those that pro- 
vide for the making of a statement or petition before the 
probate judge on the part of the person having lawful 
charge of the child, signifying a readiness to relinquish 
the right to the custody of and control over the child, and 
-a statement or petition by the person or persons desiring 
to adopt, signifying their willingness to adopt, and under 
what conditions, and setting forth other facts required by 
the statute. The probate court, after hearing, enters a 
decree on the facts thus presented, giving to the child such 
incidents of the status of a child born in wedlock as may 
be authorized under the particular law. Under the other 
head come those statutes providing, in substance, for a 
written declaration or statement, rather in the nature of 
a deed, and so denominated frequently, executed, attested, 
acknowledged and recorded in the probate court. Of this 
latter class, of which the Alabama statute may be cited 
as an instance, the function of the probate court, it is 
apparent, is purely and wholly ministerial, amounting to 
nothing further than merely taking the acknowledgment 
and making the record. No judicial functions are called 
into action. But in the first named class, there are many 
incidents of the procedure calculated to show that the 
proceedings are in a liberal sense judicial. And there 
can be little doubt that of such is our own. The parties 
appear before the court,—those having the custody of the 
child, the child itself, and those desiring to adopt it. 
Statements of the parties giving over and taking the child 
are required, setting forth certain facts. Notice of the 
hearing by publication is provided for. A hearing is 
clearly contemplated, and after hearing, the statute pro- 
vides for the rendition of a decree by the court. Nothing, 
it| would seem, could be more clearly and manifestly 
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judicial. The distinction between adoption under such 
a procedure as that indicated, and adoption by deed would 
seem to be sufficiently obvious. In the one case the parties 
appear, notice to all interested is given, a hearing is had,and 
the court pronounces a judgment. In the other, the parties 
adopting make a statement, it is attested, acknowledged 
and recorded, and the act of adoption is €0 instanti com- 
plete. We think that proceedings under statutes similar 
to ours are always regarded as judicial. Brown v. Brown, 
‘101 Ind., 340. And if this proceeding was judicial, it 
can, of course, not be collaterally impeached for any error, 
however gross, that may have intervened between the 
acquirement by the probate court of jurisdiction of parties 
and subject matter, and the rendition of the decree. - This, 
is will be conceded, is elementary, and citation of authori- 
ties is unnecessary, unless, perhaps, it may be successfully 
urged that no appeal lay from the decree of the probate 
court, in which event, it may be suggested an erroneous 
decree ought not to be binding. Section 580, chapter 
1, title 16, Revised Statutes, 1866, p. 496, entitled “Irror 
in Civil Cases,” provides as follows. “A judgment ren- 
dered, or final order made by a probate court, * * * or 
any other tribunal, board or officer, exercising judicial 
functions, and inferior in jurisdiction to the district court, 
may be reversed, vacated or modified by the district court.” 
It is not now, and we think, never has been the policy of 
the law to deny to any party the right to review. That 
right is guaranteed by the constitution. The section from 
the statute in force in 1870, just quoted, is clearly broad 
enough to include the decree of adoption by the probate 
court. It is an order. or decree of an officer inferior to 
the district court, and exercising judicial functions. It 
provides for reversal, vacation or modification of such 
order or judgment, and was amply sufficient to enable any 
one dissatisfied with the decree as entered, and who had an 
appealable interest, to have obtained a review thereof. 
The other question suggested relates to the spirit that 
should govern in the adjudication of controversies arising 
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under the provisions of adoption statutes, whether they 
shall be construed strictly, as in derogation of the com- 


mon law, or liberally, as being laws humane and beneficent. 


in their intendments and provisions, intimately involving 
the interests of those who by nature are helpless, and un- 
able by reason of inherent limitations to see to the strict 
observance of every detail of the statutory procedure. Our 
examination has revealed to us that courts, called to con- 
strue these statutes, have been variously disposed, some 
being wholly committed to the doctrine that, being wholly 
statutory, and unknown to the common law, the rule that 
statutes in derogation thereof shall be strictly construed, 
applies, and that the proceedings must be tested by a rigid 
inspection of the requirements of the statute, no one of 
such requirements being less important than another. Lye 
parte Clark, 87 Cal., 638, 641. We have given this matter 
close consideration, and are convinced that the Clark Case, 
supra, and the other cases in which language of substan- 
tially similar import is used, proceed upon a mistaken 
theory. This is especially true in states like our own, 
where the common-law rule cited has been abrogated by 
specific statute. Code of Civil Procedure, sec. 1. Adoption 
statutes are peculiarly beneficent and altruistic. Their 
purpose is wholly humane. By reason of their enactment, 
much misery, otherwise inevitable, has been prevented, and 
the happiness, of a most permanent and lofty character, 
thereby engendered is practically incalculable. Childless 
parents have been provided with objects upon which to 
bestow their affections, and orphans have been snugly 
entrenched.in homes of comfort and even of luxury, brought 
thereby under the most valuable of influences, and, per- 
chance, saved from swelling the ranks of the vicious and 
criminal. ‘hese are clearly statutes in favor of which 
much can be said; against which, nothing. As has been 
aptly stated: “In cases of this kind it is not the duty of 
_ the court to bring the judicial microscope to bear upon the 
case, in order that every slight defect might be enlarged 
aud magnified, so that a reason might be found for declar- 
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ing invalid an act consummated years before, but rather to 
approach the-case with an inclination to uphold sueh acts, 
if itis found that there was a substantial compliance with 
the statute.” Nugent v. Powell, 4 Wyo., 173. And in 
larsons v. Parsons, 101 Wis., 76, this language occurs: 
“We would féel bound to repudiate the doctrine of strict. 
construction contended for vigorously by appellant. The 
adoption statute is a humane provision, which looks to 
the interest of children primarily. That is its controlling 
‘idea and policy. Therefore, every reasonable intendment 
should be indulged, in case of doubt, in the line of pro- 
moting that object. Other courts have taken the same 
view, but, if it were otherwise, our duty to carry ont an 
obvious legislative intent would be the same. * * * It 
has made, and is making, a multitude of happy homes, 
happy parents, happy children, and valuable members of 
society, and no narrow construction should be indulged 
in that will tend to defeat a result so obviously intended 
and in every way so beneficial.” We incline strongly to 
the view as cogently set forth in the language just quoted, 
and believe that the sounder rule is that doubts arising 
under the statute should be resolved in favor of the 
validity of the proceedings had and the decree entered. So 
much for the character, scope and purpose of the act under 
consideration,.and the rules and analogies that are to 
govern in its construction. 4s 

It is a necessary deduction from the foregoing that the 
decree of adoption is not impeachable for error, because 
of the axiomatic and somewhat trite reason that all courts 
have jurisdiction to err. The pivotal point, therefore, is, 
_ did the probate court have jurisdiction to decree that. the 
adopted child should possess the rights of a child born in 
lawful wedlock? In the statement made by the adoptive 
parents, as directed by statute, no specific mention is made 
_ of a desire to confer upon the child the rights of inheri- 
' tance, but it does not follow that such meaning may not 
with reasonable and sufficient certainty be gathered from 
ihe statement. We have read this statement with the 
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greatest care, and are unable to discover anything therein 
in any way inconsistent with the decree. The qualifying 
words, “as our own,” when given the meaning to which 
they are the most naturally susceptible, would seem 
clearly to support the decree. If the child had in fact 
been that of the Fergusons, its right of inhéritance would 
be undisputed. Was it their intention to make him “their 
own?” Their statement answers in the affirmative. The 
stipulation to clothe and maintain the child until he is 
twenty-one years old can not be said to be in the nature of 
a limitation upon the obligations otherwise intended to be 
assuined. Their obligation would have been nothing less 
than this, assuming that the child grew to the full stature 
of manhood in the possession of his natural faculties, had 
he been born to them in lawful wedlock, as the legal obli- 
gation to maintain a child, unless the child becomes charg- 
able to the public as a pauper, ceases as soon as the child 
is of age. 2 Kent, Commentaries, *192; Templeton v. 
Stratton, 128 Mass., 137. Nothing, therefore, was added 
to or detracted from the obligation of the parents by this 
statement. 

Reference has been made by defendants in error to a 
subsequent amendment of the adoption statute, the effect 
of which has been to provide that the rights of inheritance 
shall attach to the adopted child unless specific provision 
has been made against such right, and it is said that this 
is legislative construction to the effect that under the law 
of 1870, the right of inheritance depended upon an affirma- 
tive offer to confer it by the adoptive parents. Of this 
amendment, it may be said that it is in line with the 
more recent judicial construction of adoption statutes, 
namely, that they should be held to confer all the rizhts 
of natural children, unless a contrary intention affirma- 
tively appears. But we do not think the effect of this 
amendment can be to bind this court to a more rigid rule 
of construction of the law of 1870 than the spirit of that 
act and the usual canons of interpretation would warrant 
had the act been permitted to remain as it then was; and 
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the question still remaining for consideration would be 
whether the probate court, at that time, had jurisdiction, 
under the particular pleadings and facts before it, to con- 
fer, by its decree, the right of inheritance. 

There is much in this statute to warrant the belief that 
it was the legislative intent that the decree provided for 
should fix the status of the child. ‘All decrees entered 
in such case,” it is therein said, “in conformity with the 
provisions and requirements of this chapter, shall be 
conclusive upon all the persons interested in such 
proceedings or matter’; and further, “all relations 
of parent and child, agreeably to such stipulations 
and the decree of the probate court, shall attach, 
and such child, * * * if so stated in such decree, 
shall be subject to the exclusive control and custody . 
of such parent or parents, and shall possess and enjoy 
all the rights * * * of children born in lawful 
wedlock.” -Revised Statutes, 1866, sec. 800, Code of Civil 
Procedure. In other words, there is no adoption until 
there has been a decree rendered, and after the rendition 
_ of the decree, the status of the parties must be determined 
from an inspection thereof, as in the case of other decrees, 
unless it is void for want of jurisdiction. It is true, that 
by the terms of the statute the decree is only made con- 
clusive when in conformity with “the provisions and 
requirements of this chapter”; but does this mean that 
no adoption decree will be valid unless every provision of 
the statute has been strictly and literally complied with? 
or, rather, that the decree depends for its force and effect 
upon substantial compliance with the requirements of the 
statute? We are firmly of the conviction that judicial 
construction should not be carried further than the latter 
alternative. We doubt whether a court would, after many 
years had elapsed, during which all parties appeared to 
have been content with the event of the proceedings, hear 
the objection that the notice required had not been pub- 
lished in exact compliance with the statute; or that one 
of the statements had been attested by less than two wit- 
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nesses, or by none at all, or any other technical objection 
of like import. That the consent of the child, if over four- 
teen year's, is made imperative is obviously just, as the law 
wisely looks upon the wishes of the child, as soon as its 
accumulating years permit of a realization of its own best 
interests, as being matter of substance. Hence the specific 
provision, founded in principle, that the validity of the 
adoption of a child of the age of fourteen years must look 
for its basis in the consent of the child. 

But we think the act as a whole should receive a broad 
and liberal construction. We are not without eminent 
‘authority in saying, and the fact is abundantly fortified 
by considerations of justice and humanity, that the pri- 
mary person interested in these proceedings is the child. 
Parsons v. Parsons, 101 Wis., 76. It was least of all 
capable of seeing to the strict observance of the detailed 
requirements of the statute, if such observance is to be 
made the basis of a valid decree. 

After consideration, we have been led to the conclusion 
that the jurisdiction of the probate court to decree that the 
child should inherit must be determined by the single 
inquiry whether he was warranted in concluding that such 
was the intention of the adoptive parents. And if we 
assume that he had no power to make a decree broader 
than the statement of the adoptive parents, on the prin- 
ciple already announced, that he acted judicially, it must, 
we think, be conceded that he was charged with the duty 
and the obligation to determine the meaning of the 
language used. To do so was necessarily involved in his 
act of pronouncing the decree; and the question would 
. then be whether the articles of adoption either expressly 
or impliedly conferred rights of inheritance. Martin v. 
Long, 53 Neb., 694, 698. It is, of course, obvious that the 
poor-master, who had the legal custody of the child, and 
who surrendered it for adeption, could by no act of his 
-confer the right of inheritance. But it should not be over- 
looked that his consent, which was essential, might. have 
- been largely governed by the belief that.such right was 
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proposed to be conferred. It is equally manifest that the 
court could not have granted by decree the right of inheri- 
tance against the express wishes or intent of the adoptive . 
parents; but it is no less true that the discretion in him 
by law vested, to refuse to enter a decree and dismiss the 
matter, if it appeared to his satisfaction that the proceed- 
ings were not for the best interest of the child, might be 
largely influenced by his belief, warranted by the state- 
ment made by the adoptive parents, that they proposed to- 
confer this right. 

Referring again to the statement made by the Fergu- 
sons, we find that they offer therein voluntarily to adopt 
the child as their own, by the name of Ferguson, to main- 
tain, clothe and educate him until twenty-one years old. A 
reading of the decree rendered by the probate judge makes . 
it obvious, we think beyond the possibility of reasonable 
doubt, that the probate judge understood that he was em- 
bracing in the decree the wishes and -intentions of the 
parties. Any other view would be in hostility with every 
hypothesis except that of fraud. The decree contains, 
first, certain findings of fact, e. g., the age of the child, 
thus negativing the jurisdictional requirement of the con- 
sent of an older child; the consent of the person having 
custody of the child; and that the Fergusons voluntarily 
adopt the child by their name, and “as their own child, and 
_ to maintain, clothe, and educate said child as thongh he 
were their own, until said child arrives at the age of 
twenty-one years,” whereupon follows, as a conclusion from 
the foregoing premises, a judgment or decree expressly 
conferring rights of inheritance. It is certainly to be 
assumed that the Fergusons knew that this decree had 
been entered, and knew what it provided. Throughout 
their lives they appear to have been perfectly satisfied 
therewith. This argues strongly in favor of the conclusion 
that the probate judge correctly reflected their own inten- 
‘tions in the decree. 

We are not unmindful of the rule that any doubt as to 
the jurisdiction of a court of limited jurisdiction which 
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arises from the silence of the record must be resolved 
against the jurisdiction. But this rule is not in conflict 
with the application of a rule of liberal construction 
Lrought to bear upon the statement made by the Fergusons 
under the statute governing adoption. If such statement 
can with reason be held to express the intention to confer 
the right of inheritance, and for the purpose of construc- 
tion we see no difficulty in having recourse to the subse- 
quent conduct of the parties with reference to the order 
made, then the court’s jurisdiction so to decree does 
affirmatively appear. 

The statute in force at the time seems to have been 
substantially complied with. As we view them, the stipu- 
lations and conditions in the statement of the Fergusons — 
are broad enough to include the right of inheritance, and 
the decree of the court is in accordance therewith. The 
substantial conformity of the decree with the requirements 
of the statute makes it conclusive, and all the relations 
of parent and child therein enumerated must be held to 
attach. 

It is therefore recommended that the decision heretofore 
rendered in this cause be overruled, and the judgment of 
the trial court be reversed, and the cause remanded for 
further proceedings. 


Hastincs and LoBINGIER, CC., concur. 


By the Court: For the reasons stated in the foregoing — 
opinion, the former opinion rendered in this case is over- 
ruled, the judgment of the district court reversed and the 


cause remanded. 
REVERSED AND REMANDED. 


Second motion for rehearing filed. 
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GEORGE GRAY V. JOHN PETERSON. 
FILED May 8, 1902. No. 10,095. 
Commissioner’s opinion, Department No. 3. 


Statute of Frauds. Any distinct and unambiguous act evidencing an 
intention by the seller to part with the possession and an in- 
tention on the part of the buyer to acquire the possession, 
accompanied by a tradition of the property from the premises of 
the former or from neutral ground to the premises of the latter, 
satisfies the statute of frauds and suffices to transfer the title, 
so that the former may recover the purchase price, if it remains 
unpaid, and the latter assumes the risk of safe-keeping and may 
defend his possession against all the world. 


Error from the district court for Knox county. 
Tried below before RoBINson, J. eversed. 


W. R. Ellis, for plaintiff in error. 
A. A. Welch and W. D. Funk, contra. 


AMES, C. 


This cause was submitted to the court upon oral] argu- 
ment and brief for the plaintiff in error alone, and his 
statement of facts, which upon a comparison with the 
record, appears to be accurate, will be adopted for the pur- 
poses of this opinion: Plaintiff was a stock buyer in the 
village of Bloomfield, Nebraska, and defendant was a 
stockman residing a few miles from said town. A few 
days prior to July 18, 1896, plaintiff and defendant had 
a conversation regarding the latter’s forty head of steers 
then ready for market. Plaintiff, at defendant’s request, 
went out to see the steers once or twice, and finally it was 
agreed that plaintiff should order cars in which to ship 
them on a certain day,—July 18th,—and that defendant 
would drive them in on that day, and, if he did not sell 
to plaintiff, he would ship them himself in the cars plain- 
tiff ordered. Plaintiff accordingly procured cars, and 
defendant drove his steers to Bloomfield on the morning 


672 NEBRASKA REPORTS. [ Von. 64 


Gray v. Peterson. 


of the day agreed, and placed them in the stock yards of 
the railroad company,‘after which he hunted up plaintiff, 
and the two renewed negotiations, which were finally 
terminated in an unconditional sale of the forty head of 
steers by defendant to plaintiff at $3.60 per one hundred 
pounds. The parties then, in pursuance of the contract, 
went to the stock yards and proceeded to weigh the steers. 
The stock yards of the railroad company, in which defend- 
ant had placed his steers, consisted of two separate yards 
and a loading chute, and were constructed of heavy 
planks, and made extra strong and substantial. The 
plaintiff had a private yard immediately adjoining the 
railroad yards on the west, which was constructed of inch 
boards, and was frail and light as compared to the com- 
pany’s yards, and did not resemble the latter in any par- 
ticular. An alley extended along the south side of the 
yards of the railroad company and. plaintiff, and: in. this 
alley, on the south side of plaintiff’s yards, was located 
the enclosed scales on which the steers were weighed. 
They were driven out of the stock yards in drafts of two 
each, and weighed, after which each draft was driven 
from the scales, and taken by plaintiff and placed in 
private yard. In this manner, the weighing proceeded 
until all the steers were weighed and turned over to plain- 
tiff, and by him placed in his yard, the defendant partic- 
ipating in the weighing and delivery of all the steers, and 
making no objection to the same, or to the plaintiff’s tak- 
ing possession of them, except one casual remark to the 
effect that he regretted that he had sold the steers. After 
the weighing and delivery had been completed, plaintiff 
took about half of the steers, or one car load, from his 
yard, and drove them into the chute, preparatory to load- 
ing into the cars, when defendant for the first time ob- 
jected, saying the steers had shrunk too much, and that 
he would ship them himself. Plaintiff protested that the . 
steers were his property; that, if defendant was not satis- 
fied with the weights, he might weigh them over any 
scales in town, but he would not consent to defendant 
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rescinding the contract. Defendant made no claim of 
frand cr improper weighing, but simply stated that the 
steers liad shrunk so much that he could afford to ship 
them himself on that weight, and he. forcibly took posses- 
sion of the steers'and shipped them to and sold them on 
the same market on which plaintiff would have sold them, 
and at a net profit of $180 over what plaintiff would have 
paid for them under the contract, which amount is the 
weasure of damages sued for in this action. It will be 
noted that plaintiff had made no payment on the steers, 
but no question was or is raised because of this, and it is 
expressly stipulated and in evidence “that the said plain- 
tiff had sufficient money on deposit in the Farmers & Mer- 
chants’ State Bank of Bloomfield, Nebraska, to pay to 
defendant the amount of the value of the steers described 
in plaintiff’s petition, and it is agreed that no question 
is to be raised on the trial because of the fact that the 
plaintiff did not pay to defendant or tender to defendant 
the amount set forth in said petition as the purchase price 
of said steers.” Upon this state of facts there can be no 
doubt that the district court erred in supposing that there 
had not been a sufficient delivery and acceptance of the 
steers to satisfy the requirements of the statute of frauds. 
Any distinct and unambiguous act evidencing an inten- 
tion by the seller to part with the possession, and in- 
tention on the part of the buyer to acquire the possession, 
accompanied by a tradition of the property from the prem- 
ises of the former, or from neutral ground to the premises 
of the latter, satisfies the statutes of fraud, and suffices 
to transfer the title so that the former may recover the 
purchase price, if it remains unpaid; and the latter as- 
sumes the risk of safe-keeping and may defend his pos- 
session against all the world. Wyler v. Rothschild, 53 
Xebr., 566. “The intention of the parties at the time as 
to the delivery must prevail, even if there be something 
yet to be done to complete it. Somers v. WeLaughlin, 
57 Wis., 558, 15 N. W. Rep., 442. Correctly speaking, 
what is required to satisfy the statute of frauds is not the 
Ay 
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delivery of the goods by the vendor, but the acceptance 
of them by the vendee, although, of course, this must be 
with the consent of the former, and be accompanied in 
some sense by a delivery; but, after all, the controlling 
act is that of the buyer. Powder River Live Stock Co. v. 
Lamb, 38 Nebr., 339, and cases cited; Browne, Statute of 
*Frauds, par. 315, et seg. This author, after a review of 
the authorities, says that the rule may be broadly stated 
that any acts from which it may be inferred that the buyer 
has taken possession as owner may be regarded as suffi- 
cient.. But it can not be necessary to pursue the subject 
further. The circumstances and conversations detailed 
in the foregoiug statement of facts put the question of 
the acceptance and delivery of the cattle and the inten- 
tion of the parties, especially of the buyer, beyond con- 
troversy. 

After the preparation of the foregoing opinion a brief 
was filed by the defendant in error, and brought to our 
attention. We have carefully read and considered the 
same, but do not find that it points out any important 
error in the foregoing statement of facts, or in the above 
application of the law thereto. On the contrary, we find 
in the authorities quoted in the brief a substantial una- 
nimity with this opinion as to the principles governing 
the question at issue.. The principal object of the statute 
of frauds is the protection of the alleged vendee. If he has 
accepted and received the goods or a part thereof with 
the consent of the vendor, the second clause of the statute 
is satisfied; the title passes, and he becomes bound, al- 
though there be no writing or part payment of the pur- 
chase price; otherwise not. 

It is recommended that the judgment of the district 
court be reversed, and a new trial awarded. 

DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
au new trial awarded. 

REVERSED. 


OL 
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Emma M. PIrMan Er AL, V. ELBERT IRELAND. 
FILED May 8, 1902. No. 11,478. 
Commissioner’s opinion, Department No. 3. 


Mortgagor: RicHT or INTERVENTION. A mortgagor who has con- 
veyed lands by an unconditional deed of general warranty, is 
entitled to intervene for the purpose of pleading usury in an 
action to foreclose the mortgage. 


Error from the district court for Sheridan county. 
Tried below before WESTOVER, J. Reversed. 


Albert W. Crites, for plaintiffs in error. 
W. W. Wood, contra. 


AMES, C. 


Benjamin Lammers procured a loan from the Showal- 
ter Mortgage Company, a corporation, and to secure its 
payment executed and delivered his note and a mortgage 
on certain real estate. By various mesne conveyances 
the lands were conveyed to the plaintiff in error Pitman, 
and by sundry mesne assignments the note and mort- 
gage came to the defendant in error, Ireland. Ireland 
brought this action to foreclose the mortgage, to which 
he made the holder of the title, Pitman, sole party de- 
fendant. Lammers applied for leave to intervene for the 
purpose of pleading usury, and his motion was denied. 
He and Pitman bring the case here, assigning such denial 
for error. 

In our opinion the application should have been granted. 
The pleadings show that Pitman acquired the land by an 
unconditional deed of general warranty, making no refer- 
ence to the mortgage. It is elementary law that when 
the grantee in such a conveyance is attacked by a claim 
which, if maintained, may divest him of his title, he has 
a right to “vouch” his warrantor, as it is called; that is, 
he may notify the latter of the pendency of the suit and 
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require him to come in and defend at his peril, if he fails 
so to do, of being concluded by its results in a subsequent 
action against him upon the covenants in his deed. Rawle, 
Covenants for Title, 228, et seg. Now the application 
of Lammers for leave to intervene, was intended to ac- 
complish precisely this purpose, which was necessary as 
well for his protection as for that of his warrantee, and 
the latter not less than the former was entitled to have 
the amount of the incumbrance diminished by any lawful 
means, instead of being driven to his personal action upon 
his covenants. 

It is recommended that the judgment of the district 
court be reversed, and the case remanded for further pro- 
ceedings according to law. 


DurFrFix and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the case remanded for further pro- 
ceedings according to law. 

REVERSED AND REMANDED. 


Crete MuruaL Fire INSURANCE COMPANY VY. THOMAS 
PATZ. 
FILED May 8, 1902. No. 11,687. 
Commissioner’s opinion, Department No. 3. 


1. Evidence. Evidence examined, and held sufficient to sustain the 
verdict. 


2. Instruction. Instruction, tendered and refused, examined, and 
held, its refusal was proper. 


8. It is not error to refuse an instruction which is broader 


than the evidence, nor where the same ground is covered by an 
instruction given by the court on its own motion. 


Error from the district court for Saline county. Tried 
below before Hastings, J. Affirmed, 
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Abbott & Abbott, for plaintiff in error. 
Fayette I. Foss, B. V. Kohout and R&R. D. Brown, contra. 


ALBERT, C. 


This action was brought by Thomas Patz against the 
Crete Mutual Fire Insurance Company to recover a bal- 
ance alleged to be due him for services rendered by his 
minor daughter at the instance and request of the defend- 
ant. The defendant denies any contract, either express 
or implied, for such services and alleges, in effect, that 
whatever services the said minor rendered were simply 
in assisting the plaintiff, who was secretary of the com- 
pany, at his instance and request, for his exclusive benefit. 
and without the knowledge or consent of the defendant, 
-and that whatever payments were made for such services 
were obtained by fraud, practiced on the defendant 
by the plaintiff, and without its knowledge or consent. 
The defendant asks judgment against the plaintiff for the 
amount of such payments. The allegations of the answer 
are put in issue by the reply. There, was a verdict and 
judgment for the plaintiff. The defendant brings the case 
here on error. 

The principal ground relied upon for a reversal of the 
judgment of the district court is that the verdict is not 
sustained by sufficient evidence, especially that there is 
a failure to show any contract of hiring, either express 
or implied. We have gone over the testimony. In our 
opinion it is sufficient to sustain the verdict on all essen- 
tial points. 

The defendant tendered the following instructions: 

“In this case the plaintiff seeks to recover from the de- 
fendant insurance company for services of a minor daugh- 
ter of the plaintiff alleged to have been performed by 
her for the defendant. If you shall find from the evidence 
that the plaintiff was, at the time such alleged services 
were performed, emploved by the defendant as its secre- 


se 
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tary, at a fixed salary, and that it was his custom to have 
his children with him in the office of the company render- 
ing him assistance in various ways, in such case the law 
does not, in the absence of an express agreement to pay 
for such help, raise any presumption of a promise on the 
part of the defendant to pay for such services; and the 
plaintiff can not recover in this case. 

“Tf you shall find from the evidence that there was -no 
express contract of hiring in this case, and by application 
of the foregoing instructions to the evidence, that there 
was no implied contract of hiring, and shall further find 
from the evidence that the money which the plaintiff 
claims was paid for such hiring, was by him, while he was 
acting as secretary to the defendant, secretly so applied 
by him without the knowledge or consent of the board 
of directors of the defendant, then such use of the money 
was unwarranted and yon should find for the defendant. 
to the full amount of the money which the evidence shows 
to have been so taken and used by the plaintiff; unless 
you shall further find from the evidence that the defend- 
ant by its officers has since ratified such taking and use. 

“It is true that the law is such that if one sees another 
performing labor for him, which is beneficial to him and 
does not object but allows the work to go on and avails 
himself of the benefits, the person for whom the labor is 
performed is bound, to pay for such labor as it was rea- 
sonably worth, but no more; hence in this case, if you 
shall find from the evidence with the foregoing instruction 
applied thereto that the plaintiff is entitled to any pay 
for the services rendered by his danghter to the defend- 
ant, you will find the value of the services as shown by 
the evidence; and if the amount received by the plaintiff. 
as shown by the plaintiff’s petition is less than the amount 
so found, you will find for the plaintiff for the balance. 
But if you shall find it to be less, then under the pleadings 
in the case you will find for defendant for such an amount. 
as the money claimed to have been payments exceeds the — 
value of the services so rendered.” 


ad 
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The instructions tendered were refiised, and their re- 
fusal is now assigned as error. 

As to the first, it does not state the law. It is vitiated 
by the clesing clause. It says, in effect, that, if it was 
the custom of the plaintiff to have his children assist him 
at his work for the defendant, there can be no implied con- 
tract to pay for the services of any one of the children, no 
matter under what circumstances they may have been 
rendered. As to the second, the court on its own motion 
instructed the jury that no evidence had been introduced, 
and no claim made by the defendaut, as to the money paid 
by the plaintiff for the services of his daughter. No ex- 
ception was taken to such instruction. Hence we must 
assume it was a fair statement of the facts in that behalf. 
If it was, there was no evidence on which to base the in- 
struction tendered by the defendant on that point. As 
to the third, the same ground is covered by the instruc- 
tions given by the court on its own motion. Consequently 
it was not error to refuse it. 

Complaint is made of the rulings of the court during 
the progress of the trial. They are not argued, nor do we 
find they afford any just ground for complaint. 

It is recommended that the judgment of the district 
court be affirmed. 


DurrFiz and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


STATE OF NEBRASKA V. MISSOURI PACIFIC RAILWAY COM- 
PANY. 


Fitrp May 21, 1902. No. 11,269. 


1. Crimes: Tris Court: COGNIZANCE: CONSTITUTION: GRANT: AP- 
PELLATE JURISDICTION. The only authority this court has to. 
take cognizance of crimes is that given by the constitution in 
the grant of appellate jurisdiction. 
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2. Legislative Thought: Movutp oF CRIMINAL Law: Presumption: 
CRIMINAL JuRISsDICTION. When the legislative thought is cast in 
the mould of the criminal law, it will be presumed, nothing 
appearing to the conirary, that the remedies contemplated 
were those generally used in courts exercising criminal juris- 
diction. 


3. Maximum Rate Law. The provisions of section 9, of the act of 
1893 known as the “Maximum Freight Rate Law,” being puni- 
tive and not remedial, are to be enforced in accordance with 
the procedure of the Criminal Code. 


ORIGINAL action by the state to recover penalties pro- 
vided for a violation of the maximum freight rate law. 
Dismissed. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


Adophus It. Talbot, James W. Orr and Bailey P. Wag- 
gener, contra. 


SULLIVAN, C. J. 


This action was commenced in this court to recover the 
sum of $435,000 claimed by the state from the Missouri 
Pacific Railway Company on account of nineteen alleged 
violations of the act of 1893, commonly known as the 
“Maximum Freight Rate Law.” No question is made as 
to the validity of the statute, and the defendant, by its 
counsel, disclaims any wish or intention to evade responsi- 
bility for the acts described in the petition. It denies. 
‘however, that the case is one which this court has original 
authority to hear and determine. The argument urged in 
support of the jurisdictional objection is that the action 
is grounded upon a statute providing for the punishment 
of crime; that its purpose is to vindicate public justice, 
and that it is, therefore, in substance, and should be in 
form, distinctively criminal. The provision of the con- 
stitution (sec. 2, art. 6) conferring jurisdiction upon this 
‘court declares that “It shall have original jurisdiction 
in cases relating to the revenue, civil cases in which the 
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state shall be a party, mandamus, quo warranto, habeas 
corpus, and such appellate jurisdiction as may be pro- 
vided by law.” Clearly, the only authority we have to 
take cognizance of crimes is that embraced in the grant 
of appellate jurisdiction. The right of the state, then, 
to maintain the action depends upon the character of the 
action. If it is a civil suit, we have jurisdiction; other- 
wise we have not. The act of 1893 fixes maximum rates 
for the transportation of freight by common carriers, and 
gives a civil action to every person who is injured by a 
violation of any of its provisions. Immediately following 
the section providing for the redress of injuries suffered 
by private persons is the section upon which this action - 
is founded. It is as follows: “Sec. 9. That in case any 
common carrier subject to the provisions of this act, shall 
do, or cause to be done, or permit to be done; any act, mat- 
ter, or thing in this act prohibited or declared to be un- | 
lawful, or shall omit to do any act, matter or thing in this | 
act required to be done, such common carrier shall upon 
conviction thereof, be fined in any sum not less than one 
thousand ($1,600) dollars, nor more than five thousand 
($5,000) dollars for the first offense; and for the second | 
offense not less than five thousand ($5,000) dollars, nor 
more than ten thousand ($10,000) dollars; and for the 
third offense, not less than ten thousand ($10,000) dollars, 
ver more than twenty thousand ($20,000) dollars; and 
for every subsequent offense and conviction thereof, shall 
be liable to a fine of twenty-five thousand ($25,000) dol- 
lars; Provided, That in ail cases under this act either 
party shall have the right of trial by jury.” Session Laws, 
1893, ch. 24. The attorney. general contends that every 
violation of this section gives rise to a civil action in favor 
of the state, and in support of his contention cites Mitchell 
v. State, 12 Nebr., 538. In that case it was held that a 
civil action would lie to recover a penalty under a statute 
providing that a licensed vendor of malt, spirituous and 
vinous liquors, making sales in violation of, law, should 
“forfeit and pay for each offense the sum of twenty-five 
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dollars.” In State v. Sinnott, 15 Neb., 472, it was held 
under a like statute that the state might enforce its right 
to the penalty by a criminal prosecution. These decisions 
are consistent. Where the legislature has not indicated 
a preference, penalties and forfeitures may be recovered by ° 
the state in either a civil or criminal action. But the 
rule with respect to fines is different. The primary defini- 
tion of a fine is a pecuniary punishment inflicted by the 
sentence of a court exercising criminal jurisdiction. And 
this is the sense in which the term is used in common 
speech. We do not remember having ever heard the action 
of a court giving judgment in a civil case described by the 
use of the word “fine.” It was, of course, within the power 
of the legislature to provide for the enforcement of the law 
by civil action, but the evidence that it intended to do so is 
entirely wanting; the language it employed is significant: 
it spoke in the terminology of the criminal law. If a civil 
suit was really contemplated then we have here an unex- 
ampled perversion of technical terins, a studious shunning 
of familiar and appropriate forms of expression, an obvi- 
ous effort to disguise the legislative purpose. Every trans- 
gression of the section quoted is characterized as an 
“offense,” the means by which the law is to be enforced 
is described as a “prosecution,” the verdict is called a 
“conviction,”* and the judgment a “fine.” These words 
abound in the Criminal Code and they are associated in 
popular thought with laws for the prevention and pun- 
ishment of crime. They were used in the statute as signs 
of ideas; their office was to describe what was passing in 
the legislative mind, and they show conclusively, it seems 
to us, that the legislature was not thinking of either civil 
law or civil remedies. The legislative thought was not 
cast in the mould of the criminal law by accident. A 
New Hampshire statute relating to the sale of imitation 
butter declared that any person violating its provisions 
should “forfeit and pay a fine of $50, and for a second 


*Not till judgment is rendered on a verdict of guilty, is the ac 
cused convicted. Faunce v. People, 51 I1)., 311.—REPORTER. 
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and each subsequent offense a fine of $100,” to be recoy- 
ered in any court of competent jurisdiction; half the fine 
so recovered to go to the complainant and half to the 
county where the offense was committed. In State >. 
Marshall, 64 N. H., 549, it was held that, “In the absence 
of any Special provision as to the mode of procedure, the 
use of the word ‘fine’ determines the form of the remedy.” 
This decision was approved and fullowed by the supreme 
court of Minnesota in State v. Horgan, 55 Minn., 183. 
These, so far as we know, are the only cases in which the 
precise question has been decided. The Criminal Code 
expressly declares that all fines therein provided for shall 
be enforced by criminal action, and it was, beyond all 
doubt, the intention of the legislature that the punitive 
provisions of the act in question should be enforced in 
like manner, 
The action is dismissed for want of jurisdiction. 


DISMISSED. 


Nore.—-Hitchell v. State, 12 Nebr., 538, cited in the foregving opinion, 
was a case which arose under the old law, General Statutes, 1873, 
section 574, on page 852. The case of Sinnott v. State, 15 Nebr., 472, 
arose under the Ames Law, Compiled Statutes, 1901, section 14 
of chapter 50. As stated in the foregoing opinion, these decisions 
are consistent; but what does Copp, J., the writer of the latter opin- 
jon, mean by this language of Judge Leavitt (which he cites with 
approval on page 475): “But if no one chooses to avail himself of 
this right {to prosecute by civil process], by instituting a suit, the 
guilty person may be proceeded against by indictment.” Are the 
remedies cumulative? Are they elective? In other words, can you 
collect by civil process, and afterward indict? Judge Leavitt’s lan- 
guage (United States v. Bougher, 6 McLean [C. C.], 277, 281) certainly 
implies that either an action in debt or indictment would lie. 1f so, 
can a judgment in an action for debt furnish a basis for a plea of 
autrefois acquit or. autrefois convict to an indictment for the same of- 
fense ?—REPORTER, 


OS NEBRASKA REPORTS. [ Vou. 64 


State v. Savage, 


SvaTeE OF NEBRASKA, EX REL, CaRL C. WRIGHT, RELATOR, 
vy. Ezra P, SAVAGE, GOVERNOR, RESPONDENT.* 


FILED May 21, 1902. No. 12,542. y 


1. Right of Courts: Jupiciai QUESTIONS: CoNSTITUTION. .The right 
of the courts to determine all judicial questions, whenever or 
however they may arise, is given by the constitution in explicit 
terms and is indisputable. 


2. Right of Executive Officers. But equally clear and incontestable 
is the right of the executive officers named in the constitution 
to exercise all powers properly belonging to the executive 
department. 


3. Judicial Authority: JupamENT: CorRcrvE Process. Considering 
the matter theoretically, and leaving practical results and past 
adjudications entirely out of view, it would seem that the 
farthest limit of judicial authority in mandamus proceedings 
against officers of the executive department, is to hear and 
determine; to give judgment, but not to enforce it by coercive 
process, 


4. Exemption From Mandamus: OrricrAL Rank. The principle of 
exeinption from mandamus is grounded upon a distinct con- 
stitutional inhibition (Constitution, art. 2, sec. 1), and does not 
at all depend upon official rank. Whether the writ of man- 
damus should be granted or refused has been made to depend, 
in every case decided by this court, upon the character of the 
act in question and not upon the office of the respondent. 


5. Judiciary: Manpamus ro BrancH oF GovERNMENT. ‘The theory 
that the judiciary, in issuing a mandamus to a member of the 
executive brauch of the government, is thereby indirectly, and 
in violation of the constitution, exercising power properly be- 
longing to the executive department, has been Tepu@ared by 
this court in a long line of decisions. 


6. A Mere Ministerial Duty. The established doctrine in this state 
is that when a law, in positive terms, enjoins upon the governor, 
or other officer of the executive department, a mere ministerial 
duty, leaving him no choice or discretion in regard to the 
matter,—no judgment to exercise as to whether he will or will 
not act,—the writ of mandamus may issue, and its issuance is 
an appropriate excurcise of judicial power. 


7. Res Judicata: Lirigants: PRiviry: SEALED AND CLOSED QUESTION. 
The doctrine of res judicata is that a question once determined 
by a judgment on the merits, is forever settled, so far as the 
litigants and those in privity with them are concerned. The 
question decided is, while the decision stands, a sealed and closed 
question. 


*Rehearing allowed. See opinion on page 702, post. 
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8. Public Officer: Successor: Privity. A public officer is regarded 
as being in privity with his predecessor when both derive their 
authority from the same source. 


9. : JUDGMENT: Successor. A judgment against a public 
officer in regard to a public right, binds his successor in office. 


10. Thing Adjudicated: SoverrIGN: CITIZEN. All litigants are af: 
fected by the rule of the thing adjudged; it is equally binding 
upon the sovereign and the citizen. 


ORIGINAL proceeding in mandamus to require the gov- 
ernor to appoint a fire and police commission for the city 
of Omaha. Writ denied. ‘On rehearing, writ allowed, 
but not formally issued. See page 702. . 


Frank T. Ransom, Wiliam F. Gurley, Carl C. Wright 
and Johu £, Stout, for relator: 


The respondent in his return to the writ claims that, 
as he is governor, this court has no jurisdiction over him 
as such officer in such matters as are involved in this con- 
troversy. He claims that as governor he is exempt from 
mandatory process issuing out of this court, and especially 
so where the action is one executive in character. Chief 
Justice Marshall laid down the following rule for a case 
like this: 

It is not by the office of the person to whom the writ 
is directed, but by the nature of the thing to be done, that 
the propriety or impropriety of issuing a mandamus is to 
be determined. Marbury v. Madison, 1 Cranch [U. S.], 
137. 

This rule has been generally accepted, and courts have 
since held that the judicial department has jurisdiction 
over the chief executive to enforce the performance of a 
purely ministerial duty imposed by a legislative act. 
Without present reference to the assumed exemption of 
the governor from obedience to the laws of the state, as 
construed by this tribunal, created and clothed with juris- 
diction, by the constitution, we will proceed to examine 
into the nature of the thing to be done. 

The power to appoint, delegated by the law providing 
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for fire and police commissioners, is not one that inheres 
in ‘/1e executive by virtue of any provision of the consti- 
tution. It was not necessary to confer that power upon 
the executive. It could have been conferred upon any 
oi. or officer or upon any existing board; or the legislature 
could have created a board and then have conferred juris- 
diction upon it. The thing to be done is not an inde- 
pendent executive act. The legislature conferred the 
power to appoint. The legislature can take itaway. The 
power to appoint is not conferred by the constitution. 
either in express terms or by implication. The appoint- 
ment is purely a ministerial act. 

This court has decided that a writ of mandamus can be 
issued to compel the governor, as member of a canvassing 
board, to canvass election returns and declare the result 
of an election. State v. Thayer, 31 Nebr., 82. This duty 
of the governor, as member of a canvassing board, was 
conferred by a legislative act, as was the appointing 
power involved in the case at bar. There is no distinc- 
tion to be drawn between the two acts. As to the power 
of the legislature to confer such authority at its will, see 
State v. Bemis, 45 Nebr., 731. : 

The cases where the question has been before the 
courts are collated in an article in the 3d volume of 
the Lincoln Law Review, page 335, and also in the ma- 
jority and minority opinions in People v. Morton, 156 
N. Y., 186, 41 L. R. A., 231, and in briefs published 
therewith. We will not attempt to digest the decisions 
of this court on the question. The rule deduced from 
People v. Morton, supra, is that the sovereignty is in 
the people. They have delegated the power to rule to 
three departments. In England the power to govern orig- 
inally vested in the king. From time to time the king 
made grants or modified his power to govern until par- 
liament was evolved; and parliament created the judi- 
ciary. This distribution of powers is continued with us 
along with the common law of England. Under the con- 
stitution, the executive power of the state corresponds 
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to the king; the legislature corresponds to parliament; the 
judicial power is in the courts. In England the power 
of the king has been divided, a portion being delegated 
to parliament and a portion to the judiciary; but except 
as so delegated his power remains the same, and, in our 
governnient, has been transmitted to the executive. 

But here lies the difference: between the English sys- - 
tem and our own: In England mandamus, being a high 
prerogative writ, issued in the king’s name, and, conse- 
quently, could not run to him or to his derivatives, viz., 
parliament or the judiciary, except in the case of inferior 
courts. Surely, the governor possesses no such reserved 
power or high prerogatives as his Brittanic majesty. Our 
state government is one of limitations and not of grants. 
Does the New York court mean to assert that the gov- 
ernor possesses all power not delegated to the other 
branches of the state government? 


Ed P. Smith, for respondent: 


We have been unable to find any adjudicated case where 
the relator sought, as against the governor, the relief 
soucht in this case. The provision of our constitution 
defining the three departments of government and deny- 
ing to the members of one department the right to exer- 
cise any of the powers belonging to either of the others, 
is a familiar provision. It.is to be found in the consti- 
tution of nearly all, if not all, the states of the union. Its 
interpretation has been the subject of much judicial in- 
vestigation; and, upon the surface, there seems to be some 
conflict in the decisions. An examination of the cases, 
however, will show less division of opinion than might 
at first appear. The conflict arises over the nature of 
the act sought to be enforced. Where such act is what 
some of the courts are pleased to call ministerial and not 
executive in its character, some courts have asserted the 
right to issue the writ. But where the act is clearly an 
executive function, we think that the authorities are prac- 
tically unanimous in helding that his action in the 
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premises can not be controlled by this court. It is not a 
lack of jurisdiction over the person that prevents the 
issuance of the writ, but it is a lack of power or jurisdic- 
tion over this officer. Sutherland v.-The Governor, 29 
Mich., 320. . 

The supreme court of Pennsylvania has construed con- 
stitutional provisions similar to our own: 

“In the language of the constitution, article 4, section 
2, ‘The supreme executive power shall be vested in the 
governor, who shall take care that the laws be faithfully 
executed.’ Also, same article, section 7: ‘The governor 
shall be commander-in-vhief of the army and navy of the 
commonwealth, and cf the militia, except when they shall 
he called into the actual service of the Tnited States.’ 
Te is also vested with the appointing and pardoning 
powers; the power to convene the legislature in cases of 
emergency and to approve or veto bills submitted to him 
by the general assembly. It is searcely conceivable that 
iu man conld be more completely invested with the supreme 
power aud dignity of a free people. Observe, the supreme 
executive power is vested in the governor and he is charged 
with the faithful execution of the laws, and for the ac- 
complishment of this purpose he is made commander-in- 
chief of the army, navy and militia of the state. Who 
then shal] assume the power of the people to call this 
magistrate to an account for. that which he has done in 
discharge of his constitutional duties? If he is not the 
judge of when and how these duties are to be performed, 
who is? Where does the court of quarter. sessions, or 
any other court, get the power to call this man befvre it, 
and compel him to answer for the manner in which he 
has discharged his constitutional functions as executor 
of the laws and commander-in-chief of the militia. of the 
commonwealth? * * * If we once begin to shift the 
supreme executive power from him upon whom the con- 
stitution has conferred it to the judiciary, we may as well 
do the work thoroughly and constitute the courts the ab- 
solute gnuardiins and directors of all governmental fune- 
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tions whatever. If, however, this can not be dene, we had 
hettcr not take the first step in that direction. We had 
better at the outstart recognize the fact that the executive 
department is a co-ordinate branch of the government with 
power to judge what should or should not be done within 
its own department * * * and that with it, in the 
exercise of these constitutional powers, the courts have no 
more right to interfere than has the executive under like 
conditions to interfere with the courts.” Appeal of the 
-— Governor,* 85 Pa., 433. 

As to the immunity of the governor from coercion by 
courts see Sutherland v. The Governor, 29 Mich., 320; 
State v. The Governor, 25 N. J. Law, 331; State v. Drew, 
17 Fla., 67; State v. The Governor, 39 Mo., 388; People v. 
Bissell, 19 Tl., 229; People v. Cullom, 100 TL, 472; Rice * 
v. Austin, 19 Minn., 103; Jftles v. Bradford, 22 Md., 170; 
Marbury v. Madison, 1 Cranch [U. S8.], 187; Hawkins v. 
The Governor, 1 Ark., 570; State v. Warmoth, 22 La. Ann., 
1; Bates v. Taylor, 87 Tenn., 319, 332; Dennett, Petitioner, 
32 Me., 508, 511; State v. Lord, 28 Ore., 489, 525; Low 
v. Towns, 8 Ga., 360, 372; State v. Morton, 156 N. Y., 141. 


Frank N. Prout, Attorney General, for respondent: 


The state constitution divides the government into three 
distinct departments and requires each department to 
act within its own sphere. The perpetuity of our free 
institutions depends upon a strict adherence to the essen- 
tial mandate of the supreme law. 

“The powers of the government of this state are divided 
into three distinct departments, the legislative, executive 
and judicial, and no person or collection of persons, being 
one of these departments, shall exercise any power prop- 
erly belonging to either of the’ others, except as herein- 


*The grand jury of Allegheny county subpoenaed John F. Hart- 
ranft, governor, and Matthew S. Quay, secretary of state, to appear 
and give testimony in regard to the Pittsburg’ riots of July 21 and 
22, 1877, which grew out of the strike of the trainmen. They refused 
to appear and pleaded their official privilege—state secrets.—RE- 
PORTER. 


48 
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after expressly directed or permitted.” Constitution, 
art. 2. ; 

In 1867 an application was made by Robert J. Walker 
and one Sharkey, on behalf of the state of Mississippi, 
to the supreme court of the United States, for leave to 
file a bill against Andrew Johnson, president of the United 
States, and Edward O. C. Ord, military district com- 
mander, praying for a perpetual injunction restraining 
the enforcement of the Reconstruction Acts, on the ground 
that the same were unconstitutional and yoid. In deliver- 
ing the opinion of the court, Chief Justice Chase said: 

“An attempt on the part of the judicial department of 
the government to enforce the performance of such duties 
by the president might be justly characterized, in the 
language of Chief Justice Marshall, as ‘an absurd and 
excessive extravagance.” It is true that in the instance 
before us the interposition of the court is not sought to 
enforce action by the executive under constitutional legis- 
lation, but to restrain such action under legislation al- 
leged to be unconstitutional. But we are unable to per- 
ceive that this circumstance takes the case out of the 
general principles which forbid judicial interference with 
the exercise of executive discretion.” State of Mississippi 
v. Johnson, 4 Wall. [U. 8.], 475, 499. , 

In our own state, the case of State v. Holcomb, 46 Nebr., 
612, is not in point. In that case the action was not 
brought against the governor in that capacity. 

The case of State v. Elder, 31 Nebr., 169, gces further 
toward supporting the doctrine that the judiciary can 
coerce other branches of government than any case I have 
been able to find, and it may not be out of place to state 
a few of the facts surrounding the decision of that case, 
which are now a part of the political history of the state. 
Benton and others claimed to have been elected to the 
executive department of the state. Elder was the speaker 
of the house of representatives. A majority of the joint 
convention of the legislature and the officers elect, were 
of a different political party from the contestants. Con- 
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tests had been instituted against the relator and evidence 
had been taken and filed. The legislature by resolution, 
in joint session, had directed the speaker not to open the 
returns of the election until after the hearing and deter- 
mination of the contests then peuding. Benton filed an 
application for a peremptory writ of mandamus to com- 
pel Elder, as speaker of the house of representatives, to 
open the returns and declare the result of the election 
in the presence of a majority of both houses of the legis- 
lature. This application, as is shown by the record, was 
filed January 8, 1891. The answer was filed, argument 
of counsel heard, and the case decided, and the writ was 
in the hands of the sheriff and was served on the respond- 
ent at 12:20 p. m. of the same day. These facis are re- 
cited simply to show the haste with which the cause was 
heard and determined. It was a time of intense excite- 
ment. In the corridors of the capitol building were mem- 
bers of the state militia, in full uniform, bearing the 
accoutrements of war. The doors of representative hall, 
where the joint convention of the legislature was held, 
were barred and guarded; so that, when the sheriff went 
to serve the writ he was obliged to force the door. No 
briefs were filed by counsel for either side. When we con- 
sider the brief time that was occupied from the filing of the 
application to the final determination of the case, it will be 
seen that there was but little time for consideration. In- 
deed in the state of intense excitement that then existed on 
all sides, it was necessary for the court to speedily deter- 
mine the ease. The reasoning in the case is not in harmony 
‘with a vast majority of the cases by other courts on thie 
same subject; and with all due respect for the court as 
then constituted, we beg leave to suggest that the opinion 
in the Elder Case should not be followed or approved. 
But, in any event, it is distinguishable from the case at 
bar. The constitution enjoined upon the speaker a purely © 
_ ministerial duty. 


Oral argument by all counsel save John F. Stout. 
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Gurley for relator: 


There are two jurisdictional propositions before the 
court: First, can the writ issue to the governor in any 
event? Second, if so, is this a proper case? 

The authorities cited do not apply under our constitu- 
tion. Our constitution does not create one executive de- 
partment with the governor as its head. It creates several 
executive departments. The head of one of these is the 
governor. In this our constitution differs from the New 
York, New Jersey and Michigan constitutions. This court 
has set numerous precedents for the coercion of inferior 
executive officers. 

Whether or not an act is ministerial is to be deter- 
mined by the answer to the question, does it involve dis- 
cretion? In the performance of this act the governor 
has no discretion as to whether or not the act shall be 
performed. I desire to cite Martin v. Ingham, 38 Kan., 
641, not cited in brief. 


Prout, Attorney General, for respondent: 


This question is a broad one. Has the court a right to 
interfere with the executive department? The govern- 
ment is divided into three distinct, separate and inde- 
pendent departments. One can not interfere with the 
other except where there is express constitutional author- 
ity so todo. The very idea of mandamus implies a com- 
mand by a superior to an inferior. Mandamus is a Latin 
term—we command. The constitution provides that the 
supreme executive authority shall be lodged in the gov- 
ernor and that he shall take care that the laws be faith- 
fully executed. He is answerable only to a high court 
of impeachment, the sovereign people at the polls and his 
official conscience. The cases of mandamus to inferior 
executive boards and officials are not in point. The de- 
cisions in cases of this character are numerous. The. 
supreme court of Indiana has held both ways. But now 
Indiana stands against executive coercion, No authority 
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holds that the governor can be coerced to do a political 
act. The line between ministerial and executive acts is 
as hard to describe as the distinction between animal and 
vegetable life. This distinction must be made by the 
court issuing the writ. When the power to coerce the 
executive is once conceded, and the tribunal is its own 
judge of the occasion, what escape is there from a. judicial 
oligarchy by the evolution of time? I think the better 
reasoning is for the doctrine that the governor can not — 
be coerced at all. How could a court enforce its order? 
A court should never make an order which it can not 
enforce, 


Snuth, for respondent: 


The granting of the writ means that every district and 
county court from Deuel to Douglas can mandamus or 
enjoin the chief executive of the state. The spectacle is 
humiliating. 


The respondent cited the following authorities: 


The governor is himself a distinct and co-ordinate 
branch of the government and can not be coerced. Suther- 
land v. The Governor, 29 Mich., 320. All duties required 
of the governor are executive and political. State v. The 
Governor, 25 N. J. Law, 331. In his capacity as governor 
the chief executive can not be coerced. This can only be 
done when acting in an ex-officio capacity. State v. Drew, 
17 Fla., 67. It does not follow because an act is ministerial 
that it is any the less executive. State v. The Governor, 
39 Mo., 388. The performance of duty required by the 
constitution can not be coerced. In considering the 
case of State v. Elder, 81 Nebr., 169, the court is 
bound to take cognizance of historical facts: That 
vrder was made at a time when political feeling rau 
high in the state of Nebraska, and it is more than possible 
that the excited state of the public mind became known 
and felt in the inner chambers of the consultation room 
uf this honorable court. We are safe in saying that no 
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precedent for that writ can be found in any of the ad- 
judicated cases reported in the books. We are safe in 
saying that that case was without precedent, and will 
never be a precedent. 


Ransom, for relator: 


This court is vested with jurisdiction to pass upon any 
question of law which may arise; else, in the words of 
_von Holst, it would be a “travesty on justice.’ No halo 
of glory encircles the gubernatorial brow. If the gov- 
ernor does not obey, you can put him in jail. You can 
declare acts of the legislature unconstitutional. The 
_two houses are not immune. Where came this guberna- 
torial immunity? Is the governor sovereign? ‘No; it 
is his excellency, not his majesty. No man, no set of 
men are superior to the law, and of that law you are 
judges. The objection that the court can not enforce its 
order is puerile. As is said by Judge O’Brien, in the dis- 
senting opinion in People v. Morton, 156 N. Y., 136, 187: 
“If the courts may be deterred from deciding what the 
law is in such cases, upon some remote possibility that | 
executive power will resist the execution of the judgment, 
it would follow that a mandamus should never go against 
one possessing the physical or political power to resist 
its-commands, but should be confined to those who are 
too weak to defy it.” 


Sutiivan, C. J. 


This is an application to this court in the exercise of its 
original jurisdiction for a writ of mandamus commanding 
respondent, as governor of the state, to appoint fire and 
police commissioners for the city of Omaha. In his 
answer to the alternative writ respondent denies the au- 
thority of the court to coerce executive action in any case. 
and alleges that by reason of the judgment in State v. 
-Woores, 55 Nebr., 480, perforinance of the duty enjoined 
by the statute (see. 167, ch. 12a, Compiled Statutes, 1901) 
would be necessarily barren of practical results. A com- 
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plete history of the litigation in which the present action 
had its origin will be found in some earlier opinions of this 
court (Moores Case, supra; State v. Kennedy, 60 Nebr., 
300; Redell v. Moores, 63 Nebr., 219) to which reference 
is made. It is conceded that the statute directs the gov- 
ernor, in imperative terms, to do just what the relator 
has requested him to do. “Immediately on the taking 
effect of this act, the governor shall appoint.” This is 
the language of section 167; and it is therein further pro- 
vided that “whenever a vacancy shall occur in any board 
of fire and police commissioncrs cither by death, resigna- 
tion, removal from the city or any other cause, the gov- 
ernor shall appoint a commissioner to fill such vacancy.” 
It is also conceded that this is a constitutional and valid 
law, but it is claimed that authority to enforce it has not 
been committed to the judicial branch of the government. 
The argument is that the three departments into which 
all governmental powers are divided are co-ordinate; that 
each is entirely independent of the others, and that. the 
issuance of a mandamus against the governor, in whom 
is vested the supreme executive power, is justifiable only 
on the theory that the executive department is inferior to 
the judicial department and that the right of command 
is given to one, and the duty of obedience imposed upon 
the other. This argument is certainly plausible, but 
whether it is sound is a point upon which the adjudged 
cases are in irreconcilable conflict. The right of the courts 
to determine all judicial questions, whenever and how- 
ever they may arise, is given by the constitution in ex- 
plicit terms and is indisputable; but equally clear and 
incontestable is the right of the executive officers named 
in the constitution to exercise all powers properly belong- 
ing to the executive department. There is an obvious 
logical difficulty in maintaining that two departments of 
government are of equal rank, and independent of each 
other, if one may command and the other must obey. A 
member of the executive department who performs an 
official duty in obedicnce to a writ of mandamus is a 
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passive instrument in the hands of the court; he is not in 
any proper sense an actor;-he executes, not his own pur- 
pose, but a purpose orjginating in the judicial department 
of the government; he is in truth nothing more than the 
‘ agency through which the court exercises an executive 
power. Considering the matter theoretically, and leaving 
practical results and past adjudications entirely out of 
view, it is hardly possible to escape the conclusion that 
the farthest limit of judicial authority in cases of this 
kind is to hear and determine; to give judgment estab- 
lishing the relator’s right, without issuing compulsory 
process to the respondent, whether he be the chief mag- 
istrate or some other member of the ‘executive depart- 
ment. There seems to be ne good reason for holding that 
one member of a co-ordinate branch of the government 
should be exempt from judicial control and the others 
subject to it. The principle of exemption from mandamus 
is grounded upon a distinct constitutional inhibition and 
does not at all depend upon official rank. Constitution, 
art. 2, sec. 1. As was said by Chief Justice Marshall in 
Marbury v. Madison, 1 Cranch [U. 8.], 137, “It is not by 
the office of the person to whom the writ is directed, but 
the nature of the thing to be done, that the propriety 
or impropriety of issuing a mandamus is to be deter- 
mined.” Our own decisions make no distinction between 
the governor and the other officers of the executive depart- 
ment. Whether the writ should be granted or refused 
has been made in every case to depend upon the character 
of the act in question and not upon the office of the re- 
spondent. The argument that the judiciary in issuing a 
mandamus against a member of the executive branch of 
the government is thereby indirectly, and in violation 
of the constitution (art. 2, sec. 1), exercising a power 
properly belonging to the executive department, has never 
appealed convincingly to this court. In numerous cases 
the writ has gone against the auditor; and the right: to 
issue it to any officer of the executive department, includ- 
ing the governor, is so thoroughly established by repeated 


VoL. 64] JANUARY TERM, 1902. 697 
State v. Savage. 


decisions that the question can be no longer regarded as ~ 
open to discussion. All judicial controversies must end 
some time and this one seems to have run its course. It 
must be admitted that, according to the clear weight of 
authority, the chief executive can not, under any cir- 
cumstances, be controlled by the writ of mandamus; but 
in this state, and in some other jurisdictions, a different 
rule prevails. The doctrine of this court is that when the 
law in positive terms enjoins upon the governor, or other 
_ officer of the executive department, a mere ministerial 
duty, leaving him no choice or discretion in regard to the 
matter,—no judgment to exercise as to whether he will or 
will not act,—the writ of mandamus may issue, and its 
issuance is an appropriate exercise of judicial power. In 
State v. Thayer, 31 Nebr., 82, a mandamus was issued. 
against the governor and other executive officers, con- 
stituting the state board of canvassers, commanding them 
to canvass the votes cast for the yelator as a candidate 
for judge of the sixth judicial district. In that case the 
court considered the authorities bearing upon the right of 
the judiciary to issue a coercive writ against the governor 
of a state, and reached the conclusion that the correct rule 
is that laid down in Maxwell’s Pleading & Practice, page 
735, in the following language: -“There is a conflict in the 
authorities as to the right of a court to grant a mandainus 
against the governor of a state to compel the performance 
of a merely ministerial duty. That the courts have juris- 
diction in such cases there seems to be no doubt. Ina 
free government no ofticer is above the law, and should 
not be permitted to disregard it with impunity. No good 
reason can be given why a governor, whose duty it is to 
see that the laws are executed, should himself be permit- 
ted to set them at defiance.” In State v. Elder, 31 Nebr., 
169, which was an application for a mandamus to com- 
pel the speaker of the house of representatives to open 
and publish the returns of a general election, the court 
said, in an opinion allowing the writ, that the leading 
cases denying the authority of the courts to mandamus 
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ihe governor of a state had been again examined and dis- 
approved. In State v. Boyd, 36 Nebr., 60, the court took 
cognizance of an application for a mandamus to compel 
the governor to approve a bill of the State Journal Com- 
pany for blanks and stationery. In State v. Boyd, 36 Nebr., 
181, this court determined on the merits an application 
for a mandamus to compel Governor Boyd to issue a 
proclamation for the election of three additional members 
of congress. The writ was denied, not for want of juris- 
diction, but because the right to apportion representatives 
amon the states belongs exclusively to congress. State 
v. Holcomb, 46 Nebr., 88, was a case in which the court 
tried and determined a controversy involving the rela- . 
tor’s right to a writ of mandamus commanding the gov- 
ernor to approve an official bond. It is true that in some 
of these cases the jurisdiction of the court was not clial- 
lenged, but that circumstance is not important. In deter- 
mining the cases on the merits the court necessarily de- 
cided in favor of its own jurisdiction. The authority of 
the courts in such cases does not, of course, depend upon 
the consent of the respondent. If jurisdiction exists it 
is given by law and does not rest upon mere official com- 
plaisance. State v. Stone, 120 Mo., 428. It seems to be 
conceded that the relator has a sufficient interest in the 
performance of the particular duty enjoined by the stat- 
ute to entitle him to maintain this proceeding if the court 
has jurisdiction to entertain it. And it is evident that 
the refusal of the governor to discharge the duty of ap- 
pointing fire and pulice commissioners for Omaha was not 
influenced in any degree by the character or quality of 
the act which the law, in imperative terms, directs him 
to perform. In other words, the position taken by re- 
spondent is not defended on the ground that the appoint- 
ment of commissioners would not be the performance ot 
i ministerial duty. The defense rests upon broader 
ground; it is that there is no authority in the court to 
coerce the governor, in any case, or under any circum- 
stances, to exercise an executive power. The conclusion 
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to which we are compelled by our own decisions is that 
we have, not only jurisdiction to decide the controversy, 
but authority to issue the peremptory writ to enforce our 
decision. Whether the peremptory writ should actually 
issue in a case of this kind is a question of great delicacy 
and one which we do not here decide. Speaking of the 
cases in which the power of the courts to mandamus the 
governor is asserted, Mr. Freeman says in the note to 
Greenwood v. Routt, 31 Am. St. Rep. [Colo.], 284: “While 
it must be admitted that these cases by no means consti- 
tute the majority of those bearing upon the subject, yet 
they seem to us to be based upon the better reasoning, 
and more in accord with what has been the long adopted 
policy of the highest judicial tribunal in the land, the 
supreme court of the United States.” Nothing further 
need, we think, be said on the question of jurisdiction. 

- The second proposition discussed by counsel was de- 
cided in the Kennedy Case, and was, we think, decided 
rightly. The doctrine of res judicata is that a‘question 
once determined by a judgment on the merits is forever 
settled, so far as the litigants and those in privity with 
them are concerned. The question decided is, while the 
decision stands, a sealed and closed question; the final 
judgment, sentence, or decree fixing the rights of the par- 
ties ends the controversy, and is in any future litigation 
conclusive evidence of those rights. Counsel for relator 
concede the general rule as to the conclusiveness of judg- 
ments, but insist that it has no application to a case in 
which a sovereign state is seeking to enforce obedience 
to its laws. In other words, counsel contend that the 
state, being vested with absolute power to govern society, 
and having supreme authority to make and administer 
laws, is not bound by an adverse adjudication in a matter 
‘pertaining to its sovereignty. “If such were the rule,” 
said Mr. Justice Story in Gelston v. Hoyt, 3 Wheaton [U. 
S.], 246, 317, “it would be a perfect anomaly in the law and 
utterly subversive of the first principles of reciprocal 
justice.’ The fundamental conception of a judgment is 
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a judicial decision binding upon all the parties to the 
controversy. As defined by our own statute (sec. 428, 
Code of Civil Procedure) it “is the final determination of 
the rights of the parties in an action.” By this statute the 
state has declared the legal effect and consequence of a 
judgment; it has said that, as between the parties, the 
judgment shall end the controversy and end it forever. 
The state, in the exercise of its governmental functions, 
is not obliged to invoke the aid of the courts in any case; 
but when it does so it assumes the character of an ordi- 
nary suitor, and is bound by self-imposed restraints; it 
claims no advantage over its adversary, and, though one . 
is a sovereign and the other a citizen, they stand equal 
before the law. This is a just principle, and in it we see 
no serious danger to the public weal. It was recognized 
and enforced in England without judicial dissent as far 
back as the Duchess of Kingston’s Case, 20 State Trials, 
355. And in the highest court of this country it was early 
held, by the unanimous opinion of the judges, that the 
government was conclusively bound by, a decision ren- 
dered against it in its sovereign character. Gelston v. 
Hoyt, supra. When a state brings an action for the en- 
forcement of its criminal or revenue laws, it acts, of 
course, in its governmental capacity, but it is bound, never- 
theless, by an adverse decision. The question decided can 
not be again litigated between the same parties, either in 
a civil or criminal case. Coffey v. United States, 116 U. 
S., 436; New Orleans v. Citizens’ Bank, 167U. 8., 371. Not- 
withstanding what has been said by counsel for relator, 
we are still of opinion that Holsworth v. O’Chander, 49 
Nebr., 42; O’Connell v. Chicago T. R. Co., 184 Tl., 308, and 
People v. Smith, 93 Cal., 490, are direct authority upon the 
point we are now considering. In each of these cases the 
state was asserting a right on behalf of the general public; 
it was endeavoring as a sovereign power, to execute-a pub- 
lic law; it was not seeking to recover or establish title to 
corporate property; and yet it was held to be concluded 
by the former adjudication, not on the untenable theory 


Von. 64] JANUARY TERM, 1902. ; 701 
State v. Savage. 


that it was a party to the litigation only in its corporate 
capacity, but because the decision was, in accordance with 
the general rule, indisputable evidence of the rights of the 
litigants. McClesky v. State, 4 Tex. Civ. App., 322, is also 
directly in point. In that case the state was surely act- 
ing in its governmental capacity; it was secking to pre- 
vent the usurpation of a franchise, and to oust the defend- 
ants from holding and exercising offices that had no legal 
existence; it was endeavoring, as the relator in this case 
is, to put the administration of public affairs in the hands 
of the duly constituted agents of the public. 

The right of the state to oust the present members of 
the board of fire and police commissioners of the city of 
Omaha has been once tried and determined, and, under 
existing conditions, the judgment rendered is an effective 
‘bar to another suit for the same purpose. The right of 
the mayor’s appointees to hold the offices was the thing 
adjudged in State v. Moores, and it is the only thing to 
be adjudged in this action. The decision in the Moores 
Case is not law, but for the purposes of this litigation it 
stands in place of the law. The governor may, of course, 
appoint, but in the face of a plea of res judicata we can 
not put his appointees in possession of the offices. The 
court is held in bondage by its own error. Stat pro ratione 
voluntas is the rule of decision for this case. 

The writ is denied. 

WRIT DENIED. 

SEnewick, J. 

T coneur in the conclusion that this court has jurisdic- 
tion of the action but do not express any opinion on the 
question of res judicata. 


Hocomg, J., concurring. 


I concur in the point stated in the 6th paragraph of the 
syllabus and what is said in the opinion with respect 
thereto. Further than that I express no opinion on the 
subject of the jurisdiction and authority of the court to 
coerce by mandamus the chief executive of the ‘state. 
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On the question of the doctrine of res judicata as held 
and applied in this case I concur in all that is said and 
decided in the opinion. 


The following opinion on rehearing was filed July 22, 
1902: 


1. Abstract Questions of Law: SuBsEcr or LITIGATION: REAL Par- 
TIES: Res 1n DispurE: Res Jupicata. Abstract questions of 
law can not be made the subject of litigation. There must be 
real parties, and a res in dispute that will become res judicata 
when the litigation is determined. 


2. Former Determination: Fire anp POLICE CoMMISSIONERS: AP- 
POINTMENT BY MAYOR AND COUNCIL: GOVERNOR. The former de- 
termination of this court that certain parties were entitled to 
hold the office of fire and police commissioners of the city of 
Omaha, under the appointment of the mayor and council of the 
city, is not binding on the governor, so as to prevent his ap- 
pointment of commissioners under the provisions of the act for 
the incorporation of metropolitan cities. 


8. Right of Parties: Res Jupicata. The right of the parties in 
that litigation to the term in dispute therein is res judicata, 
but the principle of law announced, having been found erroneous 
and overruled, will not be followed. 


SEDGWICK, J. 


After the former opinion in this case the relator filed 
what is by him denominated a motion for a new trial. 
This being an original action in this court, relator as- 
sumed that he was entitled to use this form of motion. 
After argument the court announced to the parties that 
the motion would be treated as a motion for a rehearing 
under rule 7, and not as a motion for a new trial. The 
reason for this view is that a new trial is a reconsideration 
of an issue of fact (Code of Civil Procedure, sec. 314), and 
in this case no evidence was taken and no issue of fact 
was presented. The sole office of the motion is to point 
out errors in the former opinion of the court. This is 
the province of a motion for rehearing. First Nat. Bank 
v. Yocum, 12 Nebr., 208. The court, after argument, be- 
ing desirous of further considering the question presented, 
both parties were allowed time to file further briefs, and 
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the case was submitted as upon argument after rehearing 
had been allowed. 

The power of the legislature to impose upon the gov- 
ernor the duty of appointing the board of fire and police 
commissioners for the city of Omaha was declared in 
Redell v. Moores, 63 Nebr., 219, overruling State v. 
. Moores, 55 Nebr., 480, 41 L. R. A., 624. This question 
has not been discussed in the present proceeding, both par- 
ties regarding the matter as settled. Upon the former 
hearing there was much discussion upon the question 
whether the general rule as to the conclusiveness of judg- 
ments can be applied to sovereign states while acting in 
governmental capacity, and in the opinion (State v. Sav- 
age, ante, p. 684) it is said: “The state, in the exercise 
of its governmental functions, is not obliged to invoke the 
aid of the courts in any case; but when it does so it as- 
‘ snines the character of an ordinary suitor, and is bound 
by self-imposed restraints; it claims no advantage over 
its adversary, and, though one is a sovereign, and the 
other a citizen, they stand equal before the law.” Upon 
the present hearing, the application of the rule in this 
case has been much discussed. The doctrine of res ju- 
dicata requires that when a thing is determined by a court 
of competent jurisdiction the parties to that litigation 
shall not be allowed in any other case to retry the matter. 
The rule is of universal application. No proper party 
to litigation, whether sovereign or subject, is exempt from 
its control. To apply the rule it is necessary first to ascer- 
tain what issue was determined in the former litigation. 
It is said by respondent’s attorneys in their brief: 

“In the Moores Case the parties based their respective 
claims wholly upon the source from which they were de- 
rived. There was no common source. They claimed 
through entirely different sources. While the immediate 
question was the right to the offices for a limited term, 
a determination of that question necessarily involved a 
determination as to the location of the appointing power. 
A determination of that question was necessary, impera- 
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tive and unavoidable. A decision of the case could not be 
reached without first deciding that question. When that 
was determined the whole case was determined. That 
was the only question debated or decided. In whom was 
the appointing power, in the governor or the mayor? 
That was the only question submitted to the court, and 
the only question argued or decided.” 

This is a very plausible statement of the point insisted 
upon; but is it entirely sound? It was undoubtedly nec- 
essary to “determine the location of the appointing power” 
but was that the thing (7es) in litigation, the substantive 
matter that the respective parties were contending for? 
Or was it a proposition of law called in to assist in de- 
termining the right of the respective parties to the thing 
in controversy? 

That action was beeun on the relation of the attorney 
general against J. H. Peabody et al., who were appointed 
by the governor. They answered, setting up their appoint- 
ments as members of the board of fire and police com- 
missioners for the city.of Omaha. Peter W. Birkhauser 
et al., upon their application, were allowed to intervene, 
setting up their right to the office by virtue of an appoint- 
ment from the mayor and council of the city. Each party 
demurred to the pleadings of the other, and the question — 
presented was, which party, under the law, is entitled to 
hold the office,—the respondents for the term for which 
they had been appointed by the governor, or the inter- 
veners for the term for which they had been appointed 
by the mayor and council? 

The object of the attorney general undoubtedly was -to 
obtain from this court a construction of the law; that is, 
to ascertain whether, under the law, the governor should 
appoint, or the duty devolve upon the city authorities. 
That was the question argued by counsel, and discussed 
and decided by the court; but was it, in the legal sense. 
the subject-matter of the litigation? It seems clearly not. 
If the question had been presented to the court as the 
thing to be litigated, it would not have entertained it. 
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The relator would have been told that this was not a moot 
court. Abstract questions of law can not be made the 
subject of litigation. There must be real parties, and a 
res in dispute that will become res judicata when the 
litigation is ended.. In the Moores Case the thing in dis- 
pute was the office itself, and it was determined that the 
interveners were entitled to the office for the term of their 
appointment, and respondents were ousted. This is res 
judicata. And in State v. Kennedy, 60 Nebr., 300, 
some of the respondents were still holding the terms ad- 
judicated in the former case, and the doctrine of res 
judicata was applied. 

In the determination of a case legal principles are in- 
voked, and the conclusion of the court thereon announced. 
Whether such conclusions shall be followed, without fur- 
ther investigation, in subsequent litigation, frequently de- 
pends upon the principles of sture decisis. When such 
conclusion becomes a rule of property, it is adhered to 
until changed by statute; but when no rule of property 
is established, it is the duty of the court to reexamine 
and overrule its former decision when shown to be funda- 
mentally wrong. State v. Hill, 47 Nebr., 456. The thing 
deterinined by the litigation becomes res judicata, and 
can not be afterwards questioned between the parties, 
although the rule of law by which the decision was con- 
trolled is aftevwards found to have been incorrectly ap- 
plied, and such application is no longer binding upon the 
court. The former is res judicata, and the latter is to be 
measured by the principles of stare decisis. 

It being conceded that no legal appointments have been 
made, and that there are no legal incumbents of the office, 
and that the law requires the governor to make the ap- 
pointments, it is manifest that he is not prevented from 
so doing by an erroneous determination of the right of 
certain parties to a prior and different term. We con- 
clude, therefore, that it is now the duty of the respondent 
to appoint a board of fire-and-police commissioners for 
the city of Omaha under the statute in question. 

49 : 
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The majority of the court is satisfied with the decision 
in Redell v. Moores, supra, but as it is not questioned in 
this proceeding, the writer has made no investigation of 
the questions therein discussed. 

In the former opinion in this case it was said: “Whether 
the peremptory writ should actually issue in a case of 
this kind is a question of great delicacy, and one which 
we do not here decide.” There has been no further dis- 
cussion of that question by counsel, and we do not feel 
called upon now to determine or further consider it. It is 
not to be supposed that the peremptory writ will be nec- 


essary. ; 
The judgment entered in this case is modified in accord- © 

ance with this opinion. 
JUDGMENT ACCORDINGLY. 


Howcoms, J. 


I am not prepared to express an opinion different from 
the one heretofore concurred in by me. 


Nore.—Mandamus.-—Governor.—Political Power.—Ministerial Act.—Pa- 
tent to Public Land—The action of a governor in the exercise of his 
political or executive functions, whether conferred by the constitu- 
tion or by statute, can not be eontrolled by mandamus. Greenwood 
v. Routt, 17 Colo., 156. 

If in the exercise of some power, neither political nor essentially 
pertaining to government, the law specially enjoins upon the gover- 
nor the performance of some particular act under circumstances in 
which he has no discretion, and he refuses to perform the act, and 
by his refusal a party is deprived of his property or other legal 
right, the injured party may have relief by mandamus against the 
governor, if there is no plain, speedy and adequate remedy in the 
ordinary course of law. Gréenwood v. Routt, 17 Colo., 156. 

Where public land has been regularly sold by the state land board, 
the purchaser or his assignee in good faith, is entitled to a patent 
therefor to be signed by the governor and otherwise attested as the 
law directs, whenever such purchaser or his bona-fide assignee has 
paid or tendered the full purchase price with lawful interest as the . 
law provides, and has otherwise complied with the conditions of the 
purchase; and under such circumstances mandamus is an appropriate 
remedy in case of a refusal to execute and deliver a eden Green- 
wood v. Routt, 17 Colo., 156. 

Where the fovernor recognizes an act as legal and is proceeding 
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to execute its provisions, the courts can not directly interfere with 
the discharge of his duties and restrain him from executing the law, 
merely because it is alleged the law is unconstitutional. Frost v. 
Thomas, 26 Colo., 222. Campbell, C. J., dissenting. 

Our state government is divided into three co-ordinate branches— 
executive, legislative and judicial—each of which, by the constitu- 
tion, has its powers limited and defined. They are of equal dignit. 
and within their respective spheres, equally independent. Frost te. 
Thomas, 26 Colo., 222, 223. 

The act of the legislature in question in Frost v. Thomas, was the 
creation by the legislature of the new county of Teller. It was 
claimed that the law creating the county was unconstitutional. Chief 
Justice Campbell’s dissent was based on his claim that Frost v. 
Thomas overruled the doctrine laid down in Greentvood v. Routt. 

In 1859, Willis Lago, a free negro, was indicted for assisting a slave 
to escape from her owner. Lago afterwards fled to the state of 
Ohio. Governor Magoffin of Kentucky demanded his rendition from 
Governor Dennison of Ohio. The latter submitted the question to 
Wolcott, attorney general of the state, who advised that the requisi- 
tion be dishonored because the offense charged was neither treason. 
felony nor a crime malum in se; that it was an offense unknown to the 
law of Ohio, and also not described as a crime by the statute of 
Kentucky. An application for a writ of mandamus was made to the 
supreme court of the United States. Taney, C. J., delivered the 
opinion, which was to the effect following, viz.: (1) The court had 
jurisdiction by virtue of the constitution, without any act of con- 
gress; (2) a suit by or against a governor is a suit by or against a 
state (see State v. Chicayo, R. I. & P. R. Co., 61 Nebr., 545, 62 Nebr., 
123); (3) mandamus did not issue by any prerogative power, but in 
modern practice was an ordinary suit at law; (4) the words “treason, 
felony or other crime” (U. S. Constitution, art. 4, sec. 2, clause 2) 
meant every offense made punishable by the laws of the extraditing 
state; (5) it was the duty of the governor of Ohio to surrender Lago 
on demand of the governor of Kentucky; (6) the duty of the gov- 
ernor in the premises was merely ministerial; (7) but in a case of 
this kind the governor could not be coerced by the judiciary, not 
even by virtue of an act of congress. Kentucky v. Dennison, 24 
How. [U. S.], 66. 

Nebraska.—Mandamus can not be invoked to determine a title to 
un office. Anderson v. Colson, 1 Nebr., 172. Mandamus can not be 
invoked to compel commissioners of public lands and buildings to 
issue warrant to subcontractor for the erection of a public building. 
People v. Butler, 2 Nebr., 5. Mandamus is a proper remedy to compel 
a sheriff to appoint appraisers under the exemption law. People v. 
McClay, 2 Nebr., % The application and the answer are the only 
pleadings known to mandamus. When a demurrer is filed and over- 
ruled, the writ issues as of course. People v. Hamilton Oounty, 3 
Nebr., 244. Mandamus will not lie to compel county commissioners 
to adopt certain plans and specifications accompanying a bid. Peo- 
ple &, Commissioners of Buffaty County, 4 Nebr. 150, 161. Mandamus 
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wil} He to compel a justice of the peace to hold his office in the 
presinct from which he is elected, and any citizen thereof may 
majatain the action. Stute v. Shropshire, 4 Nebr., 411. Mandamus 
does not lie to compel a school treasurer to pay money to another 
distriet treasurer, unless the demand is accompanied by an order 
proverly countersigned. People v. Hodge, 4 Nebr., 265. Mandamus 
does not lie for the removal of a county seat, where it appears that 
fraudulent votes cast in favor of the new location were sufficient to 
chunge. the result. State v. Thatch, 5 Nebr., 94. Mandamus lies to 
caxynpel county commissioners to levy tax for payment of judgment. 
Stave v. Buffalo County, 6 Nebr., 454.’ Mandamus lies to compel the 
delivery of state property unlawfully held. Stule v. Bacon, 6 Nebr., 
£86. The application must show prior demand and refusal and a 
duty imposed by law. Kemerer v. State, 7 Nebr., 130. An alternative 
writ must contain a statement of all necessary facts. Stale v. School 
District, 8 Nebr., 92. Writ never granted in anticipation of omission 
of duty. Idem. Verification should be absolute even in an ex- 
parte proceeding. State v. School Districts, 8 Nebr., 98. A stockholder 
of a corporation may compel its officers, by mandamus to make and 
publish the statement required by statute. Smith v. Stcele, 8 Nebr., 
115. In an application for mandamus to compel the payment of bonds, 
the general allegation that they were issued “for works of internal 
improvement” is insufficient. State v. Thurne, 9 Nebr., 458. A sheriff 
or constable who refuses to deliver property to the party entitled 
thereto can be coerced by mandamus, State v. Cunningham, 9 Nebr., 
146. Mandamus does not lie to compel a sheriff to deliver property 
upon a judgment in a trial of right of property. State v. Gillespie, 9 
Nebr., 505. What petition must show. State v. Otoe County, 10 
Nebr., 19. Will not lie to compel commissioners to levy a tax to pay 
. judgment of U. S. court on precinct bonds. State v. Dodge County, 10 
Nebr., 20. Alternative writ will not issue unless relator is clearly 
entitled to relief. State v. Helmer, 10 Nebr., 25. Mandamus is invoked 
merely to ccmpel action; it creates no new powers and is not a pro- 
ceeding to correct errors. State vr. Nemaha County, 10 Nebr., 32. Error 
can not be reviewed in an application for mandamus. State v. Paieell, 
10 Nebr., 48. Clerk may be mandamused to canvass a vote. State v. 
Hill, 10 Nebr., 58. Mandamus can not be substituted for quo war- 
ranto. State v. Palmer, 10 Nebr., 203. The writ will not issue to 
compel commissioners to audit account. State v. Furnas County. 10 
Nebr., 361. The writ will not issue to coerce the payment of a judg- 
ment against a county pending garnishment proceedings. State v. 
Otoe, 10 Nebr., 384. A district judge can not grant the writ in vaca- 
tion. State v. Pierce County, 10 Nebr., 476. Any citizen may enforce 
a matter of public right by mandamus. State v. Stearns, 11 Nebr., 104, 
106. Writ will issue to compel payment of county warrants. State 
v. Gandy, 12 Nebr., 232. Writ granted to compel clerk to account for 
fees. State v. Whittemore, 12 Nebr., 252. Writ will not issue to compel 
the release of exempt property. State v. Sanford, 12 Nebr., 425. Man- 
damus is an action at law not reviewable on appeal—in the statutory 
sense of that word, State v, Lancaster Counly, 13 Nebr., 223. Writ 
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will not issue to compel action by county commissioners, in 
the case stated [basis to levy and estimate]. Lancaster County v. State, 
13 Nebr., 523. Application must show that relator is entitled to the 
writ. State v. Wallichs, 13 Nebr., 278. Writ will issue against county 
conimissioners to include in estimate sufficient, within legal limit, to 
cover claims. State v. Gosper County, 14 Nebr., 22. Writ issues only 
when relator has clear right, and no remedy in ordinary course of 
law. State v. Omaha, 14 Nebr., 265. Application for writ compelling 
removal to new county seat; answer of fraud and illegal voting, 
without statement of facts. Hunter v. State, 14 Nebr., 506. Board of 
equalization can be compelled to act by mandamus—dictum. Sumner 
v. County of Colfax, 14 Nebr., 524, 525. Lies only to control purely 
ministerial acts. State v. Kendall, 15 Nebr., 262. Lies to compel can- 
vassing board to reassemble and>complete canvass of election. State 
v. Peacock, 15 Nebr., 442. Writ will issue to compel a district judge 
to sign bill of exceptions after expiration of his term of office. State 
v. Barnes, 16 Nebr., 37. Demurrer lies to alternative writ; if over- 
ruled, respondent has right to answer. Long v. State, 17 Nebr., 60. 
In absence of affidavit on which writ issued at nisi-prius, the allega- 
tion of citizenship will be presumed. Long v. State, 17 Nebr., 60, 62. 
Writ lies to compel clerk to canvass returns of election. Long v. 
State, 17 Nebr., 60, 61. Application for writ against sole incumbent, 
will abate with his tenor, except the incumbent resign to avoid the 
writ. State v. Guthrie, 17 Nebr., 113. Writ lies to compel telephone 
company to furnish instruinents. Webster Telephone Case, 17 Nebr., 
126. Writ will not lie, atvinstance of taxpayer, to compel clerk to 
report fees, unless board refuses to act. State v. Sovereign, 17 Nebr., 
173. Writ does not lie to compel issuance of execution when a de- 
fective stay bond has been amended correctly. State v. Russell, 17 
Nebr., 201. Writ. will lie to compel performance of ministerial duties. 
State v. Cummings, 17 Nebr., 311. To compel marshal in city of first 
class to report names of all engaged in liquor traffic. State v. Cum- 
mings, 17 Nebr., 311. Alternative writ may be canceled by court. 
State v. Matley, 17 Nebr., 564. Writ will not lie to compel the accept- 
ance of highest bid for leasing of school lands, unless there is an 
abuse of discretion. State v. Scott, 17 Nebr., 686. Writ lies to 
compel county board to act on complaint against county officer. 
State v. Saline County, 18 Nebr., 422. Writ lies to compel license 
board to appoint day for hearing remonstrance. State v. Reynolds, 18 
Nebr., 431. Court will not determine constitutionality of election 
law, on application for writ to call an election. State v. Dovdglas 
Ccunty, 18 Nebr., 506. Writ does not lie to compel board of educa- 
tional lands and funds to award lease. State v. Seott, 18 Nebr., 597. 
Writ lies to compel school officers to allow children to attend school 
in district. to which land of parents has been attached by order of 
county superintendent. State v. Palmer, 18 Nebr., 644. Writ does not 
lie to fix supersedeas bond in case stated. State v. Judges, 19 Nebr., 
149. Writ lies to compel issuance of order of sale. State v. Thicle, 19 
Nebr., 220. Writ lies to compel certification of bonds legally issued. 
State v. Babeock, 19 Nebr., 230. Writ lies to compel letting of contract 
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for county supplies to the lowest bidder. State v. Saline County, 19 
Nebr., 253. Writ does not lie where county board rejects all bids. 
Nlate v. Saline County, 19 Nebr., 253. Writ lies to compel oificer re- 
moved to surrender his office. State v. Meeker, 19 Nebr., 444. Writ 
does not lie to compel change in location of railway station until 
action of railway commission. State v. Chicago. St. P. M. & 0. R. Co., 
19 Nebr., 476. Writ can only enforce a duty enjoined by law. 
Thatcher v. Adams County, 19 Nebr., 485. Writ lies to restrain collec- 
lion of taxes unauthorized. Thatcher v. Adams County, 19 Nebr., 485. 
Writ lies to compel payment of school district orders. State ». Bloom, 
19 Nebr., 562, 565. The foregoing citations are not all the cases of 
mandamus in volumes 1-19, but they are believed to cover all im- 
portant questions peculiar to mandamus therein reported. 

The following important decisionorendered by the attorney gen- 
eral’s office can not fail to be of interest: “The legal voters of a 
rural school district may be compelled by mandamus to vote revenue 
for school purposes, and a parent or guardian or the county super- 
intendent may apply for such writ.” Report for biennium ending 
November 30, 1902, pp. 247-251, Frank N. Prout, Attorney General.— 
REPORTER. 


DANIEL W. ILER V. CHARLES ROSS BT AL. 
FILED May 21, 1902. No. 12,327. 


1. Metropolitan Cities: CuarTER: ORDINANCE: SANITARY REGULATIONS: 
License. Under the provisions of the charter act governing 
cities of the metropolitan class, the authorities thereof, for the 
purpose of protecting and preserving the public health, comfort 
and welfare, are empowered to enact by ordinance all necessary 
and reasonable regulations for the collection and removal of 
all garbage, filth and other noxious and unwholesome sub- 
stances, ashes. stable manure, rubbish, and other waste and 
refuse matter accumulating in centres of population, and which, 
without such regulations, would become nuisances, menacing 
to the comfort and health of the inhabitants of such cities, and 
to license persons engaged in such occupation or business. 


2. Exclusive Privilege by Contract. Such cities may also, as incident 
to the power of regulation, grant an exclusive privilege by con- 
tract to one person to collect and remove under its own im- 
mediate direction and control and in pursuance of regulations 
-enacted for that purpose, those noxious and unwholesome sub- 
stances which are nuisances per se, and a menace to the public 
health. 


3. Legislature: GtrsE or PoLicEe REGULATION: ARBITRARY INVASION 
5 OF PRIVATE PROPERTY. The legislature can not, under the guise 
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of police regulation, arbitrarily invade private property or 
personal rights. The test when such regulations are called in 
question is whether they have some relation to the public health 
or public welfare, and whether such is, in fact, the end sought 
to be attained. Smiley v. AfacDonald, 42 Nebr., 5. 


4. Police Regulation: Monopoty: City. It is not competent for the 
city, as a police regulation, to grant a monopoly to one indi- 
vidual, by contract, to enter upon the private premises of the 
inhabitants of the city, and at their expense collect and remove 
those innoxious substances, such as ashes, cinders, stable man- 
ure, or other substances not in themselves nuisances, but which 
if allowed to accumulate in unreasonable quantities would be- 
come such or which may be utilized for some beneficial purpose. 
Such an attempted exercise of power is in excess of the author- 
ity granted by the charter, an invasion of the personal and 
property rights of the citizens, in restraint of trade, and un- 
necessarily creates a monopoly. 


5. Void Ordinance. The section of the ordinance of the city of 
Omaha under consideration, held void and unenforceable because 
an attempted exercise of power in excess of the authority con- 
ferred by the charter governing such city. 


Error from the district court for Douglas county. 
Tried below before DICKINSON, J. Affirmed. 


W. Jd. Connell and W. H. Thompson, for plaintiff in 
error. 


I. J. Dunn, contra. 


HoLcoms, J. 


The defendants in error, relators in the court below, 
sued out a writ of habeas corpus for the purpose of re- 
gaining their liberty from imprisonment in the city jail, 
where they were committed for the alleged violation of 
one of the ordinances of the city of Omaha; it being 
alleged as a ground for the issuance of the writ and con- 
tended at the trial that the section of the ordinance au- 
thorizing their conviction and imprisonment was null and 
void, and their detention, therefore, unlawful. A trial 
in the district court resulted in a judgment holding the 
section of the city ordinance under which the conviction 
was had void, and discharging the relators from custody. 
The respondent, as custodian of the prisoners under the 
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commitment issued on conviction in the criminal trial, 
prosecutes error proceedings in this court for the purpose 
of obtaining a reversal of the judgment discharging the re- 
lators from custody. 

The question determined in the lower court, and the 
only one of a substantial character involved in the contro- 
versy, is with relation to the validity of an ordinance 
numbered 4462, of the city of Omaha, entitled “An ordi- 
nance regulating the collection and removal of dead ani- 
mals, garbage, manure, ashes, filth, offal, night soil and 
‘other refuse matter, providing penalties for the violation 
of the provisions hereof, and repealing ordinances num- 
bered 8735, 3869, 4008, and 4080.” Section 1 of said ordi- 
nance, which is’ the one directly bearing on the subject, 
and which it is contended is void, provides that any per- 
son who shall collect or remove any dead animals, garbage, 
ashes, filth, offal, night soil or other refuse matter within 
the corporate limits of the city of Omaha, not having 
a contract with said city so to do, shall be deemed guilty 
of misdemeanor and upon conviction thereof shall be fined 
in any sum not less than $5 nor more than $20. The re- 
lators were charged and convicted of unlawfully collect- 
ing and removing garbage, ashes, filth and other refuse 
matter without having a contract with the city, contrary 
to the provisions of said section 1. The object of the ordi- 
nance, which is rendered obvious from a reading of the 
whole of it, is to empower the city to enter into an ex- 
clusive contract with some individual, association or cor- 
poration to collect and remove within the corporate limits 
of the city all of the substances, materials and objects 
mentioned in section 1, which, if allowed to accumulate 
in a city, would become a nuisance; to provide maximum 
charges therefor, to be paid by the owner or occupant 
of the premises from which removed; to regulate the col- 
lection and removal; and to punish any one engaging in 
such business without having a contract with the city 
therefor. , 

If the city is empowered to enact an ordinance provid- 
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ing that a contract shall first be entered into with it before 
any person is authorized to do any of the things prohib- 
ited, it follows as a legal sequence that the city may grant 
an exclusive right to one individual with whom it may 
enter into a contract and refuse to contract with all 
others; that is, if it is authorized to contract at all, it 
may lawfully contract with one or more, as may best suit 
its own views as to the propriety, necessity and terms 
upon which it will enter into such contractual relation 
with another. Over the objections of the city, and for 
the purpose of showing the city was incapacitated from 
contracting with the relators, there was offered at the trial 
of the cause in the court below and received in evidence 
a contract with one MeDonald, giving to him the exclusive 
right to collect and remove within the corporate limits all 
of the things mentioned in section 1 of the ‘ordinance. 
Aside, however, from this evidence, we regard it as alto- 
gether clear that, if the section of the ordinance men- 
tioned is sustained as valid, it must be done on the theory 
that the city may lawfully provide by exclusive contract 
for one contractor alone to engage in the business of col- 
lecting and removing the garbage and other waste matter 
mentioned in the ordinance, and to exclude all others from 
such business by suitable penalties for a violation of the 
provisions of the act. In fact, counsel for plaintiff in error 
fairly and frankly meets the issue by asserting in his 
brief: “The right to grant an exclusive contract and priv- 
ilege, which necessarily includes the right to deny the 
privilege to another, has been fully settled by the decisions 
of this court.” The issue is thus directly presented as tu 
the validity of the section of the ordinance under tle 
provisions of which the relators were arrested, tried, con- 
victed, and sentenced to imprisonment for its violation, 
the relators contending that such ordinance is void, as 
being an unwarranted invasion of private property rights 
in restraint of trade, creating a monopoly, and contrary 
to a sound public policy; while respondents maintain that 
it is a lawful exercise of the police powers invested in the 
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city by its charter for the protection of the health of the 
inhahitants of the city, and to preserve and promote the 
public comfort and welfare. 

This is the only issue adjudicated in the trial court, and 
as it involves the substantial merits of the controversy, 
and goes to the very core of the subject of the litigation. 
we ai’ disposed to confine ourselves in the consideration 
of the cause to this question alone, to the exclusion of all 
collateral matters. The only exception contained in sec- 
tion 1 as to the right of any person save the contractor 
therein provided for to remove any of the substances 
spoken of, is a proviso that the act shall not apply to any- 
one hauling their own stable manure from their own 
premises with their own team or teams, and also a proviso 
regarding the use of manure for lawns, gardens, etc., un- 
der certain regulations, not necessary to mention. By 
section 11 the word “garbage,” as used in the act, is de- 
fined to mean all refuse matter, animal or vegetable. It 
will thus be observed that the act is most sweeping in its 
character, and in effect, if valid, prohibits any resident 
of the city himself, or by the employment of another, from 
undertaking the collection or removal of any or either 
of the substances mentioned from his own premises, save 
“the one exception noted as to the removal of stable manure 
by the owner or occupant from his own premises with his 
own team. All waste material, all accumulation of rub- 
bish of whatsoever character, which, in time, if allowed 
to accumulate in large quantities, would doubtless be- 
come a nuisance, to abate which the city might employ any 
lawful means, can be collected and removed only by the 
contractor of the city at the expense of the private owner 
or occupant of the premises, at charges not exceeding | 
the maximum rate allowed by the ordinance. Can such 
sweeping powers be justified as a valid exercise of the 
police powers of the city under its charter authority? 
By section 54 of the city charter act, the corporation is 
empowered “to make and enforce all police regulations 
for the good government, general welfare, health, safety 
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and security of the city and the citizens thereof in addi- 
tion to the police powers expressly granted herein and in 
the exercise of the police power may pass all needful and 
proper ordinances” (Compiled Statutes, ch. 12¢), with 
provisions for penalties for violations of ordinances en- 
acted under the provisions of said section. The right of 
a city, under charter acts such as the one we have quoted. 
to make all needful rules and regulations for the proper 
collection and removal of all forms of rubbish, waste and 
other refuse matter constantly accumulating in cities and 
towns, where the population is centred in a small terri- 
tory, in order to protect the health of the inhabitants and. 
preserve the public welfare, to provide the manner, method 
of collecting such material, and character of the vehicles 
in which the same shall be removed, and the place of de- 
positing such refuse matter so as not to endanger the 
public health, and to license those engaging in such indus- 
try or business, seems so plain a proposition as to scarcely 
require elucidation or discussion, and is one on which 
the text writers and the utterances of all the courts are 
in entire harmony. Such regulation was clearly con- 
templated by the legislature in the enactment of the 
statute quoted from, and to that extent, at least, there is 
left no room for doubt or difference of opinion. People 
v. Gordon, 45 N. W. Rep. [Mich.], 658; City of Ouray v. 
Corson, 59 Pac. Rep. [Colo. App.], 876; In re Vandine, 
6 Pick. [Mass.], 187; Boehm v. City of Baltimore, 61 Md., 
259. In the last case cited it is said in the opinion: 
“The validity of these ordinances was not seriously 
questioned in argument. That they are a lawful and 
proper exercise of the power ‘to preserve the health of the 
city and to prevent and remove nuisances,’ does not ad- 
mit of doubt. Such powers have been universally granted 
to municipal corporations in this country. In fact the 
preservation of the health and safety of the inhabitants 
is one of the chief purposes of local government, and rea- 
sonable by-laws, in relation thereto have always been sus- 
tained in England, as within the incidental authority of 
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such corporations.” In this jurisdiction we are committed 
to the doctrine, from which we do not believe it wise to 
recede, although the authorities are divided, that as to 
those substances which are in themselves nuisances, and 
for the protection of the public health require speedy and 
prompt abatement and removal by the city, or some onc 
by it authorized to perform the work, the exercise of the 
power is in its nature a public function, to be engaged in 
by the city in its own behalf or by the employment of 
such agencies as will best accomplish the desired result, 
and that regarding such matters the granting of an ex- 
clusive privilege by the city to one individual for the re- 
moval of such unwholesome substances is not an unlawful 
exercise of power, nor does it conflict with the principle 
of law opposed. to the creation of monopolies or an in- 
vasion of personal rights. The power thus exercised is 
incidental to the right to prevent and abate nuisances for 
the better protection of the health of the inhabitants of 
the city, and to accomplish the desired result the corpora- 
tion may adopt the method of acting through its own 
ageucies, or one of its own choosing, and directly under 
its own direction and control. Smiley v. MacDonald, 42 
Nebr., 5, is relied on by the city in the case at bar 
to sustain the ordinance under consideration. In that 
case, after quoting from the charter provisions as then 
existing, which it is to be noted are materially different 
from those of the present charter. it is said in the opinion, 
page 13: “It requires no argument to prove that the sub- 
ject of the contract before us is within the strict Jetter of 
these provisions of the charter. * * * But the re- 
moval of the noxious and unwholesome matter mentioned 
in the contract tends directly to promote the public health, 
comfort, and welfare and is therefore a proper exercise of 
the police power.” It is further held in the opinion 
that the fact of conferring an exclusive privilege was, 
as the case was presented, immaterial; that the power 
conferred by the charter on the city implied the 
right of the city to determine the means and agen- 
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cies best adapted to the end in view. The ordinance 
then under consideration was not by any means of 
such sweeping character as the one under considera- 
tion in the present case. Many rights there reserved 
to the property owner and occupant as to the disposition 
of rubbish, debris, and other waste material are by the 
latter ordinance entirely swept away. As that case was 
presented and determined, we think it- goes no further 
than to hold that the noxious and unwholesome sub- 
stances such as dead animals not killed for food, garbage 
in the strict sense of the word, and probably other sub- 
stances which are nuisances per se, might lawfully be 
removed by the city, in its exercise of lawful authority, 
for the protection and preservation of the health, com- 
fort and welfare of the inhabitants, or the same end might 
be accomplished by creating an exclusive agency under 
the direct control of its own officers to perform the work. 
necessary for such result. This is also the extent of the 
decision in the Michigan supreme court in the case of City 
of Grand Rapids v. De Vries, 82 N. W. Rep. [Mich.], 269; 
also relied on in support of the contention of the re- 
spondent. In the case last cited was involved the question 
of the authority of the city, in the exercise of its police 
powers, to grant an exclusive license for the removal of 
garbage only. Under the ordinance then under consid- 
eration “garbage,” as used therein, was defined to mean 
the refuse accumulation of animal or vegetable matter, 
liquid or otherwise, attending the preparation, use, cook- 
ing, dealing in, or storing meat, fish, fowl, fruit or veg- 
etables. The court held this to mean such refuse and dis- 
carded matter of the kinds mentioned which in fact had 
been discarded and rejected as of no further use for any 
beneficial purpose for food of any kind, and that, when so 
considered, the substances were and should be regarded 
as in themselves nuisances, for the removal and abatement 
of which the city could lawfully, by ordinance, grant an 
exclusive license to one individual as an exercise of thie 
police power for the benefit of the public health, It is 
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also held that the granting of an exclusive license to re- 
move such unwholesome matter is not in restraint of 
trade, such removal not being a business, trade or occu- 
pation within the meaning of the word when used in stat- 
ing the principle invoked for the purpose of having the 
ordinance declared void as being in restraint of trade. 
The principle on which rests the right of a city to grant 
an exclusive privilege to collect and remove those noxious 
and unwholesome substances which menace the public 
health and endanger the welfare of the citizens seems to 
be that not only the prevention and abatement of those 
accumulations of substances which are in themselves nui- 
sances and dangerous to the health of a community is 
necessary and essential for the preservation of health; 
but also because of their unwholesome and noxious char- 
acter the proper and safe removal and disposition of such 
substances must for the benefit of the public welfare, be 
in such manner and inetheds, at such times, and over such 
particular routes of travel as will best subserve the public 
interests, and that this may best be accomplished when 
such removal is under the direct control and immediate 
supervision of the city authorities, or with an agency of 
its own selection, with whom it may contract for such 
purpose. It is as necessary that the abatement or removal 
of the nuisance shall he accomplished speedily, in a par- 
ticular manner, and by certain fixed agencies, ever ready 
to act, and at all times under the control of the munici- 
pality, as it is that such nuisance shall not be permitted 
to exist in the first instance. It would, therefore, seem 
that as to those things which are calculated to menace the 
public health if not promptly and in a particular manner 
disposed of, and are in their nature regarded as nuisances 
within themselves, it is within the power of a city, for the 
benefit of the public health, and as a police regulation. 
not only to provide for the removal of such substances, 
but also, and as incident of the power of regulation, to 
grant an exclusive privilege to an individual or corpora- 
tion by coutvact entered into for that purpose to perform 
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the work of removal in such manner and methods as will 
best accomplish the desired result. It appears reasonably 
clear that such results can be obtained more satisfactorily 
and with less danger and inconvenience to the health 
and comfort of the inhabitants by the employment of one 
who shall at all times be subject to the control and direc- 

tion of the city, and be held directly responsible to it for 
any failure to perform in the proper manner and promptly 
all that shall be necessary to effectuate the desired object. - 
What may be termed for convenience the “dead animal 
contract cases” illustrate the principle and the reasons 
therefor most forcibly. In River Rendering Co. v. Bele. 
7 Mo. App., 345, it is held that a city ordinance is valid, 
when passed as a sanitary police regulation, granting the 
exclusive right to remove the carcasses of dead animals 
from the streets. It is said in the opinion; “The municipal 
legislature is especially charged with the preservation of 
the public health. That high duty lies in prevention 
rather than in cure. It would be poorly discharged, or 
not discharged at all if the surest and most well-known 
precautionary measures were not thoroughly put in prac- 
tice against the introduction of disease. In a populous 
city, where large numbers of animals die every day, it is 
of the first importance that their carcasses be speedily 
yemoved from the centres of human habitation. The city 
authorities would be grossly derelict if they left the 
chances of removal to be determined by the owners of 
the animals or by the enterprise of possible purchasers. 
They are in duty bound tu appoint special agencies for 
the purpose, and to render performance certain by whiat- 
ever means their best judgment may suxvest. If they find 
that this certainty can be secured only by confining the 
agency to a single person or corporation, upon terms of 
responsibility for a failure to perform, it is their duty aud 
their privilege to so secure it. The agency so appointed 
is rather the instrument in the hands of the municipal 
authorities for the fulfillment of a public duty, than the 
beneficiary of an exclusive privilege” Says Mv, Justice 
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Field in Alpers v. City and Couaty of San Fr ancisco, 32 
Tred. Rep., 503, 505: “There is no doubt that the contract 
between the plaintiff and the city and county of San Fran- 
cisco is one within the competency of the municipality 
to make. It is within the power of all such bodies to 
provide for the health of their inhabitants by causine the 
removal from their limits of all.dead animals not slain 
for human food, which otherwise would soon decay, and. 
by corrupting the air, engender disease. And provisions 
for such removal may be made by contract, as well as 
the performance of any other duty tonching the health 
and comfort of the city; its anthorities always preserving 
such control over the matter as to secure an observance 
of proper sanitary regulations.” 

But in the exercise of police powers conferred upon 
cities for the benefit of the health of the inhabitants and 
to preserve the public welfare and comfort, and conced- 
ing the right to take possession aud remove through its 
own agencies or by granting the exclusive privilege to 
one with whom they may contract for that purpose those 
substances which are inevitably and intrinsically nui- 
sances and injurious and unwholesome, can an ordinance 
be upheld and justified as broad and of so sweeping a 
character as the one under consideration, which includes — 
all accumulations of aslies, stabie manure, rubbish, debris, 
etc., many different kinds of which may properly be re- 
garded of some utility to the owner or others and which 
are not per se noxious and harmful? Isa city empowered 
to contract with one individual, and authorize him ex- 
elusively to go upon the private premises of the inhab- 
itants, collect and remove at the owner’s expense all such 
substances, and to make it a penal offense for another to 
engage in the performance of the saine kind of labor? Can 
the city, merely by its fiat, declare all and every substance 
of the kind mentioned nuisances, and direct their abate 
ment and removal through the agency of an exclusive con- 
tractor? The personal rights and property interests of 
the citizens have, with an unvarying rule, in all the author. 
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ities cited, been respected and preserved, and in Swiiley v. 
-HacDonald, 42 Nebr., 5, is announced the same rule in the 
last paragraph of the syllabus, wherein it is held: “The 
legislature can not, under the guise of police regulation, 
arbitrarily invade private property or personal rights. 
The test when such regulations are called in question 
is whether they have some relation to the public health 
or public welfare, and whether such is, in fact, the end 
sought to be attained.” By the provisions of the ordi- 
nance under consideration neither the owner nor occupant 
of the premises nor a person employed for that purpose 
can haul or transport within the corporate limits of the 
city any of the substances included in the ordinance, even 
though such material might be utilized for some beneficial 
purpose. He is prevented from disposing of it in any 
manner, and must submit to its collection and removal 
by the city contractor in the manner and by the means 
pointed out in the ordinance. Stable manure has value 
not only for the purpose of fertilizing lawns and gardens 
in the city, but is also highly prized by the thrifty hus- 
bandman in agricultural communities, because it enriches 
the soil and increases the yield of the crops. Cinders and 
ashes may be and are regarded as useful for many pur- 
poses. Many other substances coming within the meaning 
of the language of the ordinance in the nature of debris, 
rubbish, and other waste material which might be spe- 
cifically mentioned could probably be used for some bene- 
ficial purpose, and many others having no utility like 
those referred to are not within themselves nuisances and 
a menace to the health of the public. -It is quite true their 
accuniulation in unreasonable quantities and for unrea- 
sonable length of time would render them nuisances, and 
to prevent which all reasonable regulations may be im- 
posed. These are all classed in the ordinance in the gen- 
eral category of dead animals, garbage, and other unwhole- 
gome and noxious substances, and made the subject of- 
the same regulation under the provisions of the ordinance, 


and the right to collect and to remove all such material 
50 
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and substances given exclusively to the city garbage con- 
tractor. Such attempted regulation is, in our judgment, 
unreasonable, oppressive and contrary to a sound public 
policy. The ordinance not only grants a monopoly, always 
odious in the eye of the law, without justification or neces- 
sity therefor as a sanitary measure for the protection and 
preservation of the public health, comfort and welfare, 
but is also an unwarranted invasion of the natural rights 
of the inhabitants of the city. It is true the banker, the 
merchant and the lawyer may remove from their own 
premises, and with their own teams, stable manure, but 
nothing else. The man without a team and the one who © 
desires to earn an honest living in removing for others 
these things which are not in themselves injurious to 
health are completely debarred. The personal right of 
the individual must give way regarding all the matters 
mentioned to the exclusive right of the contractor to col- 
lect, transport and dispose of all such accumulations. Not 
only is the owner’s property taken from him when he 
could perhaps dispose of it or make arrangements for its 
disposal to some advantage, but he is compelled to bear 
the expense of the taking. We can not believe such an or- 
dinance can be justified and upheld by the application of 
any sound principle of law. In Re Petition of Vandine, 6 
Pick. [Mass.], 187, 191, itis said: “If the regulation is un- 
reasonable it is void; if necessary for the good government 
of the society it is good.” In State v. Hill, 4 Municipal] 
Corporation Cases [N. Car.], 111, it is held in the syllabus 
that an ordinance regulating scavenger work must. be 
reasonable in its provisions and not necessarily interfere 
with natural rights; and if it does interfere with such 
rights the public necessity must appear. In the opinion 
it is said by the author: “The prisoner is not charged with 
carrying on the business of a public scavenger, but simply 
with doing the work for one man; and it is admitted in 
the argument that the effect of the ordinance would be 
to prevent the owner himself from removing the refuse 
from his own premises. This is clearly an interference 


« 
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with a natural right, and, while this may be allowable on 
the ground of public necessity, some such necessity. must 
appear, and the ordinance must be reasonable in its pro- 
visions,”’— citing in support thereof State v. Higys, 35 8S. 
E. Rep. (N. Car.], 473; 1 Dillon, Municipal Corporations 
[4th ed.], sec. 319; 2 Wood, Nuisances [8d ed.], sec. 745; 
Mayor v. Radechke, 49 Md., 217. It is also there said, page 
118, what is pertinent to the case at bar: “We do not say 
that the defendant, or even the owner of the premises, had 
the right. to clean out their closets in a manner offensive to 
their neighbors, or detrimental to the public health and 
comfort. They would be subject to such reasonable 
regulations as were necessary to attain these ends. 
Nor do we say that the city might not, under reason- 
able regulations, require any one to take out license 
before acting as a public scavenger, or even do the work 
through its own officers.” The right of reasonable 
regulation for the prevention of nuisances of every 
kind, and the method of removal through and over the 
streets of a city of all accumulations of refuse matter, 
rubbish and other waste material for the purpose of sani- 
tation and in the interest of the general health and com- 
fort of the inhabitants, should be and is fully recognized. 
It is but the exercise of an authority properly appertain- 
ing to a municipality in the interest of the public, and to 
promote and preserve: the welfare and convenience of all 
the people; but there must-be a line of demarcation be- 
yond which the authorities can not go without assuming 
powers in excess of those properly belonging to them, and 
in the case at bar we can but conclude that such powers 
have been transcended. 

The ordinance is likewise invalid because it creates a 
monopoly. It is not competent for the city to grant an 
exclusive privilege to one individual to gather and remove 
those substances which are not per se nuisances. There 
can be, in the nature of things, no reasonable necessity 
for the city to gather and remove from the private prem- 
ises of the inhabitants the accumulations of rubbish and 
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waste material which are not in themselves, and when not 
wllowed to accumulate in unreasonable quantities, nui- 
sances. How can it be said that a necessity exists, in 
order to protect the public health, to enter private grounds, 
und remove therefrom the refuse of the barn, ashes from 
the yard, and other material not offensive in itself if not 
permitted to accumulate in large quantities and for an 
unreasonable length of time? By what process of reasou- 
ing can it be said that the owner may be deprived of the’ 
light to keep his preinises neat and clean, and remove all 
such material as rapidly as it may accumulate in sach 
quantities as to warrant its disposition, and under such 
reasonable regulation as to the method of removal as nay 
be imposed by the authority of the city? Why and for what 
reason must he engage only the city contractor to perform 
such services? If such may be lawfully required in the 
interest of proper sanitation laws, then may not the city 
grant an exclusive privilege to perform all work of dravy- 
age, hauling of material of whatsoever description, in 
order that a possible nuisance may be prevented? It can 
not, we think, be said, as was said in the Michigan case, 
City of Grand Rapids v. De Vries, 82 N. W. Rep. 
[Mich.], 269, that the removal and hauling of such 
substances is not a trade or occupation recognized by 
law. It may well be doubted whether the reason 
given in that case for holding the exclusive privilege 
eranted not a monopoly is a valid one. We are all 
cognizant of the fact that scavenger work has a well 
accepted and defined meaning, and the occupation or busi- 
ness, lowly though it be, has existed and been recognized 
and regulated for ages. Certainly hauling refuse from 
barns, ashes, rubbish and other waste matter is a legiti- 
mate calling, and engaged in whenever opportunity af- 
fords by many as one of the means of acquiring a liveli- 
hood. Why license drays, scavenger wagons, teamsters 
and others engaged in hauling from place to place those 
things necessary to be carted from the owner’s premises 
in cities and towns in order to prevent them from becom- 
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ing nuisances, if the trade and calling is not legitimate, 
and so regurded and recognized by law? The reason for 
the rule is fully stated and discussed in the case of In 
Re Lowe, 54 Kan., 757, and, although its application in 
that case is not suppurted by the weight of authority, yet 
in the case at bar the principle should be applied, because 
the right to transport and remove rubbish, ashes, manure 
und other waste material not of itself a menace to the pub- 
lic health, must be regarded as a lawful calling, and the 
aultempted deprivation of the right to engage in it by all 
who may comply with all reasonable regulations pertain- 
ing to the subject is in restraint of trade, and therefore 
void. It follows that in the enactment of the section of 
-the city ordinance now under consideration the city ex- 
ceeded its powers, and for that reason the section should 
be, as was by the trial court, adjudged invalid and unen- 
forceable. 
The judgment of the district court is therefore accord- 
ingly 
AFFIRMED. - 


Ciry oF LINCOLN v. Firsr NATIONAL BANK OF LINCOLN. 
Firep May 21, 1902. No. 12,603. 


Error Proceedings: Lumtation. In a law action, which can be re- 
viewed only by proceedings in error, where a motion for a new 
trial on the ground of alleged errors occurring during the trial 
is seasonably presented, and not rnled upon until after rendition 
of the judgment in the cause, the time in which error proceed- 
‘ings may be begun will not begin to run until a ruling is made 
by the trial court on the motion for a new trial. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Heard on motion to dismiss. 
Motion overruled. 


E. C. Strode and D. J. Flaherty, for plaintiff in error. 


W. E. Blake, J. W. Deweese and Frank HE, Bishop, 
contra. ; : , 
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Horcoms, J. 


The defendant in error presents a motion to dismiss the 
error proceedings in the present action instituted in this 
court, because not commenced within six months from the 
date of the rendition of the judgment complained of, as 
is provided shall be done by section 592 of the Code of Civil 
Procedure. 

‘The action in the lower court was one at law, and was 
tried to the court without a jury. The findings by the 
court and the judgment resting thereon were made and 
rendered on July 15, 1901, and immediately extended on 
the journal of the court. On the following day, and within 
the time required by statute, a motion for a new trial was 
duly filed, assigning numerous errors alleged to have oc- 
curred during the trial of the cause as grounds for sustain- 
ing the motion. This motion appears not to have been 
ruled upon by the trial court at the term at which filed, 
which adjourned sine die July 20. On the date of the final 
adjournment, it was ordered that all pending motions not. 
otherwise disposed of be continued until the next term. 
On October 8 the motion for a new trial came up for con- 
sideration, and was by the trial court overruled. The 
error proceedings were begun within six months from the 
date of overruling the motion for a new trial; but more 
than six months had elapsed from the actual rendition 
of the judgment which it is sought to have reversed. The 
question, therefore, which is presented, is whether, when 
the motion for a new trial is presented after the judgment 
is rendered,—which is usually the case when a law action 
is tried to the court without a jury,—the limitation of 
time within the meaning of the statute regulating the com- 
mencement of error proceedings to obtain a reversal of the 
judgement complained of, will date from the tine of the 
‘actual rendition of the judgment, or from the time of the 
court’s ruling on the motion for a new trial, filed subse- 
quent to the rendition of such judgment, but at the same 
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term of court, and in due season, under the provisions of 
the statute. In considering the question, it is well to keep 
in mind that the record as presented in the case at bar is 
different from what would be the case where the motion 
for a-new trial is presented after a verdict of the jury or 
finding of fact by the court, and before rendition of the 
judgment; the judgment in such cases being reserved until 
the motion for a new trial is disposed of. When the rul- 
ing on the motion for a new trial precedes the rendition of 
the final judgment, no difficult question is presented as to 
when the time allowed for the commencement of error pro- 
ceedings begins to run; the ruling on the motion for a new 
trial‘in such case being only an interlocutory order, and 
not final in such a sense as to constitute a final judgment 
from which error proceedings would lie. Smith v. Johnson, 
' 37 Nebr., 675. In the case at bar, the court at the time of 
the rendition of the judgment gave no opportunity to 
either party to present to it any legal reason they might 
have why a new trial should be granted, and thus lay the 
foundation for a reviewing court to pass upon the regu- 
larity and correctness of the pruccedings had at-the trial. 
These matters where judgment is rendered as in the case 
at bar under our practice must, in the nature of things, be 
presented subsequently to the time of the rendition of the 
judgment, and, if presented in due season, there can be 
no doubt of the authority of the court:to retain jurisdic- 
tion and control of the cause for the purpose of ruling on 
such notion, and it may, we think, be said that the judg- 
ment is rendered in contemplation of further action before 
its final disposition in the event such a motion be filed. 
We speak only with relation to the statutory motion for 
a new trial, which is required to be filed at the same terin 
the finding, verdict, judgment or order is entered or re- 
turned, and within three days therefrom. As to all other 
statutory grounds for granting new trials, we think they 
must be regarded as collateral in their nature, and as hav- 
ing no effect on the time within which error proceedings 
to secnre a review of the main action are to be begun. It 
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is also clear that, before this court is authorized to review 
alleged errors committed by the trial court, its attention 
inust, with but few exceptions, first be challenged to such 
alleged errors by motion for a new trial. We have also 
held that, as to those alleged errors which are requited to 
be assigned in a motion for a new trial, they are not re- 
viewable in error proceedings, unless it is alleged in the 
petition in error and shown by the record that the court 
erred in overruling the motion for a new trial. James v. 
ITigginbotham, 60 Nebr., 2038. The prior utterances of the 
court on the subject have not been altogether consistent, 
but upon a careful examination of all the cases in this 
court having a bearing on the question we arrive at the 
conclusion that the case of Sharp v. Brown, 34 Nebr., 406, 
which overrules some prior decisions, and which has since 
been adhered to, announces a sound rule of practice, which 
is supported by both reason and authority and is war- 
rauted by the language of the statute under consideration. 
We think such a construction is better calculated to pre- 
serve the rights of litigants to have their cases reviewed on. 
error in ‘the court of last resort, than is the one we are 
asked to adopt by sustaining the motion to dismiss the 
error proceedings in the case at bar because not com- 
menced in time. In 2 Cyclopedia of Law and Procedure, 
793, under the title “Appeal and Error,” it is said: “In 
some jurisdictions, if the motion or a petition for rehearing 
or new trial is made or presented in season and entertained 
by the court, the time limited for an appeal or a writ of 
error does not begin to run until such motion is disposed 
of, the judgment or decree not taking final effect for the 
purposes of the appeal or writ of error until then; while 
in others the time is not extended by making such applica- 
tion.” The examination of the numerous authorities cited 
discloses that numerically the courts of the different 
states are almost equally divided, with the: United States 
supreme court holding to the rule that the time does not 
begin to run until the motion for a new trial or rehearing 
has been ruled upon. Of course, in many of the juvisdic- 
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tions referred to the language of the statute has much to 
do with the conclusions reached regarding the matter. In 
Sharp v. Brown, supra, it is held: “Proceedings in error 
in the supreme court may be commenced within one year 
from the time the motion for a new trial is overruled.” 
This language, however, must be understood in the light of 
the facts in that case as disclosed by the record, which 
shows a trial to the court, the rendition of the judgment, 
and thereafter the presentation of the motion for a new 
trial, which was not ruled upon for some time yet later. 
Iu the opinion it is said by Maxwe 1, C. J.: “In Hodlen- 
beck v. Tarkington, 14 Nebr., 480, it was held that the 
ivauscript must be filed within one year from the date of 
the judgment, without regard to the time when the motion 
for a new trial was overruled, and this ruling is now in- 
sisted upon here. In that case this court cited and ap- 
proved that of Ham v. St. Louis Public Schools, 34 Mo., 
181. We are satisfied, however, that both of the cases 
cited place too narrow a construction upon the Code, and 
this case fairly illustrates the injustice of the rule where 
ihe ruling on both motions seems to have been greatly de- 
layed. We are satisfied that justice will be promoted by 
holding that final judgment will date from the time a mo- 
tion for a new trial is overruled and final judgment in fact 
rendered. The motion to dismiss, therefore, can not be 
sustained.” This authority has since been adhered to as 
governing in such cases, and we think it must now be re- 
garded as the settled rule in this state. “Under our dual 
practice as to review of actions tried in the lower court by 
writ of error and by appeal, we have recognized that a dis- 
tinction existed as between the two modes of procedure, 
holding that in appeal cases in actions in equity the time 
begins to run from the date of the rendition and entry of 
the final decree or order sought to be reviewed, because in 
‘ such actions a motion for a new trial is not essential to 
ebtain a review of the trial had in the district court on 
appeal. Says Norva, J., who wrote the opinion in Smith. 
vw. Stileer, 58 Nebr., 429, 431, in deciding that an appeal 
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must be taken within six months from the time of the entry 
of the decree or final order: “The principle governing 
Sharp v. Broun, supra, is not controlling. A motion for 
a new trial is indispensable to a review by proceeding in 
error of the rulings of the trial court made during the 
progress of a trial, or of any question which is proper to 
be raised by a motion for a new trial, as that the verdict 
is contrary to the evidence, and the damages are excessive 
or inadequate. Smith v. Spaulding, 34 Nebr., 128; Jones 
v. Hayes, 36 Nebr., 526; Miller v. Antelope County, 35 
Nebr., 237; Zehr v. Miller, 40 Nebr., 791; Brown v. Ritner, 
41 Nebr., 52; Koehler v. Summers, 42 Nebr., 330; Losurce 
vw. Miller, 45 Nebr., 465; Gaughran v. Crosby, 33 Nebr., 
33. Buta motion for a new trial is not essential to a re-_ 
view of an equity cause on appeal. Swansen v. Swansen, 
12 Nebr., 210. In the course of the opinion in the case 
last mentioned it is said: ‘In our dual system of practice, 
an appeal in actions in equity may be taken to the supreme 
court from a final decree in the district court, at any time 
within six months from the rendition of the decree, and 
no motion for a new trial is necessary, while in actions 
at law and equity cases, taken on error to the supreme 
court, a motion for a new trial, containing the errors com- 
plained of, must have been filed and acted upon by the 
trial court.’” In Snow v. Rich, 61 Pac. Rep. [Utah], 336, 
it is held that the judgment is not final while a motion for 
a new trial made within the time allowed by law is pend- 
ing and undisposed of, and an appeal taken and perfected 
within six months from the date of overruling the motion 
for a new trial is taken in time; citing several prior de- 
cisions in support of the rule. Under a statute appearing 
to be similar to our own, in holding to the rule adopted in 
this state, it is said by the supreme court of Indiana in 
Atkinson v. Williams, 51 N. E. Rep. [Tnd.], 721, 722: “It 
has been held by this court that an appeal lies within one 
year after the overruling of a motion for a new trial for 
cause. Colchen v. Ninde, 120 Jud., 88, 22 N. E. Rep., 94. 
lt was so held upon the ground that a motion for a new 
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trial for cause is not a collateral one, but is directly con- 
nected with the judgment, and is essential to present for 
review errors occurring on the trial, and until the motion 
is overruled there can be no final judgment, within the 
meaning of the statute regulating appeals. When judg- 
ment is rendered upon the verdict before the motion for a 
new trial for cause is filed, as in this case, the final judg- 
ment, within the meaning of the statute governing appeals, 
is the judgment of the court overruling such motion for a 
new trial for cause.” To the same effect are Colchen v. 
Ninde, 22 N. E. Rep. [Ind.], 94; Moon v. Cline, 39 N. E. 
Rep. [Ind. App.], 432. Speaking to the same point, and 
holding to the same rule, the supreme court of Alabama in 
Florence Cotton & Iron Co. v. Field, 16 So. Rep. [Ala.], 
538, 589, says: “The general rule as stated by the text 
writers is, that ‘a pending motion for a new trial, season- 
ably filed, keeps the cause in the trial court, and, so long 
as it reniains undisposed of, there can be no final judg- 
ment, within the meaning of the statute regulating ap- 
peals.’”? 2 Thompson, Trials, sec. 2730; Hilliard, New 
Trials, 59; 16 Am. & Eng. Ency. Law, 638, sec. 7. In 
Walker v. Hale, 16 Ala., 26, 27, it was said: “A court can 
_ not grant a new trial, after the term is closed, at which the 
cause was tried, unless a motion during the term be made, 
and for cause continued until the next term; but if the 
motion is made, the legal effect of.it is to retain the matter 
for that purpose, under the control of the court. The 
cause is said to be in fiert, by reason.of the motion; and 
the court may make any.order afterwards that may be 
proper.” In support of the same rule may also be cited: 
Kendall v. Lucas County, 26 Ia., 395; Mutual Life Ins. 
Co. v. Barbour, 96 Ky., 128; Succession of Gilmore, 
12 La. Ann., 562. The judiciary act of 1789 (1 U. S. 
Statutes at Large, p. 85) provides that an appeal from a - 
state court to the supreme court of the United States shall 
be taken within a certain time “after rendition of the 
judgment”; and in Magraw v. McGlynn, 32 Cal., 257, it is 
held that, if the writ of error is sucd out and filed with the 
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clerk and the proper security given within the time limited 
from the time a petition for a rehearing is denied, this is 
sufficient to bring the appeal within the provisions of the 
statute. In Aspen Mining and Smelting Co. v. Billings, 
150 U. S&., 31, 36, it is said by the United States supreme 
court with reference to.the time in which to bring error 
proceedings in that court: “The rule is that if a motion or 
a petition for rehearing is made or presented in season and 
entertained by the court, the time limited for a writ of 
error or appeal does not begin to run until the motion or 
petition is disposed of. Until then the judgment or decrec 
does not take final effect for the purposes of the writ of 
error or approval,”—citing Brockett v. Brockett, 2 How. 
[U. S.], 288, 249; Texas & P. R. Co. v. Murphy, 111 U. 
S., 488; Memphis v. Brown, 94 U. S., 715. 

We conclude, therefore, that in a trial of a law action, 
where judgment is rendered before the motion for a new 
trial is ruled upon, and the motion is seasonably presented, 
the time within which error proceedings may be begun 
commences to run when the ruling is had upon such mo- 
tion, and that, therefore, the motion to dismiss should be 


denied. 
MOTION OVERRULED. 


COLUMBIA NATIONAL BANK OF LINCOLN, APPELLEE AND 
PLAINTIFF IN ERROR, V. FRED W. BALDWIN ET AL., AP- 
_ PELLANTS AND DEFENDANTS IN ERROR. 


FIrep May 21, 1902. No. 11,425. 
Commissioner’s opinion, Department No. 1. 


1. Deed: FRAUDULENT: ASSAULT By THIRD Partigs. Where a déed 
is assailed by third parties as fraudulent, and proof by them is 
introduced to impeach the recited consideration, the grantee 
may show by parol evidence the actual consideration, though 
different frum the one recited in the deed. 
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2. Parol Trust. A parol trust, if clearly established, is a sufficient 
consideration to support an executed deed against the grantor’s 
creditors. 


“Parol evidence to establish a * * * trust must be 
clear, unequivocal and convincing.” Doane v. Dunham, 64 Nebr., 
135. 


4, Creditors’ Bill: Prayer: GENERAL RELIEF. Under a prayer for 
general relief in a creditors’ bill, a sale of property not attached 
may be decreed, where the facts entitling a party to such sale 
are alleged and proved, although the petition asks specifically © 
only for a sale of attached property. 


5. Evidence. Evidence held to support a referee’s finding that con- 
veyances complained of were fraudulent and void as to creditors. 


APPEAL by defendants and proceeding in error by plain- 
tiff. Tried below before Frost, J., in the district court for 
Lancaster county. Modified. 


Charles O. Whedon and Charles Ll’. Magoon, for appel- 
lants and defendants in error. 


E. E. Brown, Frank H. Woods and R. D. Stearns, contra. 


HASTINGS, C. 


A very extensive record is presented in this creditors’ 
bill case. The particular matters in dispute are whether 
lot 12 in block 62 in Lincoln, Nebraska, was conveyed to 
Mattson H. Baldwin by his parents in discharge of a parol 
trust imposed by their grantor, A. J. Mattson; what was 
the actual consideration for certain real estate in Prophets- 
town, Illinois, also conveyed to him in 1894 by his parents; 
what was the real consideration for conveyances by the 
same parties of real and personal property in 1895 and 
1896 for a nominal consideration of about $70,000; the 
value of the several items of property transferred to the 
son by his father and mother, and the good faith of the 
indebtedness claimed as the consideration of the transfers. 

One important contention is as to whether or not the 
consideration named in a conveyance is conclusive upon 
the parties when that conveyance is attacked for fraud. 
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The finding of the referee that lot 12 in block 62 in Lin- 
coln, was conveyed. to the parents, the Baldwins, not in 
trust for their son, but in fee simple, is earnestly assailed 
both as to the facts and as to the legal conclusions found 
by the referee. 

By agreement of parties, Hon. J. R. Webster was ap- 
pointed as referee to find both the facts and the law of 
this case. His findings, after the merely formal ones as 
to the location and incorporation of plaintiff; its recovery 
of a small judgment against Fred W. Baldwin in July, 
1896; the filing of a transcript thereof, execution thereon 
and proceedings in aid of execution; and the recovery in 
December, 1896, of a judgment against both Fred W. 
‘Baldwin and Ida M. Baldwin for $7,931.24 and costs on 
a note dated April 17, 1896, due May 27, 1896, the last re- 
newal of a series of notes beginning November 26, 1894, by 
which notes Ida M. Baldwin pledged her separate estate, 
and whose consideration was a previously existing debt of 
Fred W. Baldwin,—continue: 

“At the time said indebtedness accrued and the first of 
said series of notes was made by said Fred W. Baldwin 
and Ida M. Baldwin, and prior and subsequent thereto, 
until about March 10, 1896, said Ida M. Baldwin and 
Fred W. Baldwin were each owners of a large amount of 
real and personal property of aggregate value of about 
$100,000. 

“(a.) Ida M. Baldwin was owner in her separate right 
of lot 22 in Wallingford & Shamp’s subdivision, and lots 1 
and 2 in block 9 of ©. C. Burr’s subdivision, all in Lancas- 
ter county ; also of a mortgage foreclosure judgment in this 
court in suit of Ida M. Baldwin versus Caroline Purdue 
against lot 2 in Wallingford & Shamp’s subdivision, re- 
covered on a mortgage payable to said Ida M. Baldwin. 
Said real properties, by deeds bearing dates and reciting 
considerations, respectively, June 15, 1895, $1,200, June 
20, 1895, $8,500, said Ida M. Baldwin and husband con- 
veyed to defendant Mattson H. Baldwin; and said fore- 
closure judgment and her bid made on sheriff’s sale of the 
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mortgaged premises, she assigned to said Mattson H. 
Baldwin, whereby, after confirmation of sale, he obtained 
a sheriff’s deed conveying him title to said Purdue lot, 2 
in Wallingford & Shamp’s subdivision. 

“(b.) Said Fred W. Baldwin was owner of lot 4 in 
block 5 of Houtz & Baldwin’s subdivision, lots 1 and 2, 
block 4, Capital addition, lots 11 and 12, block 99, of Lin- 
coln, and lots 1 and 22 of Fairbrother’s subdivision; and 
said real estate, by deeds bearing date and reciting con- 
siderations, viz., June 20th, $500; June 20th, $3,000; June 
20th, $-——; September 18th, $2,500,—executed by himself 
and his wife, Ida M. Baldwin, was conveyed to Mattson 
H. Baldwin. Said I'red W. Baldwin was also owner of 
the north half of north half of section 10, and the south- 
west quarter of section 3, township 11 north, range 5 east, 
called the ‘North Farm,’ mortgaged for $4,000,and the south 
half of northeast quarter of section 23 in township 9 north, 
range 6 east, known as ‘Meadow Brook’ or ‘South Farm,’ 
mortgaged for $3,000, and by deed bearing date March 18, 
1895, for a consideration expressed at $10,000, conveyed 
the ‘North Farm,’ and by deed dated September 18th, for 
a consideration expressed at $6,000 (both deeds being ac- 
knowledged September 18, 1895) conveyed the ‘South 
Farm, to Mattson H. Baldwin; the mortgages being ac- 
counted as part of the consideration. All the stock and 
chattels of the ‘South Farm’ Fred W. Baldwin, by bill of 
sale dated June 20, 1895, for a consideration expressed of 
$6,000, and all the chattels and stock on the ‘North Farm,’ 
by bill of sale dated February 18, 1896, for a considera- 
tion expressed of $1,500, and all his office furniture, safe, 
family carriages, and horses and trappings, by bill of sale 
of date February 1, 1896, for a consideration expressed of 
£500, conveyed and set over to defendant Mattson H. Bald- 
win. 

“(e.) Said Fred W. Baldwin and Ida M. Baldwin, by 
deed conveying to them jointly, were owners of lot 12 in 
block 62 in the city of Lincoln, and by deed bearing date 
September 10, 1895, reciting a consideration of $8,000, con- 
veyed the same to said Mattson H. Baldwin.” 
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The referee then finds that a part of the deeds were re- 
corded March 10, 1896, and the rest later; that there was 
no possession nor ownership exercised by the grantee till 
February or March, 1896, and to that time the parents re- 
mained in possession ; that by deed dated December 2, 1894, 
the parents conveyed to the son, for an expressed consid- 
eration of $5,000, real estate in Prophetstown, [llinois, 
which deed was recorded September 1, 1895. The referee 
also found that from September, 1894, to November, 1896, 
there were sixteen suits commenced in justice court, three. 
in county court and five in district court, against Fred W. 
Baldwin, on claims aggregating over $70,000; that the 
above conveyances embraced practically all of the grant- 
ors’ property, and left them insolvent; that, to sustain 
these conveyances, appellants asserted they were made in 
discharge of indebtedness of the parents to the son, except 
as to lot 12 in block 62, which was claimed to have been 
conveyed in discharge of a trust under which the parents 
held it for the son till his coming of age. The referce 
finds: That the property in question was mostly derived 
from A. J. and Lucy B. Mattson, an uncle and aunt of Mrs. 
Baldwin, in whose family she was brought up, and who 
stood to her as parents; that Mattson H. Baldwin was born 
December 2, 1873, and named for the great uncle, A. J. 
Mattson; that the latter at some time prior to 1884 set 
aside $25,000 of securities in a tin box marked “Mattson 
H. Baldwin’s Box and Contents,” and placed in it, also, 
the following memorandum: “These inclosed notes aad 
mortgages, and all their value, is to be delivered to Mattie 
Baldwin in case he outlives me, but either these papers 
or their equivalent amt. is to be delivered to him without 
any form of law, as this is a ‘free gift to him’ for his name 
from the owner of these papers, and no law or captious 
person, must interfere or thwart my wishes here expressed. 
A. J. Mattson.” And in September, 1884, the following: 
“Prophetstown, Ill., Sept. 1884. The inclosed notes and 
mortgages are the free gift of A. J. Mattson to Mattie 
Baldwin. Some good, honest, capable man or woman, 
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must aid and assist him in care and collection of the in- 
closed and make good use of this free gift to the little boy. 
I was once a little boy myself and my only legacy was the 
advice of a good father and pure and loving mother. A. J. 
Mattson”; that A. J. Mattson retained the dominion and 
control of the box till his death; that in 1884 he took out 
$8,000 worth of securities and bought this lot 12 in block 
62 with the proceeds, and later made a warranty deed of it 
to Fred W. and Ida M. Baldwin, and in 1886 delivered 
this deed to Ida M. Baldwin, and she and her husband held 
the premises and enjoyed the income from them till 1896; 
that A. J. Mattson was moved by the wish to provide a 
more commodious home for Ida M. and Mattson H. Bald- 
win, and, in the letters to the latter, spoke of it as “your 
new home,” and of a farm whose title was in the father, 
as “your farm”; that at A. J. Mattson’s death, in 1836, 
$15,000 in securities were found in the box,—$2,000 in 
addition to the $8,000 having been removed; that A. J. 
Mattson left his estate to his wife, and she delivered the 
box and contents to Mattson H. Baldwin, and added $2,000 
_to make the amount $25,000, with what had been paid for 
lot 12, block 62; that in 1889 Lucy B. Mattson died, leav- 
ing legacies of at least $33,150 each to Mattson H. Baldwin 
and Ida M. Baldwin, and $28,150 to Fred W. Baldwin,— 
these amounts in addition to the $17,000 previously re- 
ceived by Mattson H. Baldwin; that at this time Mattson 
H. Baldwin bad been impliedly emancipated, and had re- 
ceived into his own control the $17,000 from the box; that 
Fred W. Baldwin was administrator of the estate of Lucy 
B. Mattson, and was appointed guardian for his son; that 
he receipted as such guardian for his son’s legacies under * 
Mrs. Mattson’s will, but turned over to the son speciai 
legacies of $12,000 and took into his guardian accounts 
only the remainder which came to the son as residuary 
legatee of Mrs. Mattson; that Mattson H. Baldwin, during 
his minority, with his father’s knowledge and consent, 
conducted a business under the name of Baldwin Tailov- 
ing Company, which resulted in a loss to him; that the 
51 
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father settled satisfactorily with the son, when he came 
of age, for the $21,150 received as residuary legatee from 
Mrs. Mattson; that the funds controlled by Mattson H. 
Baldwin himself and those by his guardian were kept in 
one bank account, on which both drew checks, and were 
so confused that it was impossible to distinguish them, or — 
to audit the two funds separately; that no books of ac- 
count were kept by the son and father, but while the 
parents were solvent the husband and wife had separate 
bank accounts; that there were sundry transactions by 
which the guardian became indebted to the ward, which 
should be treated as settled,—one being a pledge of the 
ward’s securities by the guardian to Mrs. E. A. Richards in 
May, 18938, for the guardian’s debt, which matter was ad- 
justed in the guardian’s final settlement; that thirteen - 
items of indebtedness, aggregating $4,088.93, of the father 
to the son, were testified to in former legal proceedings 
as settled by the conveyance of property in Prophetstown, 
Ill.; that the notes were surrendered; that items aggregat- 
ing $7,885, amounting, with interest to September, 1895, 
to $9,963.06 of debts, minuted on one of the notes at about. 
that date, were all the valid indebtedness existing during 
the time of these conveyances; that other notes of the par- 
ents to Mattson H. Baldwin, aggregating $8,808.15, pro- 
duced at the hearing, were not proved with the clearness 
required in a contest with creditors to sustain transfers . 
to relatives; that certain vouchers, claimed to have been 
lost in the course of proceedings in aid of execution on 
plaintiff’s small judgment, were lost, if at all, by defend- 
ants’ fault; that certain expenses of horses at races should 
be deemed merged in the notes, and not items of indebt- 
edness; that Ida M. Baldwin was not indebted to her son 
when the conveyances were made; that the evidence of an 
oral declaration of trust in favor of the son by A. J. Matt- 
son at the time of delivering to the mother the deed for 
lot 12 in block 62, was of doubtful admissibility, and in- 
sufficient to establish ‘such trust, considering the contin- 
ued control of the property by the parents after the son’s 
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majority, and until they were pressed by debts; that the 
deed indicates no such trust estate, and that the parents 
took a title in fee, uncharged with any trust for the bene- 
fit of the son. The referee also found that the son had 
actual knowledge of the condition of his father’s affairs, 
and that the debts were pressing, and that he took the con- 
veyances for the purpose of enabling the parents to avoid ’ 
payment, and to hinder, delay and defraud plaintiff and 
other creditors. He also found that Mattson H. Baldwin 
in 1895, after his majority, represented to one of the plain- 
titf’s directors, in a conference as to an extension of plain- 
titf’s note, on the suggestion of a mortgage upon lot 12 in 
block 62, that “Uncle Mattson had given that to his 
mother for a home and she would not mortgage it.” 

The referee’s conclusions of law were: 

(1.) That placing the securities in the box, and mark- 
ing it, did not carry title to Mattson H. Baldwin, and. 
that the ownership in the securities remained in A, J. 
Mattson. (2.) That the title in lot 12 in block 62, on its 
purchase with means taken from thé box, vested com- 
pletely in A. J. Mattson. (3.) That the conveyance to 
I'red W. and Ida M. Baldwin vested complete title, un- 
charged with any trust. (4.) That the conveyance to the 
son was voluntary and fraudulent, and the property 
should be sold to pay judgments of plaintiff and of Burton 
Stock Car Company. (5.) That the conveyance to the 
son of the mother’s property, lot 22 in Wallingford & 
Shamp’s subdivision, and lots 1 and 2, block 9, in C. C. 
Burr’s subdivision, were likewise voluntary and fraudu- 
lent, and the property should be subjected to the judg- 
ments of plaintiff and of the Burton Stock Car Company. 
(6.) That lot 2 of Wallingford & Shamp’s subdivision 
was conveyed to the son without consideration, and in 
fraud of creditor’s rights, and should be subjected to the 
judgments. (7.) That? the amount of expressed consid- 
eration in bills of sale of the chattel property received by 
the son ($8,000) shonld be credited on the father’s in- 
debteduess, and the rest of such indebtedness ($1,963.06), 
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be charged as a first lien upon lots 1 and 22, in Fair- 
brother’s subdivision, the south one-half of the northeast 
quarter of section 23, township 9 north, range 6 east, lot 
4, block 5 in Houtz and Baldwin’s subdivision, and the 
north one-half of the northeast quarter and north one-half 
of the northwest quarter of section 11, and the southwest 
quarter of section 3, in township 11 north, range 5 east, 
and the costs of this action and plaintiff’s and Burton 
Stock Car Company’s judgment as a second lien upon 
said premises; the costs to be first charge, should the prop- 
erty not suffice to pay in full. 

Motion was made to vacate the referee’s report and 
numerous exceptions were taken to the different findings 
of fact, and all were overruled. Exceptions to the first 
three conclusions of law were overruled. The exceptions 
to the next three conclusions of law were overruled, but 
the conclusions were modified to make them, in substance, 
as follows: 

(4.) That the conveyance of lot 12, block 62, was fraud- 
ulent, and should be set aside, and premises sold to satisfy 
plaintiff’s attachment lien and Burton Stock Car Com- 
pany’s judgment,—the latter as an equal lien on F. W. 
Baldwin’s half interest. (5.) That lot 22 in Walling- 
ford & Shamp’s subdivision, and lots 1 and 2 in block 9 
in C. ©. Burr’s subdivision, should be sold to satisfy plain- 
tiff’s attachment lien. (6.) That the assignment of bid 
in the foreclosure proceedings against Caroline Purdue 
was fraudulent, and the premises should be sold to satisfy 
the lien of plaintiff’s attachment. Exceptions to the sev- 
enth conclusion of law were sustained. Plaintiff and the 
Burton Stock Car Company excepted to the modification 
of conclusions of law four to six and the sustaining of 
exceptions to the seventh one. 

The court entered a decree in accordance with the six 
conclusions of the referee as modified, and the defendants 
Baldwin appeal; and the bank brings error because of the 
modifying of conclusions four to six, and the sustaining 
of exceptions to No. 7. 
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Appellants take up the dispute as to lot 12 in block 62 
first. The actual facts are fairly represented by the ref- 
eree’s findings, so far as they go. The mother states that, 
when the deed was delivered to her, A. J. Mattson, then in 
his last illness, told her the property had been bought for 
Matt, and had been deeded to herself and husband to keep 
for him until he should come of age, and then it was to 
be deeded to him; that she received the deed to be held in 
trust until her son came of age; and that she so held the 
property. No one but herself and Mr. Mattson were pres- 
ent, so there is no one to contradict her. The deed had 
been- made in October, 1885, and was retained by the | 
grantor until September, 1886, on the occasion of Mrs. 
Baldwin’s coming to attend his last sickness. The evidence 
was objected to as incompetent, seeking to establish a 
trust by parol, and to change the consideration named in 
the deed by proof of a different kind. The claim that 
there was a trust interest on the part of Mattson H. Bald- 
win in the contents of the box, and so in these premises, 
which were admittedly bought with a part of its contents, 
it hardly seems possible to allow. The memoranda show 
unmistakably an intent to hold the control of the property 
till the donor’s death. The income from the securities, so 
far as appears, was never thought of as other than A. J. 
Mattson’s private property. If the income was his, then 
the securities were also, and so far as concerns the ref- 
eree’s first proposition of law, that the ownership of the 
box and of its contents remained in Mr. Mattson till his 
death, there appears no ground of complaint on appellants’ 
part. Assuming, then, that this lot 12 in block 62, and the 
money which bought it, was Mr. Mattson’s, could he cre- - 

-ate a trust estate in favor of Mattson H. Baldwin by mere 
parol, in the very act of delivering to Ida M. Baldwin an 
absolute deed of the property to herself and her husband? 
If, as we think, the money paid for this property was 
Mattson’s, and so the property was his also, and there 
was no resulting trust in favor of any one on his purchase 
of it, this would seem clearly to be creating an express 


° 
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trust by parol. This can not be done under our statute. 
Hansen v. Berthelsen, 19 Nebr., 433, 441; Dailey v. Kins- 
ler, 31 Nebr., 340, citing Courvoirsier v. Bouricr, 3 Nebr., 
55, 61; O’Brien v. Gaslin, 20 Nebr., 347. 

It is asserted, however, that the acceptance of the deed 
created a moral obligation on the parent’s part, which was 
discharged by the conveyance to Mattson H. Baldwin, and 
is sufficient to support such conveyance. To this proposi- 
tion appellants cite Cottrell v. Smith, 63 Ia., 181; Hois- 
ington v. Ostrom, 27 Kan., 110, and Silvers v. Potter, 48 
N. J. Eq., 539. This last case is especially relied upon by 
appellants. In it a deed by a brother to a sister of prop- 
erty conveyed to him by a deed from his mother, absolute 
on its face, was upheld against his creditors, as having 
been made in discharge of a parol trust under which the 
deed from the mother was for the benefit of the grantee’s 
brother and sisters. In that case the deed from the 
mother was “in consideration of one dollar and other val- 
uable consideration,” and so, also, was the deed to the 
sister. The New Jersey statute provides that no trust shall 
be shown by parol. That of Nebraska requires that none 
shall be so created. Upon these two points appellees seek 
to distinguish that case from the present one. In Cottrell 
v. Smith, a widow was assigned a share in fee simple of 
her husband’s estate and by mistake it was given her free 
from incumbrances which absorbed the rest of the estate, 
and for which her proportion was really liable pro rata. 
Subsequently she conveyed to the heirs to correct the mis- 
take, though under no legal obligation to do so. A creditor 
of hers attacked the conveyance as voluntary. The court 
upholds the conveyance, saying: “No person is bound to 
hold for his creditors what in good morals does not be- 
long to him, but to another.” Hoisington v. Ostrom pre- 
sents no analogy to the case under consideration. The 
only matters decided were the validity, as against other 
creditors, of a transfer of a drug stock to indemnify sure- 
ties, and the fact that the transferees were sureties. ‘The 
appellees to this claim that Mattson Baldwin’s moral 
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right under the parol trust is sufficient to sustain the deed, 
answer: First, that the consideration of the deed is named 
as $8,000, and one of another kind may not be proved when 
the deed is attacked for fraud by third parties; second, 
that the evidence is in truth, as the referee found, insuffi- 
cient, when taken in connection with the circumstances of 
the case, to establish the parol trust. The referee, in 
ruling against the first contention, indicates his doubt as 
to the admissibility of evidence to change in its nature 
the consideration of a deed. Appellees earnestly insist 
that his ruling was wrong, and that no consideration dif- 
-ferent in kind from that recited may be proved. They 
cite Burrage’s Lessee v. Beardsley, 16 Ohio, 438. In this 
case title was claimed through deed to the grantor’s wife 
and children. Defendant claimed title through the same 
grantor by a subsequent mortgage and its foreclosure. 
The grantor had remained in possession and exercised 
ownership for years after making deed under which plain- 
tiff claimed. That deed recited a consideration of $3,000. 
It was shown that nothing was paid, and this showing was 
held to do.away with the right of possession under the 
deed, and all proof that the real consideration was blood 
and affection on the part of the grantor for his wife and 
children was rejected. This was sustained on appeal on 
the ground that,.as against third parties, a deed accepted 
on one ground can not be sustained upon another; citing 
Hinde’s Lessee v. Longworth, 11 Wheat. [U. S.], 199, 213; 
Clarkson v. Hanway, 2 Cox’s Peere Williams [Eng.], 203; 
Chancellor Kent in Hildreth v. Sands, 2 Johns. Ch. [N. 
Y.], 35, 43; and 1 Phillips, Evidence, 549. 

In Cowen & Hill’s notes to the work last cited it is re- 
marked that the English decisions only go so far as to 
hold that proof may not be given of a consideration of a 
ditferent’ species from that named in the deed. 2d vol., 5th 
ed., 579. 

Chancellor Kent, in Hildreth v. Sands, seems to have 
acted on dicta of the English cases, and held that where a 
deed is attacked for fraud the party is bound by the con- 
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sideration alleged. In that case $4,500 was the considera- 
tion named, It was held inadequate, and that the grantee 
could not be permitted to prove any additional,—at least, 
none of another kind. 

In Patterson v. Lamson, 45 Ohio St., 77, under a statute 
providing that a wife’s lands should descend to the hus- 
band on her death intestate, if they came not by devise, 
descent or deed of gift, it was held incompetent, in an at- 
tempt to defeat the husband’s right after the wife’s de 
cease, to show by parol that lands conveyed to her for an 
expressed money consideration paid by her were in fact 
a gift from her father, and that the latter paid the consid- 
eration. 

In Stoltz v. Vanatta, 32 Week. L. Bul. [Ohio], 100, 
a deed from a husband through a third party to his wife 
purported to have been made in consideration of $1. The 
property was alleged, by a creditor attacking the deed, to 
be worth $2,000, and was admitted to be worth $1,600. 
The answer alleged that by mistake of the scrivener vari- 
ous valuable considerations passing from the wife to the 
husband had been omitted. The court held that the deed 
was a voluntary one on its face, and could not be trans- 
formed into one for value by parol proof. 

In Henderson v. Dodd, 1 Bailey Eq. [S. Car.], 188, as 
in Hinde’s Lessee v. Longworth, supra, evidence of the re- 
lationship of the parties and of the actual consideration 
was admitted, not to vary the consideration expressed, 
but to rebut any inference of fraud upon a subsequent 
creditor. What would be the holding as to pre-existing 
debts is not indicated. 

Galbreath v. Cook, 30 Ark., 417, holds that proof can 
not be admitted to show that the real considera- 
tion of a deed reciting a money payment of $100, was a 
contract of marriage, and does so on the ground that the 
parties to a deed attacked by a creditor for fraud, can 
show no consideration of a different kind than recited. 
The authority most relied upon was Betts v. Union 
Bank, 1 Har. & G., 175,—a case of precisely similar na- 
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ture, argued by Reverdy Johnson and Chief Justice Taney, 
involving the same question. The latter case is reaffirmed 
in Christopher v, Christopher, 64 Md., 583, in a holding 
that a gift can not be proved to defeat a vendor’s lien, 
where the deed of conveyance recites a money considera- 
tion. 

Houston v. Blackman, 66 Ala., 559, is-a holding that 
where a husband has made a deed to his wife, reciting a 
consideration of love and affection, the parties can not, 
when the deed is attacked as voluntary, defend it, as 
against debts existing when it was made, by parol proof 
of a valuable consideration. 

Scoggin v. Schloath, 15 Ore., 380, 383, is a case -vhere a. 
small money consideration was recited ina deed, and proof 
tendirg to show, in addition, payment of a considerable 
pre-existing debt, was held admissible, as being of the 
same species as the recited consideration ; but the evidence 
of the parties is found insufficient to establish the facts 
to the satisfaction of the court. 

In Leach v. Shelby, 58 Miss., 681, however, a deed made 
to a young woman for an expressed consideration of $1,600 
was attacked by the grantor’s previous creditors as fraud- 
ulent, and was upheld, although it appeared by the evi- 
dence that no money was paid, but the real consideration 
was the marriage of the grantee to ihe grantor. The 
court says: “The deed is assailed for fraud. The charge 
is sought to be supported by evidence that while the deed 
purports to have been for $1,600 not a cent was paid or 
intended to be paid. It is competent to show that al- 
though the valuable consideration mentioned did not exist, 
another valuable consideration did exist, and, therefore, 
that the deed was not fraudulent or volintary. The as- 
sailant of a conveyance for fraud may show the truth 
as to its consideration whatever ave its statements. 
He who is interested to uphold the conveyance is 
entitled to show the real consideration in order to 

_ynaintain it. Truth is the proper object of investi- 
gation and both parties should stand on the same 
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footing and have equal opportunity to establish it.” Nu- 
inerous cases are cited, and Wharton on Evidence, section 
1046, to the effect that, while a party claiming under a 
deed is generally shut up to prove only a consideration of 
the nature of that recited, this rule does not apply when 
the consideration is impeached for fraud. In that case 
any actual consideration may be shown. 

In Lewis v. Brewster, 57 Pa. St., 410, ejectment was 
brought by a husband’s creditors on an execution sale of 
jand, and the wife was permitted to show, on an issue as to 
fraud, that a decd to her by the hushand’s father was a 
gift to provide a home for the family, though the deed re- 
cited a money consideration. The case relied upon as war- 
ranting such action is Jack v. Dougherty, 3 Watts [Pa.], 
151. In that case, on careful consideration, such evidence 
was admitted, not to change the instrument, but to rebut 
the presumption of fraud in the apparent consideration. 

In Toulmin v. Austin, 5 Stew. & P. [Ala.], 410, on a 
contest between a purchaser at execution sale on a levy 
against the husband and a wife’s trustee, the latter was 
allowed to support a deed reciting a money consideration 
by evidence that it was made pursuant to a marriage set- 
tlement. 

Brown v. Lunt, 37 Me., 423, was a case where a deed 
had been made to a merchant in March, by one indebted to 
him to secure payment of the debt and also advances tu 
clear the land of incumbrances. In April he conveyed to 
his grantor’s wife, taking two notes, of $1,000 each, signed 
by her and indorsed by the husband, and secured by a 
mortgage on the land. This was agreed upon as the 
amount due the merchant. The farm was worth $10,000 
to $12,000, and the deed to the wife recited a money con- 
sideration. In May the merchant failed, and his creditors 
attacked the deed. The court not only permitted the parol 
trust on which he had obtained title to be shown, but found 
that the deed was upon sufficient consideration, although 
the parol trust was unenforceable. This consideration was 
held to be not so inconsistent with the one named in the 
deed that it might not be proved. 
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A precisely opposite holding in Smith v. Lane, 3 Pick. 
[Mass.], 205, is discussed and disapproved. In the last 
case a woman, whose husband had conveyed his life estate 
in some lands occupied by her to her father, was refused 
permission to prove against the father’s creditors that a 
* conveyance to her, for an expressed small money considera- 
tion, was really in discharge of a parol trust in her favor. 

In Bullard v. Briggs, T Pick., 533, the Massachusetts 
court seems to have followed the principle of the Maine 
case, and admitted evidence of the trust to rebut a claim 
of fraud. 

In Velten v. Carmack, 23 Ore., 282, a woman conveyed 
some lands during coverture without her husband’s sig- 
nature. A statute of that state authorized her to do this 
if the land came by gift, inheritance or devise. Otherwise 
it could only be conveyed by a joint deed of husband and 
wife. ‘The property had been conveyed to the woman by 
her father for an expressed consideration of -$1,000. It 
was held that her grantee, as against the daughter’s cred- 
itors, might show that the real consideration of her father’s 
deed was blood and affection and the land a gift. 

In Eystra v. Capelle, 61 Mo., 578, in an effort to collect 
a part of the consideration for a deed, the evidence, as in 
the case now before us, was admitted, but was held insu:fi- 
cient on the ground that “to show that the consideration 
for a deed was other than that named in it, the evidence 
must be of the most clear and satisfactory character.” 

The.precedents are thus conflicting as to the admission 
of evidence to vary the consideration of a deed, but we 
think the ground on which it was admitted in Hinde’s 
Lessee v. Longworth, 11 Wheat. [U. S.J, 198, 218, is good 
here, notwithstanding the plaintiff is not a subsequent 
creditor. The real question is whether the transfer from 
the parents to the son was fraudulent. The conveyance 
having been attacked as fraudulent because the considera- 
tion was not paid, any evidence going to rebut the pre- 
sumption of fraud so arising is admissible. The $8,000 
recited in the deed was not paid. Plaintiff alleged it was 
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not. Fraud is, by statute, always a question of fact in 
this state; but under the circumstances, if the deed was 
merely voluntary, it would be presumed fraudulent. The 
moral consideration of an actual trust, however, would, we 
think, if clearly established, support the deed. The show- 
ing of it to rebut the presumption of fraud was, we think,. 
in accordance with principle and the better authority, as 
well as with our statute making fraud a question of fact. 
It was also in accordance with the spirit, at least, of sec- 
tion 339 of the Code of Civil Procedure, allowing the 
whole matter necessary to make any detached fact under- 
stood to be given in evidence. As was said in Leach v. 
Shelby, 58 Miss., 681, the object of the investigation is to 
ascertain the truth, and where plaintiff was denying the 
deed’s recitals, and was proving the actual facts, it would 
seem mere justice that defendant be allowed to repel the 
inference of fraud by showing them all. We conclude the 
referee was not wrong in holding that an honest parol 
trust would support an executed deed, and might be shown 
when attacked by creditors, although the only recital in 
the deed was of $8,000 cash consideration. 

Was the existence of the trust established? The direct 
evidence was given by Mrs. Baldwin, and has been stated. 
The corroboration is in the way of expressions of affection 

. for the boy, and of the intention with respect to the prop- 
erty, on the part of A. J. Mattson. They are fairly, but 
not very fully, indicated in the referee’s findings. Mr. 
Mattson’s letters were numerous, and his expressions of 
affection strong, but the references to the property nat- 
urally few. As the referee finds, he on one occasion refers 
tu the premises as “your new home,” and again as “your 
home,” in letters to Mattson H. Baldwin. The laiter tes- 
tifies that in 1885 Mr. Mattson told him that the property 
had been deeded or would be deeded to his parents to hold 
for him until he came of age. The resources of the Bald- 
win family, as the referee found, came generally from Mr. 
Mattson. . He seems to have been very far from feeling 
any distrust of Mattson H. Baldwin’s parents, and the 
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idea of protecting the boy or the property he was provid- 
ing for him from them seems never to have occurred either 
to Mr. Mattson or to his wife. The latter, it is true, di- 
vided her estate among the three in a way to indicate a 
separation of interests, but took no steps to secure the 
son’s part against encroachments by his parents. Mr. 
Mattson was a business man of experience. He seems, by 
his letter-heads, to have been a notary and police justice. 
He made the deed to the parents jointly. It was executed 
in October, 1885, and was delivered in September, 1886, 
according to Mrs. Baldwin’s statement. The family was 
living in the house at that time. There is nothing in the 
relation of the parties, or in their treatment of the prop- 
erty, to suggest that it was not intended to be what it re- 
mained until the bulk of the Mattson estate came into the 
family in 1889,—the family home. About that time a dif- 
ferent one was found, and there is evidence that in 1890 
Mrs.. Baldwin was getting the rents from this property, 
and that she and her husband continued to do so until 
some time in April, 1896. At least Mattson H. Baldwin 
is not sure that he collected any rent before that time. 
The rent for April, 1896, was receipted for by F. W. Bald- 
win in his own name, and for May in the name of his son. 
As is remarked in the recent case of Doane v. Dunham, 64 
Nebr., 185, “Parol evidence to establish a resulting trust 
must be clear, unequivocal and convincing.” It seems cer- 
tain that, while A. J. Mattson intended to provide for his 
godson in buying this Lincoln property it was through his 
parents, and not by vesting him with any absolute interest 
in the property. The actions of the parties in holding the 
beneficial interest in the property, and the conveyance to 
the parents, are themselves evidence against the mother’s 
statement. The declaration on the part of the son and 
- father, ‘testified to by one of the bank directors, that the 
property was the mother’s and the son’s acquiescence in 
the statement, from the records, that it was the joint prop- 
erty of the father and mother, at the very time of giving 
credit to the mother, which is sworn to by the cashier, and 
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the vice-president’s statement of his hearing the son’s 
declarations that his mother had property, and was good 
for the $8,000 (amount of the note under consideration), 
are all denied by the Baldwins, but were accepted appar- 
ently by the referee as true,—the one to the director, Dr. 
Dayton, expressly so, in the findings. This was made, if 
at all, in October, 1895, and almost a year after Mattson 
H. Baldwin, by the mother’s statement, was entitled to a 
dleed, and within a few days after the date of the deed to 
him. The evidence, as a whole, entirely fails to convince 
us that the referee was wrong in finding that there was 
no inoral consideration behind this deed. Notwithstanding 
the fact that the purchase by Mr. Mattson was with funds 
from the box he had labelled “Mattson H. Baldwin’s Box 
and Contents,” and that the mother says the deed was 
given to her with an injunction that she and her husband 
were to deed the property to the boy when he came of age, 
the moral claim of these creditors seems stronger than his, 
in view of all the circumstances of the transfer. We think 
the decree of the court as to this property should be af- 
firmed. 

The same conclusion has been reached as to the rest of 
the property attached. The title to it was in Mrs. Bald- 
win till its conveyance to her son. It is claimed that i 
was her equitable right to give it to him in payment of her 
husband’s indebtedness, and that soine of it was in faci 
held in trust for him,—was obtained through foreclosure 
on loans in her name, but made witli his money, and had 
been improved with his money. This last consideration is 
claimed only as to some of it, and, if true, would not sup- 
port a conveyance of it all in fraud of plaintiff’s rights. 
Her obligation to plaintiff bound her separate estate. She 
was under none to her husband's creditors, nor to her son, 
as one of them. The referee, on the strength of her own - 
testimony, found the mother was not iridebted to the son, 
and that all her deeds were fraudulent as against the plain- 
tiff. No definite portion of the consideration of the deeds 
is pointed out as due to the son or belonging to the son, ex- 
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cept that the mortgage foreclosure decree and bid on lot 
2 in Wallingford & Shamp’s subdivision, are claimed to 
have been’ based on a loan of his money in the mother’s 
name. No voucher was produced. The father and son 
both swear that they know the son’s money was used in 
the transaction, and the mother says she knows nothing 
about it. The evidence shows that the father and son are 
entirely helpless to separate their funds and distinguish 
their separate property, or to determine what matters have 
been repaid and what have not. The referee’s conclusion 
that the son’s claim was not sustained seems the only one 
to be reached from such evidence. 

The foregoing disposes of defendant’s appeal. 

Plaintiff, as before stated, brings error, complaining 
that the action of the court, after sustaining the referee’s 
findings of fact, was erroneous, in giving plaintiff no re- 
lief as to any but the attached property. As above stated, 
it is impossible to read this testimony without concluding 
that there is here ample evidence to sustain the referee’s 
findings as to the facts. It is totally impossible from this 
evidence to strike any general balance of indebtedness to 
uphold all of the conveyances, regarded‘as one transaction, 
and it is equally impossible to trace out any particular 
portion which went to make up the consideration of any 
one. The father and son themselves do not profess to 
know, in most instances, what particular items of indebt- 
‘ edness made up the consideration of any particular con- 
veyance, and entirely give up, in most cases, any attempt 
to harmonize the amount of such items with that nained as 
the consideration of any conveyance. In one casein which 
they do so (that of the Prophetstown property) they are 
shown to have made entirely contradictory statements in 
. the proceedings in aid of execution in 1896. The mother 
testifies only as to lot 12 in block 62. The father and sou 
had simply handled their property together until it was 
inextricably mingled and held in the father’s name for the 
most part, and, when debts became pressing, he had put it 
all in the soun’s name. Under these circumstances, there 
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seems no question of the correctness of the trial court’s 
action in sustaining the referee’s findings that these trans- 
fers were not sustained by proof of consideration definite 
enough to uphold conveyances between relatives. That 
the transfers were with full knowledge of the condition of 
affairs, and to hinder and delay creditors, is equally clear. 
The action of the trial court, then, in refusing plaintiff 
any relicf as to the property of Fred W. Baldwin con- 
veyed to the son, must have been based upon the fact that 
the only property specifically. asked to be sold is that at- 
tached. The prayer of the petition, however, is to cancel 
all the conveyances, and general relief is asked. Defend- 
ants, however, claim that this bill is merely brought to 
enforce the attachuient lien, and the relief can not be ex- 
tended to include other property. This seems a mistake. 
The scope of the bill is clearly wider than a mere enforce- 
ment of the attachment lien. It includes relief on another 
judgment not connected with the attachment case. It sets 
out the judgment in the attachment case itself, and it at- 
tacks many conveyances of property not seized by attach- 
ment. Under the facts pleaded, and those found by the 
referee, as to the fraudulent character of all the convey- 
ances, and the son’s participation in the fraud, plaintitf 
is entitled to the additional relief, if it is recoverable un- 
der the prayer, and is reasonably needed. Defendants say 
that it is not needed, and is inconsistent with the prayer 
that the property be sold under the writ of attachment. 
They cite Lord Walpole v. Lord Orford, 3 Ves. [Eng.], 
402, to the proposition that the prayer for general relief 
admits of nothing inconsistent with that specifically asked 
for. . In that case the court held that the complainant could 
not recover as legatee under the codicil to a will of 1752, 
and at the same time have that will set aside on his general 
prayer in favor of a later one. We do not, however, see 
anything inconsistent in allowing specifically a sale of 
certain lands attached, and under the prayer for general 
relief, if the attached premises are insufficient, a sale of 
other lands to which a right is pleaded and proved, 
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Williams v. Hubbard, Walker’s Ch. [Mich.], 28. In the 
case just cited it was held that plaintiff, if a conveyance 
of land was fraudulent, and was so pleaded and shown, 
might have relief as against it under a general prayer, to- 
gether with specific relief as to property levied on. Toa 
similar effect is Clurkson v. De Peyster, 3 Pai. Ch. [N. Y.], 
319, 3822. Treadwell v. Brown, 44 N. H., 551, gives effect 
to the general prayer in setting aside conveyances when 
not inconsistent with the specific relief prayed, though 
the latter is denied. It is not thought that ow Code pro- 
visions have changed the rule. Code of Civil Procedure, 
sec. 92. If the facts found by the referee and affirmed by 
the trial court really existed, and there should be need of 
additional property to satisfy both of the plaintiff’s judg- 
ments, there seems no objection to ordering a sale of other 
property, though it is not specifically prayed. 

Counsel for appellants ask on what ground, if the son 
has a first lien for the discharge of indebtedness due him, 
is he compelled to take second-hand chattel property, in- 
stead of selecting himself the part to which such lien at- 
taches? To us it seems more pertinent to inquire why, if 
the action of Mattson H. Baldwin was fraudulent, and was 
a participation in a fraud by his parents, with full knowl- 
edge, he was given any lien whatever? No attempt will 
be.made here to adjust any account between father and 
son. It seems probable that the referee’s finding in this 
respect understated the real indebtedness, if it be held 
that the son’s money turned, without reckoning or account- 
ing, into his father’s hands, handled by the latter largely 
under the name of F. W. Baldwin & Son, with the son’s 
assent, and lost in such business, created an indebtedness. 

It is possible, but, as the referee said, by no means clear, 
that all of the notes claimed would have come nearer the 
true amount. We are unable, however, to find that, the 
transactions were an effort in good faith, and with due 
regard to the rights of creditors, to get what belonged to 
him, on the part of the son. The intimate business as well 
as family relations of the parties, the withholding of the 
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decds from the records, the utter looseness with which the 
business was transacted, not only in its beginning, but 
after the result to the creditors became apparent, and the 
conflicting statements of the parties at different times, are 
sufficient to avoid the whole line of conveyances, and stamp 
them, as the referee found, fraudulent. The referee’s find- 
ing of an active participation on the son’s part, both be- 
fore and after his majority, in the management of what 
was in fact a joint estate, kept chiefly in the father’s name, 
is supported by the proofs. For the results of such man- 
agement the son was largely responsible and, after mis- 
fortune came, had no right to secure himself, in the man- 
ner attempted here, by secret conveyances of all the prop 
erty available to pay creditors. In such a view it becomes 
immaterial as to whether there was some genuine indebt- 
edness or not. Its amount is material to this controversy 
only as it tends to sustain or disprove the claim of good 
faith. 

It is recommended that the decree of the district court 
so far as it directed a sale of property to pay plaintiff’s 
judgment, be affirmed, and, so far as it released the prop- 
erty not attached, be reversed, and that the attached prop- 
erty be directed to be first sold, and, if insufficient to pay 
the costs of this action and the decree, that the other prem- 
ises mentioned in the seventh finding of the referee, or so 
much thereof as may be necessary for the purpose, be sold, 
and the proceeds so applied. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion,- the decree of the district court, so far as it di- 
rected a sale of property to pay plaintiff’s judgment, is 
affirmed, and, so far as it released the property not at- 
tached, is reversed, and the attached property is directed 
to be first sold and if insufficient to pay the costs of this 
action and the decree, then the other premises mentioned 
in the seventh finding of the referee, or so much thereof as 


~) 
(ar 
ct 


Vor. 64] JANUARY TERM, 1902. 


Runquist v. Anderson, _ 


may be necessary for the purpose, be sold, and the proceeds 
so applied. : 
JUDGMENT ACCORDINGLY. 


Aueust Runguist v. ANNA §. ANDERSON. 
FILED May 21, 1902. No. 11,847. | 
Commissioncr’s opinion, Department No. 1. 


1. Instructions: OnjecTIon En Masse, Objections to instructions 
en masse will not be considered where any of those so complained 
of, are correct. 


2. Instruction: REDELIVERY Bonp: Estopret. Instruction that the 
giving by plaintiff, as surety, of a redelivery bond for property 
levied upon, does not of itself estop her from maintaining, after 


its return and a vain demand for it, an action for its conversion 
by the execution creditor approved. 


3. No Plea of Estoppel: No Orrer To SHow KNOWLEDGE: EVIDENCE. 
Where no estoppel on that ground is pleaded, and no offer made 
to show knowledge by the wife at the time of the facts. it is 
not error to refuse evidence that the debt for which property 
was levied upon, was contracted through faith on the creditor’s 
part in the husband’s ownership of the property in question. 


4. Purchaser: SUBSEQUENT STATEMENTS. Mere subsequent statements 
by a purchaser at execution sale, are not competent proof of 
facts stated as against one suing for conversion by such sale of 
the property sold. 


Error from the district court for Polk county. Tried 
below before Sornporaer, J. Affirmed. 


John Tongue, for plaintiff in error. 
King & Bittner, contra. 


HASTINGS, C. 


This is an action for conversion, brought by the wife of 
an execution debtor against the execution creditor, who 
procured a levy and sale of personal property. Complaint 
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is made of certain instructions to the jury given and re- 
fused; that the verdict is not sustained by sufficient evi-_ 
dence; that the evidence shows an estoppel on the plain- 
tiff’s part to claim the property in question by reason of 
her conduct after the levy in connection with giving a re- 
delivery bond to the officer; and, finally, certain refusals 
of evidence by the trial court are urged as being fatally 
erroneous. 

The complaint, en masse, as_to the giving of eight in- 
structions, and in the same way as to the refusal of four 
instructions, need not be considered. In each batch are 
some, at least, which were proper. Under the repeated 
rulings of this court, if any of those refused should not 
have been given, the action of the court must be affirmed, 
and the same is true as to the eight given by the court. The 
district court held, and instructed the jury, that the sign- 
ing of the redelivery bond of itself would not estop the 
plaintiff from claiming title to the property after its re- 
turn to the officer who had levied upon it. No exception 
appears to the giving of any of the instructions in which 
this is stated, except instruction 13. The giving of this 
instruction is expressly complained of in the petition in 
error, and it was expressly excepted to at the time it was 
given. It contains, as before stated, the district court’s 
conclusion that the giving of the redelivery bond of itself 
would constitute no estoppel against plaintiff’s claiming 
title in the property after its return to the officer. This 
is apparently the main legal question in the case. We are 
not cited to any holding that the recitals in this bond 
would prevent the assertion of title by the plaintiff to the 
property after the bond had been complied with and thie 
property returned. In Cooper v. Davis Mill Co., 48 Nebr., 
420, a number of cases are cited to the proposition that 
such a bond would not create such an estoppel, but it is 
expressly declared that this question does not arise in that 
case, and is not decided. Counsel for the defendant says 
that the question has not been decided in this state. In 
Hilton v. Ross, 9 Nebr., 406, the giving of such a redelivery 
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bond is held not to estop the defendant from questioning 
the validity of the seizure and moving to dissolve the at- 
tachment. This conclusion is reaffirmed in Wéelson v. 
Shepherd, 15 Nebr., 15. The cases cited with apparent ap- 
proval by this court in Cooper v. Davis Mill Co., 48 Nebr., 
424, from other states, hold that the surety on such a bond 
may, by appropriate action, set up title in himself after 
the property has been restored to the officer. We are 
satisfied with the soundness of this doctrine and the cor- 
rectness of the trial court’s conclusion that the redelivery 
bond of itself did not estop plaintiff from claiming title. 
It is thought that there was no prejudicial error in the 

giving or refusing of instructions. 

The evidence seems to have been sufficient to have sup- 
ported even a larger verdict than plaintiff recovered, but 
the jury were warranted in concluding that the property 
was really bouglt in for the most part by the husband’s 
brother, and for plaintiff and her husband’s use. . The 
woman, in truth, seems to have been simply given a verdict 
for one cow’s value, and the evidence clearly showed her 
placing of one cow on the farm. 

The evidence offered that defendant loaned money to 
plaintitf's husband on the faith of the latter’s ownership 
of the property in question was rightly refused. No offer 
was made to connect the plaintiff with the transaction. 
The only issues were whether or not the property belonged 
to the plaintiff, and whether or not she was estopped from 
claiming it by the redelivery bond and the circumstances 
of its execution. No estoppel by reason of permitting her 
husband to get credit on the strength of ownership of her 
property was alleged, and the facts of these negotiations 
between defendant and her husband, which were not of- 
fered to be connected with her, had no bearing on the ques- 
tions atissue. The same is true, with the addition that the 
whole matter was still more remote, as to proposed evi- 
dence of conversations of defendant with Axel Anderson, 
the purchaser of the property at the execution sale. Quite 
possibly the statements of Axel Anderson were as ta 
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things which would have tended to disprove plaintiff’s . 
ownership, but, if s0, his statements out of court to the 
defendant had no place at the trial. His knowledge, if 
desired, should have been put in through his own testi- 
mony. His statements are not declarations as to title, 
inade by an owner, but are merely as to the conducting of 
the sale, held at defendant’s instance. 

It is recommended that the judgment of the trial court 
be affirmed. 


Day and Kirkpatrick, CC., concur, 


By the Court: For the reasons given in the foregoing 
opinion, the judginent of the district court is 


AFFIRMED. 


Byron BE. INGLESART v. LYMAN C. LULL ET AL.* 
Fitep May 21, 1902. No. 11,663. 
Commissioner’s opinion, Department No. 1, 


1. Appeal from a Justice of the Peace: Saux Issues: NEw MATTER. 
Where an appeal is taken from a judgment of a justice of the 
peace to the district court, the case is to be tried in the latter 
court upon the same issues that were presented in the court 
from which the appeal was taken, with the exception of new 
matter arising after the trial. 


2. Transcript: FarLurE To DiscLosr Issuzs: ParoL EVIDENCE. 
Where the transcript from the justice court filed in the dis- 
trict court on appeal, fails to show what issues were tendered 
in the justice court, parol testimony is admissible to show 
what issues were presented. 


Error from the district court for Douglas county. 
Tried below before Baxter, J. Affirmed. 


Brome & Burnett, for plaintiff in error. 
Richard 8. Horton, contra. 


*Rehearing allowed. Former opinion adhered to. Opinion filed 
May 20, 1903. 
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On February 4, 1899, Lull and Skinner recovered a judg- 
ment before a justice of the peace in and for Douglas 
county against Byron EI. Inglehart, as indorser and guar- 
antor of a promissory note which had been assigned to the 
plaintiff. From this judgment Inglehart appealed to the 
district court, where, upon trial, judgment was again ren- 
dered against him. To review this judgment he brings the 
case to this court by proceedings in error. 

The petition of the plaintiffs in the district court con- 
lains the necessary averments to state a cause of action. 
The defendant’s answer admitted the indorsement of the 
note and the delivery thereof to the plaintiffs, but by way 
of defense alleged, in paragraphs two and three, two de- 
fenses, one pleading payment and the other laches. On 
motion of the plaintiffs the court struck from defendant’s 
answer paragraphs two and three, upon the sole ground 
that the issues thus sought to be tendered were not pre- 
‘sented in the court below. This ruling of the court pre- 
sents the only question we are asked to review. The rule 
is now well settled in this state that where an appeal is 
taken from a county court or a justice of the peace to the 
district court, the case is to be tried in the latter court 
upon the same issues that were presented in the court from 
which the appeal was taken with the exception of new 
matter arising after the trial. Darner v. Daggett, 35 Nebr., 
695; Baier v. Humpall, 16 Nebr., 127; O’Leary v. Iskey, 
12 Nebr., 186; Fuller v. Schroeder, 20 Nebr., 631; Bishop 
v. Stevens, 31 Nebr., 786; Robinson v. Buffalo County Nat. 
Bank, 40 Nebr., 235; Lew v. Fred; 38 Nebr., 564; Cobbey 
v. Buchanan, 48 Nebr., 391; Halbert v. Rosenbalm, 49 
Nebr., 498; Bellamy v. Chambers, 50 Nebr., 146. The 
transcript of the record from the justice court, filed in 
the district court, did not disclose what issues were ten- 
' dered before the justice. It contains the simple recital of 
the “appearance” of the defendant, followed by a judg- 
nent for the plaintiffs in the usual form.. The record 
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brought to this court contains no bill of exceptions, so that 
it must be presumed that safficient evidence was before the 
court to sustain its finding, if it be determined that it was 
competent for the court to hear testimony e@liunde of the 
record to show what issue was in fact presented in the 
justice court. Itis urged by counsel for the defendant that 
where a party on appeal alleges that the issues are differ- 
ent from those presented in the court from which the ap- 
peal is taken, he must establish that contention by the 
record, and can not do it in any other way. We do not 
wholly agree with this contention. If the record from the 
justice court had disclosed what issues were presented in 
that court, then it would have been repugnant to a familiar 
yule of evidence to receive parol proof to contradict the 
record. But where, as in this case, there is uncertainty 
in the record as to whether precise questions were raised 
and deterinined in the former trial, it is competent to sup- 
plement the record by extrinsic evidence. Counsel for de- 
fendant cite the case of Cobbey v. Buchanan, 48 Nebr., 
391, as decisive of the question that the record is the ouly 
evidence to be considered in determining what issues were 
tried in the lower court. An examination of that case will 
disclose that it does not sustain the contention made for 
it. In that case a motion was made to strike certain para- 
graphs of the defendant’s answer, upon the ground that 
new issues were sought to be tendered by it. There was no 
evidence by affidavit or otherwise to support this conten- 
tion. The transcript of the record from the lower conrt. to 
the district court simply showed an “appearance” of the 
defendant. Upon the facts thus presented this court very 
properly held, that the defendant was not required in the 
lower court to file an answer; that he was at liberty in the 
lower court to interpose any defense he saw fit; and, for 
aught that was disclosed by the record, he did interpose 
before the lower court the defenses sought to be stricken 
out on the appeal. In that case the district court refused 
to strike the paragraphs assailed because there was no 
evidence that the issues tendered were different froin those 
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presented in the lower court. In the case at bar there was 
evidence which we must presume was sufficient, in the ab- 
sence of a bill of exceptions, to show that the issues ten- 
dered by the answer were different from those presented in 
the court below. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


Hastines and KirKPatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


THEODORE STANISICS V. AMANDA E. MOMURTRY ED AL. 
FILED May 21, 1902. No. 11,763. 
Commissioner’s opinion, Department No. 1. 


Action: GRANTEE OF DEED: BREACH OF COVENANT: PAROL EVIDENCE: 
CONTEMPORANEOUS PAROL AGREEMENT: 'FAxEs. In an action by 
a grantee of a deed against his grantor to recover for a breach 
of covenant against incumbrances, parol evidence is inadmis- 
sible to show that taxes were, by contemporaneous oral agree- 
ment, excepted from the terms of the deed. 


Error from the district court for Lancaster cuunty. 
Tried below before CorNISH, J. Reversed. 


Halleck F. Rose, Charles O. French, M. M. Alexander 
and Charles O. Whedon, for plaintiff in error. 


Allen’ W. Field and Guy A. Andrews, contra. * 


Day, C. 


The plaintiff brought this action in the district court of 
Lancaster county against the defendants to recover for a 
breach of a covenant against incumbrances contained in a 
deed executed by the defendants to the plaintiff. The trial 
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resulted in a judgment for the defendants, to review which 
the plaintiff brings error to this court. 

The record shows that on July 16, 1896, the defendants 
conveyed to the plaintiff by warranty deed certain real 
estate situated in the city of Lincoln, Nebraska. The deed 
contained the following covenant: “And we do hereby 
covenant with said Theodore Stanisics and his heirs and 
assigns that we are lawfully seized of said premises; that 
they are free from incumbrance, except taxes for the year 
1896, and paving assessments for subsequent years; that 
_ we have good right and lawful authority to sell the same, 
and we do hereby covenant to warrant and defend the title 
to the said premises against the lawful claims of all per- 
sons whomsoever.” The testimony is undisputed that at 
the date of the execution of the deed, certain taxes against 
the lands were unpaid which were valid and subsisting 
liens upon the premises, and that subsequent to the execu- 
tion of the deed and prior to the commencement of this ac- 
tion, the plaintiff paid the said taxes for the years and in 
the amounts as shown by the following items: 


‘County taxes for the year 1895...........022..-$169 45 
City taxes for the year 1895...... ccc ccc ee eeees 93 25 
Special assessment for street paving for the year 
TSOU: sincase setae hte 6 eGsan Bek euae ae wea 13 45 
Special assessment for street paving for the year . - 
BOS. opine wat oie E Gard aie sa Rises Bare Oe saie's a oeee. 18 55 
City taxes for the year 1893................005 295 00 


The plaintiff alleged in his pctition that he had heen 
paid on account the sum of $276.75, leaving a balance un- 
paid in the sum of $308.45, for which, with interest, he 
prayed judgment. The defendants’ answer alleged that 
the deed was made and delivered to the plaintiff with the 
understanding and agreement between the parties that, 
upon the payment by the defendants to the plaintiff of 
$300, that the plaintiff would immediately pay off and dis- 
charge all of the taxes due upon said lands; that defend- 
ants paid to the plaintiff the said sum of $300 in full per- 
formance of the agreement, and received from the plain- 
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tiff a receipt in writing, as follows: “Lincoln, Neb., July 
20, 1896. Received of A. E. McMurtry'‘amount of taxes on 
lot D and two feet of E. Theo. Stanisics.” The answer 
ulso alleged that the defendants executed the deed and 
paid said sum of money, relying upon the agreement of 
the plaintiff to pay and discharge all of the taxes upon 
said property; that by reason of the premises the plaintiff 
is estopped to claim or demand any sum or sums from the 
defendant. The reply denied the making of the agreement 
alleged in the answer; denied the payment of $300; and 
alleged affirmatively that the amount paid by the defend- 
ants on account of the taxes was intended to cover certain 
specific items of taxes, which were then represented by the 
defendants to include all of the unpaid taxes assessed upon , 
said premises; that the receipt mentioned in the answer 
was issued subsequent to the payment of said sum of 
money for the purpose of giving written testimony of the 
sum so paid; that the plaintiff had not learned at the time 
of giving said receipt that the city taxes for the year 1893 
were unpaid, and relied upon the statement of the defend- 
ants that the sum paid by them to plaintiff was sufficient 
to pay off and discharge all taxes assessed against said 
lands. It also appears from the testimony that the plain- 
tiff, immediately prior to the execution of the deed, had 
obtained from the city treasurer and the county treasurer 
a statement of the unpaid taxes due upon said premises. 
These statements disclosed that there was due and unpaid: 


County taxes for 1895 ..... ile e@etes aueee bo Saree $168 55 
City taxes for-1895 ..... ccc cece cence reece eens 89 65 
Paving taxes, 11th street ........ cece eee ce ene 18 55 
Paving assessments, M street ........ccecceeeee 12 70 


By some mistake or inadvertence the city taxes for the 
year 1893, amounting to $295, were omitted from the state- 
ment, though at the time they were due and unpaid. When 
the parties met for the purpose of consummating their 
negotiations for the sale of the property, the statements 
above described were produced and the defendants then 
claimed that they had paid the item of paving taxes, 


764 NEBRASKA REPORTS. [Von 64 


Stanisics v. McMurtry. 


amounting to $12.70. This sum was accordingly deducted, 
leaving a balance of $276.75, which the defendants then 
paid to the plaintiff. Some months later the plaintiff 
discovered that the city taxes for 1893 had been omitted 
in the statement furnished by the city treasurer of the 
umount of taxes due upon the lands. The evidence of the 
(lefendants tended to show that, by agreement of the par- 
ties, the plaintiff was to receive $276.75 in full payment 
of all taxes due upon the premises. This agreement ap- 
pears to have been cotemporaneous with and a part of the 
negotiations leading up to the execution of the deed, al- 
though the payment of the amount was not made until 
after the delivery of the deed. This testimony of the de- 
fendants was received over the objection of the plaintiff, 
and is one of the errors now complained of. We think the 
objection was well taken. It is an old and thoroughly 
established rule of evidence that parol testimony can not 
be received to contradict, vary, add to or subtract from 
the terms of a valid written instrument. This rule and the 
exceptions thereto are so thoroughly established, and so 
well recognized, as to need no authority to support it. 
This principle was applied in the case of McClure v. 
Campbell, 25 Nebr., 57, involving the same features as the 
case now under consideration. That was an action to re- 
cover the amount of taxes paid by a vendee under a deed 
containing a covenant of warranty against incumbrances. 
The defendant admitted the amount of the taxes due, but 
wlleged an oral agreement made with the plaintiff prior to 
the execution of the deed by the terms of which the plain- 
tiff was to pay the taxes. The court, after citing sections 
of the statutes relating to the time when taxes become a 
lien upon real estate, said: “The defendant, therefore, 
would be liable for the taxes for the year 1882, independ- 
ently of the covenants in his deed, unless there was an 
agreement on the part of the plaintiff to pay them, but a 
parol agreement on the part of the plaintiff, even if es- 
tablished, could not be used to contradict the covenant in 
the deed. What the effect might be in an action to reform 
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the deed, is not now before the court. Taxes upon real 
estate date from the first day of April of each year, and 
become an incumbrance upon the land from that time. A 
party, therefore, who desires to except. the taxes from his 
covenant against incumbrances should do so in writing 
in the deed. It is very clear that parol evidence of what 
took place before the making of the deed is not admissible 
to contradict. the covenants therein.” It is also well es- 
tablished that when the parties to a contract have reduced 
it to writing the law presumes that all previous and co- 
temporaneous negotiations and conversations are merged 
into the contract, and it can not be varied by parol testi- 
mony. Hamilton v. Thrall, 7 Nebr., 210; Dodge v. Kiene, 
28 Nebr., 216; Watson v. Roode, 30 Nebr., 264. 

In MacLeod v. Skiles, 81 Mo., 595, 603, the court said, 
“This suit brings us to a consideration of the question 
whether it is competent for a party, as in this case, to ac- 
cept a deed for real estate with an express covenant therein 
to warrant and defend the title thereof against the claim 
of every person whatsoever, save and except the taxes of 
1877, and then turn around and show that the covenantor, 
by a cotemporaneous parol contract agreed to pay the 
taxes, thus expressly excepted by the written contract in 
the deed so accepted. It is elementary law that upon the 
execution, delivery, and acceptance of a deed, or written 
instrument, all prior or cotemporaneous parol stipulations 
are merged in the deed or writing and can not afterward 
be set up to contradict or vary the same. It is scarcely 
necessary to refer to elementary authority or adjudged 
cases to establish so plain and recognized a doctrine as 
this.” Long v. Moler, 5 Ohio St., 271, 272; Van Wagner v. 
Van Nostrand, 19 Ia., 422; Harlow v. Thomas, 15 Pick. 
{Mass.], 66; Gilbert v. Stockman, 76 Wis., 62. 

It was within the power of the parties at the time of 
entering into the contract to have engrafted into the cove- 
nant of the deed an exception of taxes, if such had been 
their intention. The parties may have had such an agree- 
ment resting in parol, but this we can not know, because 
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parol evidence is inadmissible to vary or contradict the 
plain provisions of the deed. What the effect might be in 
an action to reform the deed is not now before us. Other 
questions are discussed in the briefs, but, as we view it, 
the question above considered is decisive of the case. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded.. 


HastTines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the cause is remanded. 
REVERSED AND REMANDED. 


Pamir H. Benper v. KINGMAN & COMPANY ET AL. 
Frrep May 21, 1902. No. 9,810. 
Commissioner’s opinion, Department No. 1. 


1. Debtor: TRANSFER OF PRoPERTY: INTENT TO DEFRAUD: PROTEC- 
tion: CoNSIDERATION. Where a debtor transfers his property 
with intent to defraud his creditors, a purchaser from such 
debtor will be protected only to the extent of the consideration 
with which he has parted before receiving notice of the fraudu- 
lent intent of his grantor. 


2. Testimony: Conversations, Admission of testimony regarding 
conversations had in the presence of the purchaser of a fraud- 
ulent vendor pending the transfer of the properiy, charging 
him with notice of. the fraudulent intent of his vendor, held 
not error. 


. Constructive Fraud. The doctrine of constructive fraud does not 
obtain in this state, as by virtue of section 20, chapter 32, Coni- 
piled Statutes, the question of fraudulent intent is made a ques- 
tion of fact, and not of law. 


w 


4. Fraudulent Intent: STaTurEe: QUESTION OF FacT: DIRECTION OF 
VERDICT. Fraudulent intent, declared to be a question of fact 
by statute, does not differ in kind or degree from other ques- 
tions of fact; and when the evidence adduced in a case upon 
the question of fraudulent intent is so conclusive that reason- 
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able minds can not differ as to the conclusion to be drawn 
therefrom, it is not error for the court to direct a verdict 
accordingly. 


&. Evidence. Evidence examined, and held that a peremptory instruc- 
tion given by the trial court was properly given. 


Erroe from the district court for Thurston county. 
Tried below before Evans, J. Rehearing of case reported 
in 62 Nebr., 469. Rea/firmed. 


George G. Bowman, Mell OC. Jay and R. G. Strong, for 
plaintiff in error. 


James H. McIntosh, contra. 


KIRKPATRICK, C. 


This is a replevin action brought in the district court 
of Thurston county by Phillip H. Bender, plaintiff in 
error, against Kingman & Co. and John H. Mullen, de- 
fendants in error. Mullen was the sheriff of Thurston 
county, and had levied upon a stock of goods under writs 
of attachment issued in suits brought by Kingman & Co. 
against Weiser Bros., and in the action plaintiff in error 
obtained possession of the stock of goods claiming to be 
the vendee of Weiser Bros. An opinion was filed in this 
case July 10, 1901 (62 Neb., 469.) On application of plain- 
tiff in error a rehearing was allowed, and the case is again 
presented for consideration. 

The facts and circumstances with respect to the transfer 
to Bender by Weiser Bros. are set out somewhat at length 
in the opinion of this court in the case of Kingman & Co. 
v. Weiser Bros., reported in 48 Nebr., 884, and no further 
‘statement of such facts need be made herein. The trial 
court directed a verdict for defendants in error, and such 
action and the rulings of the court upon the admissibility 
of certain evidence, are assigned as error in this proceed- 
ing. 

The first contention of plaintiff in error is that the court 
erred in admitting in evidence conversations had between 
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two witnesses who were called by defendants in error and 
Weiser Bros. It is disclosed by the evidence that these 
conversations were had in the hardware store during the 
progress of the inventory being taken of the goods which 
plaintiff in error had purchased from Weiser Bros. The 
evidence discloses that at that time plaintiff in error had 
parted with no consideration for the goods. Certain pa- 
pers had been drawn up and deposited in the bank at 
Pender in escrow, to be held until the invoice was com- 
pleted, so as to ascertain the value of the goods, to deter- 
mine for what amount plaintiff in error should execute 
his notes to Weiser Bros., in addition to a contract for the 
purchase of certain lands which he had or was to assign. 
This testimony was undoubtedly admitted for the purpose 
of showing that plaintiff in error had full knowledge of 
the fraudulent intent of Weiser Bros. in making the sale 
before he had parted with any consideration. His duty 
upon having this knowledge brought directly home to him 
was immediately to stop further proceedings, and by pro- 
ceeding with the transfer, and by surrendering his papers 
and giving his notes with full knowledge of the fraud of 
Weiser Bros., he became a party to such fraud. Hedrich 
v. Strauss, 42 Nebr., 485; Karll v. Kuhn, 38 Nebr., 539, 
540; Temple v. Smith, 18 Nebr., 518, 514. This evidence 
was clearly admissible for the purpose of showing the 
knowledge of plaintiff in error of the fraud which Weiser 
Bros. were about to perpetrate on their creditors, and its 
adinission was not error. 

The next contention of plaintiff in error is that the court 
erred in directing a verdict for defendants in error. This 
contention is based upon two grounds: (1) that the evi- . 
dence was not sufficient to establish fraud; that, in any 
event, it was not a case in which the evidence was of such 
a conclusive character that reasonable minds could not 
differ, and therefore was a case which must have been 
given to the jury; and (2) that under the statutes of this 
state, the question of fraudulent intent must necessarily 
be submitted to the jury for determination 


VOL. G4] JANUARY TERM, 1902. 769 
Bender v. Kingman. 


Regarding the first point, it is sufficient to say that. 
from an examination of the evidence we are led to the con- 
clusion that it is of such a character that had the question 
been submitted to the jury, and a verdict returned for 
plaintiff in error, it would have been the duty of the court 
to set such verdict aside. This being true, it was not error 
for the trial court to direct a verdict for defendants in” 
error, unless, under the statutes of this state, the questiou 
of fraudulent intent must necessarily be submitted to the 
jury for determination. The answer to this question de- 
pends upon a construction of section 20, chapter 32, Com- 
. piled Statutes, 1899, which is in the language following: 
“The question of fraudulent intent in all cases arising un- 
der the provisions of this chapter shall be deemed a ques- 
tion of fact, and not of law, and no conveyance or charge 
shall be adjudged fraudulent, as against creditors or pur- 
chasers, solely on the ground that it was not founded on 
a valuable consideration.” Difficulties in arriving at the 
true import and meaning of language employed in a stat- 
ute may sometimes best be removed by reference to the 
conditions prevailing at the time, and with reference to 
which the legislature enacted the statute regarding the 
purpose and meaning of which uncertainty may exist. The 
contention of plaintiff in error, in effect, is that by reason 
of the statute quoted the question of fraudulent intent, in 
every case tried to a jury, must be submitted to the jury 
for determination, and that this is so, even though the 
evidence establishing a fraudulent intent is so conclusive 
that reasonable men could draw but one conclusion there- 
from, and that it is not within the power of the court to 
resolve the question into one of law and direct a verdict. 
The correctness of this contention is the Mies eu requiring 
determination. 

Our section above quoted is identical in phraseology with 
the. provision of the statute of frauds of the state of New 
York. Michigan and other states have provisions sub- 
stantially the same. Before the. enactment of the New 
York statute, the courts of that state, following the Eng- 

53 
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lish cases, recognized a two-fold classification of fraud, 
namely, actual fraud and constructive fraud. Actual 
fraud is defined by an eminent writer as that where a party 
intentionally or by design misrepresents a material fact, 
or produces a false impression, in order to mislead an- 
other or to obtain an undue advantage. In every such 
case, there is a positive fraud in the truest sense of the 
term. There is an evil act with an evil intent. 1 Story, 
Equity Jurisprudence, sec. 192. But constructive fraud 
“was recognized as having an actual, potential existence in 
the absence of all fraudulent intent. Contracts, although 
not originating in any actual evil design or contrivance 
to perpetrate a positive fraud or injury upon other per- 
sons, but having a tendency to deceive or mislead other 
persons, violate private or public confidence, or impair or 
injure public interests, were deemed equally reprehensible 
with positive fraud, and were therefore prohibited as 
within the same reason and mischief as acts and contracts 
done malo animo. 1 Story, Equity Jurisprudence, sec. 258. 

In the case of Reade v. Livingston, 3 Johns. Ch. [N. ¥.], 
481, 500, decided in 1818, before the enactment of the New 
York statute (our section 20), Chancellor Kent said: “The 
conclusion to be drawn from the cases is, that if the party 
be indebted at the time of the voluntary settlement, it is 
presumed to be fraudulent in respect to such debts, and 
no circumstance will permit those debts to be affected by 
the settlement, or repel the legal presumption of fraud. 
The presumption of law, in this case, does not depend upon 
the amount of the debts, or the extent of the property in 
settlement, or the circumstances of the party. * * * I 
should rather conclude, that the fraud in the voluntary 
settlement was an inference of law, and ought to be so, as 
far as it concerned existing debts; but that, as to subse- 
quent debts, there is no such necessary legal presumption, 
and there must be proof of fraud in fact.” Freeman v. 
Pope, 5 Ch. App. Cases [Eng.], 536. 

In Hamilton v. Russell, 1 Cranch [U. 8.], 309, it is 
said: “The want of possession [in the grantee] is not 
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merely evidence of fraud, but is a circumstance per se 
which makes the transaction fraudulent in point of 
law.” Sturtevant v. Ballard, 9 Johns. [N. Y.], 339. 

It is apparent to us that it was for the purpose of abol- 
ishing and avoiding legal presumptions of fraud as recog- 
nized in the foregoing cases that section 20 of our chapter 
32 and similar provisions in other states were enacted. 

In the case of Babcock v. Hckler (decided by the court 
of appeals of New York), 24 N. Y., 628, Sutherland, J., 
commenting upon the case of Reade v. Livingston, supra, 
said: “Subsequently, by section 4, title 3, chapter 7* 
[our section 20], it was declared that the question of 
fraudulent intent, in all cases arising under the provis- 
ions of that chapter, should be deemed a question of fact 
* * *, The question in this case arises under the pro- 
visions of this chapter of the Revised Statutes, which 
treats ‘of fraudulent conveyances and contracts, relative 
to goods and chattels and things in action.’ No decision 
or series of decisions, then, can make the question of fraud 
in this case a question of law, or establish that there is a 
legal presumption of fraud from the facts and circum- 
stances found by the referee; for the statute declares that 
the question of fraud shall be deemed a question of fact, 
and by declaring it to be a question of fact, in effect de- 
clares that there is no such legal presumption.” 

The doctrine of constructive fraud seems to have been 
based in a principle of preventive justice, seeking to do 
away with the possibility of fraud by a declaration that 
certain acts and contracts, whether accompanied by fraud- 
ulent intent or not, shall be fraudulent and void. In some 
cases actual fraud was repelled. Bowes v. Heaps, 3 Ves. 
& B. [Eng.], 117, 119. 

From an examination of the growth of the law upon the 
subject of fraud, it would seem that at first the intent was 
a conclusive presuniption of law from many particular cir- 
cumstances; next, a rebuttable presumption of law from 
a variety of circumstances; and, lastly, it was by statute 


*2 Revised Statutes (1875), 137. 
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required to be inferred as an argumentative conclusion of 
fact without the aid of any legal presumption. What was 
the design and effect of the statute under consideration? 
Simply this, and as we conceive it, no more: to declare 
that no contract shall be declared void for fraud except 
upon proof of fraud in fact. It is the same as if the legis- 
lature had said the doctrine of constructive fraud is hereby 
wbrogated, and henceforth the courts shall take cognizance 
only of actual fraud, fraud as a fact to be alleged anid 
proved as other facts, instead of being judicially deduced 
as a conclusion of law from certain given facts and cir- 
cumstances. Fraud being a question of fact, and. never 
the result of legal presumption, is it necessary to be sub- 
mitted to the jury for determination, even in cases where 
the proof as to fraudulent intent is so strong and over- 
whelming that reasonable men can not come to different 
conclusions? It is difficult for us to see why the statute 
should be given such construction. If the interpretation 
already given to the statute is correct, to so construe il 
would be to do violence to the intent of the law-framers. 
The statute says that the question of fraudulent intent 
shall be deemed one of fact. It does not say that it shall 
be deemed a question of fact for the jury. And, though it 
did, the obstacles in the way of holding that the jury’s 
verdict in a jury trial can alone determine the existence 
of a fraudulent intent, would not be more easily overcome. 

As an elementary proposition, in jury trials, it is for the 
court to decide questions of law, and the jury to decide 
questions of fact. But it will readily be admitted that, 
under our law and the decisions of this court, all ordinary 
material questions of fact can be submitted to the jury 
only when the cvidence would warrant a finding either 
way. If a finding in any other but one way would be 
clearly and manifestly against the evidence, or in conflict 
with all the evidence, it would be sef aside, and in such 
case it is the duty of the court to determine in advance 
of submission the status of the proof, and withdraw from 
the consideration of the jury any question regarding which 
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there is no conflict. But a peremptory instruction by the 
court does not violate the rule that questions of fact 
are exclusively for the jury, or make facts alleged and 
proved questions of law in the sense in which the construc- 
tion of a written instrument is a question of law. Per- 
emptory instructions are not only permissible, but manda- 
tory, when the evidence would not warrant another verdict 
than that,directed. 

Does the statute under consideration make an exception 
to this rule of cases of fraudulent intent? So far as the 
rules of evidence are concerned, it seems to be well estab- 
lished by authority that no higher or greater degree of 
proof is required to establish fraudulent intent than other 
material facts. In civil cases, a preponderance of the evi- 
dence is all that is required. Reed v. Nozon, 48 Ill., 323; 
Carter v. Gunnels, 67 Ill., 270. It is true that proof of 
fraud must be clear and explicit, and the inference of 
fraud can not be based on mere suspicion; but this does 
not make fraudulent intent a question of fact different in 
kind and degree from other questions of fact. Wherever 
fraudulent intent is a material part of a plaintiff’s case, 
without an allegation of such intent, he fails to state a 
cause; without proof, he can not recover. 

By the statute fraudulent intent is made a question of 
fact. But, manifestly, the question of fact to decide which 
is the province of the jury must be a question that arises 
from the evidence. By a question arising from the evi- 
dence can be understood only a question regarding which 
there is sufficient evidence pro and con to warrant a find- 
ing one way or the other. It can not be a conceded fact, 
nor yet a fact regarding which there can be no reasonable 
dispute. And if fraudulent intent, declared by statute to 
be a question of fact, is, in a case tried to a jury, so con- 
clusively shown by the evidence that all reasonable and 
unbiased men must believe it to exist, the case becomes 
one in which it is proper for the court to direct a verdict. 

To accept the construction contended for, would involve 
the adoption of a distinct procedure in the trial of cases 
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involving fraudulent intent. If the question, as a matter 
of necessity, must always be submitted to the jury, it fol- 
lows as a corrollary that the return of the jury, no matter 
how erroneous or inconsistent with the evidence, must be 
final; or if not final, and the court has the right to set 
aside the verdict as clearly wrong, the question must needs 
be again submitted to another jury, with a possible like 
result. Thus there would be one procedure for, questions 
of fraud, and another for other questions of fact. This 
could not have been the intention of the legislature, and it 
is not the law. A fact is a fact wherc’er met, and the only 
purpose of the statute was to provide that fraud, like other 
facts, should be pleaded, proved and found as a fact, and 
not drawn as a presumption of law from other established 
facts without regard to the intent of the parties participat- 
ing in the transaction. 

The conclusion here reached in no way conflicts with the 
prior decisions of this court. The case of Monteith v. Bax, 
4 Nebr., 166, principally relied on by plaintiff in error to 
sustain his contention, involved the question of the intent 
of Adam Bax to defraud his creditors by transferring val- 
uable personal property to-his wife. The court below re- 
fused to submit the question of fraud to the jury, directing 
a verdict on the theory that the transfer was not fraudu- 
lent. In the opinion by this court the evidence adduced 
at the trial was set out with sufficient detail to show that. 
the transfer was tainted with fraud as against the creditors 
of the transferrer, and, as that was the real question raised 
and to be determined in the case, it was held that the court 
below should have submitted the question of fraud to the 
jury as one of fact to be determined from all the evidence. 
But after a careful examination of that opinion we can not. 
find in it any authority for assuming that had the evidence 
wholly failed to raise any question of fraudulent intent 
the judgment would still have been reversed, but, on the 
contrary, reversal was necessary because of the presence 
of evidence conflicting with the verdict directed by the 
court. Nor can we find anything in that opinion in con- 
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flict with the conclusion to which we have already come, 
that, when the evidence shows conclusively either that, 
there was or was not fraudulent intent it is not error for 
the court to direct a verdict. Oliver v. Eaton, 7 Mich., 108, 
118, cited in Monteith v. Bax, supra, determines a like 
question. 

In the case of Hedman v. Anderson, 6 Nebr., 392, cited 
by plaintiff in error, it is held: “A mortgage of goods and 
chattels, with possession and power of sale in the mort- 
gagor, is void as against his creditors.” In the opinion, 
after showing that fraudulent intent must ordinarily be 
established by circumstantial evidence,it is said: “But the 
questions as to the existence of facts showing a fraudulent 
intent are alone for the jury to determine and not for the 
court. If, however, certain facts are conceded to exist, the 
question of their sufficiency to indicate a fraudulent intent 
becomes a question of law which the court must determine. 
But the question of the credibility of witnesses rests en- 
tirely with the jury.” In that case but three things are de- 
termined,—that a mortagage fraudulent upon its face 
must be so pronounced by the court; that, where conceded 
facts show fraud, it is for the court so to instruct the jury ; 
and that, where there is a question in fact as to the 
existence of a fraudulent intent, such question, with the 
credibility of the witnesses, is for the jury. 

In Williams v. Evans, 6 Nebr., 216, it is said: “If the 
instrument on its face is one the law will not sanction as 
against creditors, it is the duty of the court to pronounce 
it fraudulent as to them”; but, “where an instrument is 
not void upon its face the question of fraydulent intent 
is a question of fact which should be submitted to the 
jury,” thus following the rule that where there is a ques- 
tion of fact about which reasonable minds might differ 
the case is one for the jury. Connelly v. Edgerton, 22 
Nebr., 82, and Davis v. Scott, 22 Nebr., 154, are to the 
same effect, and contain nothing contrary to the rule 
which we Nave announced in this case. 

A critical examination of the cases cited by plaintiff 
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in error will show that various courts, having in mind 
that fraudulent intent was a question of fact and not a 
presumption of law, and in attempting to make clear that 
distinction, have made use of expressions which would 
seem to support the contention of plaintiff in error. But 
so far as they have any bearing upon the question, they 
are cases in which the question of fraudulent intent was 
a disputed question, arising from the evidence, and should 
be submitted to the jury. No case has been cited, and 
we believe none can be found, which holds that where 
fraudulent intent is conceded, or where the evidence estab- 
lishing it is of such a conclusive character that reasonable 
minds could not differ in their conclusions, the question 
must still be submitted to the jury for determination. It 
is the settled rule in this state that where the evidence is 
uncontradicted, and all reasonable men must draw the 
same conclusion thereform, it is not error for the court 
to direct a verdict in favor of the party entitled thereto, 
under the pleadings and proof. Elliott v. Carter White- 
Lead Co., 58 Nebr., 458. In the case at bar the evidence 
showing fraudulent intent being without substantial con- 
flict, and of such a character that reasonable men would 
not differ as to the conclusion to be drawn therefrom, it 
was not error for the court to direct a verdict for defend- 
anis in error. 

No error appearing in the proceedings of the trial court, — 
the former opinion is adhered to. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the opinion heretofore rendered by this court, 
affirming the judgment of the district court, is adhered to. 


AFFIRMED. 


fant 
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UNION Paciric RAILROAD COMPANY, APPELLANT, v. COUNTY 
oF CHEYENNE ET AL., APPELLEES. 


FILED May 21, 1902. No. 10,738. 
Commissioner’s opinion, Departinent No. 1. 


1, Injunction: InLteEcar Taxes. Injunction will not lie to restrain 
the collection of taxes, unless such taxes are levied for an un- 
authorized or illegal purpose. 


2. Facts. Under the facts in this case, held, that the taxes, the col- 
lection of which is sought to be restrained by injunction, are 
not illegal or unauthorized. 


APPEAL from the district court for Cheyenne county. 
Heard below before Grimes, J. Affirmed. 


EB. P. Smith (W. R. Kelly, of counsel), for appellant. 
H. E. Gapen, contra. 


KIRKPATRICK, C. 


This is a suit brought by the Union Pacific Railroad 
Company against Cheyenne county, the county conmis- 
sioners, the county treasurer and the county clerk, for the 
purpose of enjoining the collection of a certain portion of 
the levy for bridge fund made by such county in the year 
1898. A petition was filed which, among other things, 
pleaded that the board of county commissioners, on the 
14th day of January, 1898, duly made an estimate of the 
necessary running expenses of Cheyenne county for the 
year 1898, one item of which estimate was the sum of 
$6,000 for repairs and building of bridges; that the county 
commissioners, on the 15th day of February, 1898, made 
in order to the county treasurer, which was duly entered 
_upon the records of the county board, and acted upon by 

the treasurer, transferring the sum of $1,200, then in the 
- county bridge fund, to the county general fund; that on 
the 23d day of June, 1898, the county board made another’ 
order directing the county treasurer to transfer an 


. 
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additional sum of $800, then in the bridge fund, to the gen- 
eral fund of the county, which order was also acted upon 
by the treasurer. These two items, aggregating $2,090, 
were an unexpended balance in the bridge fund remaining 
of the levy for the year 1897. It also appears that the 
levy for the general fund for the year 1897 had been 
exhausted. The county board, on June 22d, 1898,—the 
last day of its session as a board of equalization,—made 
the levy of county taxes for that year, and among the 
items so levied was a levy of four mills for bridge fund. 
The entire levy of the county for that year was within 
the fifteen-mill limit provided by the constitution and 
laws of the state. It is further alleged that the total valu- 
ation of the taxable property in the county for the year 
1898 was the sum of $1,158,840, and that there would be 
realized from the levy of four mills thereon the sum of 
$4,635.36; that the assessed valnation of the property of 
the railroad company in the county was the sum of $404,- 
348, and that the bridge fund levy of four mills thereon 
would produce the sum of $1,617.39. It is alleged that 
the $2,000 hereinbefore mentioned was illegally and im- 
properly transferred from the bridge fund to the general 
fund, and that, if said sum had remained in the bridge 
fund, it would only have been necessary to levy a bridge 
fund of 2.3 mills on the dollar, and that in making a levy of 
four mills the county board made an illegal and excessive 
levy of 1.7 mills, which, upon the valuation of the prop- 
erty of the railroad company, would produce the sum of 
$687.39,.and that the taxes assessed against the railroad 
company were to that extent illegal and unauthorized. 
There was a praver for an injunction, restraining the col- 
jection of that portion of the levy claimed to be excessive, 
and for a decree of the district court, canceling and set- 
ting aside and holding for naught the excessive portion 
of the levy. It was alleged that the railroad company 
was ready and willing to pay 2.3 mills bridge fund. 
* amounting to the sum of $973.50, which it admitted was 
a valid levy, and asked the court to ascertain the amount 
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which it was justly required to pay. To this petition an 
answer was filed by appellees, admitting practically all 
of the allegations of.the petition, except such portions 
-as alleged that the transfer of the funds mentioned and 
in the manner stated, was unlawfully and illegally made, 
and alleging that the county commissioners had a right 
to make such transfer of the funds, and that it was made 
in good faith. The cause was submitted to the court 
upon the pleadings, no testimony being offered by either 
party. Upon the filing of the petition a temporary in- 
junction was granted, which, upon the trial of the cause 
in the district. court, was dissolved, and the suit of the 
railroad company dismissed for want of equity. The cause 
is brought to this court upon appeal. 

The single question requiring determination is whether 
or not the railroad company can enjoin the collection of 
a portion of the four-mill bridge fund levied for the year 
1898 because of the action of the county board in trans- 
ferring $2,000 of an unexpended balance in the bridge 
fund, derived from the levy of 1897, to the county general 
fund. From a careful examination of the statute we are 
constrained to say that the action of the board of county 
commissioners in transferring the unexpended balance re- 
inaining in the bridge fund to the general fund was unau- 
thorized and illegal. Union P. R. Co. v. Dawson County, 
12 Nebr., 254; State v. Lincoln County, 18 Nebr., 283. The 
statute providing for the transfer of an unexpended. bal- 
ance remaining in a fund to the county general fund prob- 
ably has no application to balances remaining in funds for 
which, under the statute, a levy is required each year. - 
There is no county in the state which is not required to 
inake expenditures for the erection and repair of bridges 
each year, and under the statute a levy is required to be 
made for such purpose within the limit of four mills for 
whatever amount is necessary to meet the expenditures 
for such year. To permit the county to make a levy for 
the bridge fund in excess of the amount required for the 
year in which the levy is made with the purpose in view 
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of transferring the balance to the general fund would be 
to permit it, by indirection, to accomplish what, by statute, 
it is prohibited from doing directly. What the remedy of 
the railroad company in the matter of the transfer of these 
funds was,—whether it should, by proper proceedings, 
have required the county treasurer to replace in the bridge 
fund the moneys transferred therefrom into the general 
fund, or whether the treasurer should have been required 
to disregard the order of the board upon the ground that 
it was void,—can not be determined in this case. The 
rule in this state is well settled that injunction wil] lie 
to restrain the collection of a tax levied or assessed for 
an unauthorized or illegal purpose. Chicago, B. & Q. R. 
Co. v. Nemaha County, 50 Nebr., 393; Chicago, B. & Q. R. 
Co. v. Cass County, 51 Nebr., 369, 3870; Burlington 
é& M. R. R. Co. v. York County, T Nebr., 487. The rule 
is also equally well settled that under the provisions of 
section 144 of chapter 77, article 1, Compiled Statutes, 
1899, the courts will not interfere by injunction to prevent 
the collection of taxes unless such taxes are illegal, or 
have been levied for an unauthorized purpose. Hallen- 
beck v. Hahn, 2 Nebr., 877; South Platte Land Co. 1. 
City of Crete, 11 Nebr., 344; Chicago, B. € Q. R. Co. 
r, Klein, 52 Nebr., 258. In the case at bar, the railroad 
company has wholly failed to point out anything legal 
or unauthorized in the four-mill levy for bridge fund, the 
collection of which it seeks to enjoin. The county bvard 
made an estimate of the amount required for repair and 
construction of bridges for 1898 in the sum of $6,000. The 
amount: which would be realized by the four-mill levy, 
providing all the taxes were paid, would be the sum of 
$4,635.36. If we consider the $2,000 wrongfully trans- 
ferred from the bridge fund as still remaining in that 
fund, the total amount in the fund for disposition by the 
county would be the sum of $5,635.36. But experience 
has demonstrated that not all of the taxes levied are paid. 
This fact was in contemplation by the legislature when 
it by law provided that but 85 per cent. of the levy could 
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be drawn’ upon by the issuance of warrants until such 
time as there was money in the treasury upon which 
they might be drawn. If we estimate that 85 per cent. 
of the $4,635.36 levied would be collected it would produce 
$3,940.05, and to this should be added the $2,000 wrong- 
fully transferred from the bridge fund, and then the 
county would have $5,910.05 for use in the repair and 
construction of bridges for the year 1898. This would be 
$59.95 less than the county board at its January meeting 
estimated would be necessary for the use of the county 
during the year. It was, no doubt, the purpose of the 
legislature, in requiring the county board to make, enter 
upon the county records and publish an estimate of the 
necessary expenses of the county during the ensuing year, 
to give notice to the taxpayers and other persons inter- 
ested of the amount of taxes to be levied, and if any tax- 
payer or other person had ground for complaint regard- 
ing the levy proposed to be made, either because it was 
too large, or because it did not provide for payment of 
obligations which it was the duty of the county to pay, 
his remedy, whatever its nature, must be invoked before 
the levy for taxes had been made. It is very clear that a 
party claiming to be injured could not stand idly by until 
after the levy for taxes had been made by the county 
board, and then by injunction seek to prevent the collec- 
tion of the tax upon other ground than expressly author- 
ized by statute. 

It appearing clearly that no valid objection is urged 
against any portion of the four-mill levy for bridge fund, 
the trial court was right in dismissing the petition of the 
railroad company. It is therefore recommended that the 
judgment of the district court be affirmed. 


Hastines.and Day, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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Mak Brun, Sr., APPELLEE, V. CATHERINE BRUN, APPEL- 
LANT. 


Frnep May 21, 1902. No. 11,439. 
Commissioner’s opinion, Department No. 1. 


1. Husband: Drvorce: DEED To WIFE: CONSIDERATION: INABILITY 
TO READ OR WRITE ENGLISH: OPTION OF WIFE TO ADMIT oR Ex- 
CLUDE Hussanp. A husband against whom divorce proceedings 
had been instituted conveyed a valuable farm upon which the 
family resided to the wife, relying upon representations that 
the consideration for the deed was to be a home with his wife, 
permanent reconciliation, and a life annuity of $200. The hus- 
band could neither read nor write the English language. The 
deed as finally executed gave the wife the option of receiving 
the husband into the home, or excluding him upon the payment 
of the $200 annuity. Held, that the deed could not be upheld. 


2. Public Policy: Dern: Husganp aND WIFE: INDEFINITE COHABITA- 
TION. A deed from a husband to wife conveying the farm upon 
which they both reside, the consideration being a home for the 
husband and cohabitation for an indefinite period, or exclusion 
of the husband from the home, at the will of the wife, upon the 
payment of a $200 annuity for life, is opposed to sound prin- 
ciples of public policy, as being a contract calculated to bring 
about a separation which has not yet taken place. 


3. Evidence. Evidence examined, and found to sustain the findings 
and judgment of the trial court. ; 


APPEAL from the district court for Cuming county. 
Heard below before Evans, J. Affirmed. 


Thomas M. Franse, for appellant: 


A deed from a husband directly to his wife, may be 
sustained on equitable grounds, i. e., a valuable consid- 
eration. Smith v. Dean, 15 Nebr., 432. 

When the husband and wife occupy a homestead, the 
title to which is in the name of the husband, a deed of 
conveyance from the husband to the wife, signed and 
acknowledged by him alone, is valid. Furrow v. Athey, 
21 Nebr., 671. 

The discontinuance of a suit for a divorce and the re- 
sumption of the marriage relations, are a sufficient and 


Ge 
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valid consideration for a conveyance of Jands or a promise 
to pay money. Reithmaier v. Beckwith, 35 Mich., 110. 

It is no part of the court’s duty nor has he the right 
to inquire into, or act upon, the reasons by which a hus- 
band may have been induced to make gifts to his wife. 
Orr v. Orr, 8 Bush [Ky.], 156. 

The transaction was not contrary to pnblic policy. 
Adams v. Adams, 43 Am. Rep [N. Y.], 675. 


O. C. Anderson, also for appellant. 
Phil EH. Winter, contra. 


KIRKPATRICK, C. 


This is a suit brought in the district court for Cuming 
county on the 26th day of August, 1899, by Malk Brun, 
Sr., appellee, against Catherine Brun, his wife, appellant. 
Appellee in his petition set up two causes of action: First, 
alleging extreme cruelty and abandonment for three years 
on the part of his wife; and, second, that a certain deed 
which he had executed and delivered to his wife on April 
1, 1895, conveying to her their homestead upon which 
they lived, was obtained by fraud and csercion, and that 
the same was contrary to public policy, and for that rea- 
son invalid; that his wife and her two grown sons had. 
driven him from his home, and had converted over $1,700 
worth of personal property belonging to him to their own 
use and benefit, and had ever since excluded him from 
the nse and enjoyment of both his personal property and 
veal estate. Appellant, Catherine Brun, answered, plead- 
ing that prior to April 1, 1895, she had commenced an 
action against appellee, her husband, for a divorce on the 
ground of extreme cruelty, and had included in that snit 
a cause of action asking to have the real estate upon which 
they lived declared to be her property and the title quieted 
in her, alleging that she was the real owner’; that her fus- 
band and she had made a settlement of such divorce pro- 
ceedings, by the terms of which the divorce proceedings 
were dismissed, and the deed mentioned in her husband’s 
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petition was executed and delivered to her upon the agree. 
ment that she should either give her husband a home with 
her on the place, or in lieu thereof $200 per annum as 
long as he lived; that such settlement was freely made, 
upon a good and valuable consideration, and should be 
allowed to stand. As to the personal property, she pleaded 
that soon after the dismissal of the divorce proceedings, 
she had demanded of her husband that he deliver and 
turn over to her all the personal property on the place 
because it really belonged to her, and that in settlement 
and compromise of this demand, the husband had turned 
over the personal property to her, and that thenceforth 
she owned it. , 

It is clear that appellant’s answer fails to state a de- 
fense to the cause of action set out in the petition, but 
as this question is nowhere presented in the briefs, and 
the case seems to have been tried as though the answer 
did state a defense,.the question will not be considered. 
Trial was had, which on December 5, 1899, resulted in a 
finding and judgment for appellee, Malk Brun, Sr., grant- 
ing him an absolute divorce from his wife, and cancel- 
ing and setting aside the deed of conveyance to the wife 
as being against-public policy. The decree also awarded 
to the wife out of the property of the husband $2,500 
alimony, to be paid when sbe surrendered the place to 
him, and reserved for an accounting between the parties 
certain questions regarding the amount of incnmbrauces 
paid by the wife on the property, both real and personal, 
while in her possession, with which she was to be cred- 
ited, and the husband was to be charged with $600 paid 
him by the wife after he was driven from the home, and 
with a team of horses which he had received. : 

No complaint is made by appellant in this court of that 
portion of the decree granting the divorce, or of any 
other portion of the decree except the cancelation of the 
deed of conveyance from appellee to her, and this is the 
only question to be considered. In order that a correct 
understanding of the questions involved may be had, we 
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will state briefly the material facts as disclosed by the 
record: The parties were married in August, 1882. At 
that time Catherine Brun was a widow, and had five small 
children. She was residing upon a homestead which had 
been the property of herself and deceased husband, which 
was, some time after her husband’s death, sold at sheriff’s 
sale, the purchaser being Malk Brun, Jr., a son of ap- 
pellee, apparently in trust for appellee, who paid the pur- 
chase price, something over $1,200, from his own funds. 
The parties lived together on this land until some time in 
March, 1895. At that time three of the children, daughters 
of appellant, had married and left home, and her two sons 
had grown to manhood. The record discloses that some 
time prior to this there had been a systematic effort to 
drive appellee from the farm,—an effort carried on by 
appellant and her two sons. The sons, it seems, had taken 
possession ofthe farm, excluding appellee, at that time 
between sixty-five and seventy years of age, from all par- 
ticipation in its management. Appellant moved her bed 
upstairs in their house, and refused to cohabit with ap- 
pellee, or in any way recognize him as her husband. Mat- 
ters stood in this shape for a considerable length of time, 
the parties living in a state of continual hostility, and 
frequent quarrels occurring, when on the 8th day of March, 
1895, appellant herein instituted divorce proceedings 
against her husband, in which she claimed to be the real 
owuer of the land upon which they lived. After consid- 
erable difficulty, an agreement seems to have been entered 
into, which, as nearly as we can determine, provided that 
Brun should deed the farm to his wife, that she would 
dismiss the divorce proceedings, take apnellee back to 
their home, and that they should cohabit together, or, in 
the event she did not permit him to live with her, she 
was to pay him $200 per annum during his life. It seems 
clear that Brun’s understanding of the agreement was — 
that he was to live with his wife, they were to cohabit 
together, she was to recognize him as her husband, and, 
in addition, she was to pay him $200 per annum; while 
54 
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the wife’s understanding of the agreement was that he 
was to live with her on the farm as long as he treated 
her well, during which time she was not to pay him the 
$200 annuity, but, in the event she could not live with him, 
then she was to pay him the $200 annually in lieu of a 
home. The deed, drawn up and executed by the hus- 
band and delivered to the wife, was drawn in accordance 
with the wife’s understanding, and contained, in effect, 
the alternative provision that she was to cohabit with 
him ‘as her husband, give him a home upon the place, or, 
in lieu thereof, pay to him $200 each year during his life, 
«t her option. After the execution of the deed the parties 
returned to the farm, and in about a week thereafter the 
wife claimed that she owned, not only the real estate, but 
the personal property as well. The personal property 
appears to have been of the value of $1,750 or $2,000. It 
was not referred to in the deed, and no writing regarding 
it was entered into, and in the negotiations leading up 
to the execution of the deed, it was apparently not men- 
tioned by any of the parties. Brun and his wife lived 
together till the spring of 1896, during which time there 
was much quarreling and disagreement, the wife claim- 
ing both real and personal property; the husband con- 
ceding the wife’s ownership of the real property, but deny- 
ing that she owned the personal property. About May 
23, 1896, appellant’s son, being then about twenty-three 
vears of age, and pliysically much stronger than appellee, 
committed a brutal assault upon the latter, striking him 
and choking him into unconsciousness, when a neighbor 
interfered. The husband then left the place, and from 
time to time during the next two or three years returned 
and demanded to be taken back and given a home, the 
wife uniformly refusing, and steadfastly insisting that 
she would never live with him again. Appellee took from 
the farm a team of horses, and in the years 1897, 1898, 
and 1899, appellant paid him, in accordance with her 
version of their agreement, $200, aggregating a payment 
of $600. 
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The action of the trial court in canceling the deed of 
conveyance seems to be right for at least two reasons: 
First, it is apparent from the record that appellee, Malk 
Brun, at the time he executed and delivered the deed in 
question, was not aware of its contents. It is disclosed 
that he could neither read nor write the English language, 
and could but imperfectly tinderstand it when spoken. 
The deed was drawn by the county judge, who had no 
understanding of German, and another officer of the 
county, who had died before the commencement of this 
suit, was called in at the instance of appellee to explain 
the contents of the deed to the latter in German. This 
was attempted to be done, but it is clear that appellee’s 
understanding of the deed was that it provided for a per- 
manent reconciliation and continued cohabitation with 
his wife, that he was to have a home with her, and that he 
was to be paid annually during his lifetime $200. Instead 
of carrying out this his manifest intention, the deed pro- 
vided, in effect, that the wife should take the title to the 
farm, and in consideration therefor either give him a 
home with her as her husband, or pay him $200 annually, 
this option to be exercised by her at any time she chose. 
The farm at that time apparently was worth at least 
$5,000, and was encumbered not to exceed $500. The per- 
sonal property, it appears, was worth nearly $2,000. Ap- 
pellee was at the time of this agreement nearly seventy 
years old, and it is clear that in its execution the minds 
of the parties never met. The agreement, supposing it 
to have been understood by both parties-at the time, is 
unconscionable, and no court of equity ought to enforce 
it. The record discloses that the rental value of the farm 
was very much in excess of $200 per year, which appel- 
lant, according to her claim, was to pay. It seems to be 
a case where appellant and her two grown sons conspired 
to exclude appellee from his own farm, and appropriate, 
not only the realty, but the personal property as well, 
to their own use. This court has said that a deed from 
the husband to the wife, where made upon a valid con- 
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sideration, and where equitable grounds exist for uphold- 
ing it, will beheld valid. But in this case no valid ground, 
equitable or otherwise, seems to exist for holding the deed 
valid. 

But the deed is invalid as against public policy. As- 
suming as trne the contention of appellant, that the agree. 
ment actually entered into was as shown by the deed, giv- 
ing her the option of receiving appellee into the home 
and cohabiting with him as his wife, or excluding him 
upon the payment of a $200 annuity, the contract is clearly 
bad. Under this construction of the contract it amounts 
to a transfer of a valuable farm to the wife, npon an 
alternative consideration. One alternative was that the 
home should continue to exist, the domestic relations 
should remain unimpaired, the family be held intact, and 
the parties to the contract should cohabit as man and wife. 
The other alternative was the payment of a $200 annuity 
to the husband by the wife, to be attended by the breaking 
up of the home, a severance of the conjugal relations, and 
the exclusion of the husband from the home. But, further, 
under the terms of this contract the wife was given the 
unqualified power to decide at any time when she should 
exclude the husband from the home and commence pay- 
ment of the annuity. According to her own testimony, 
the contract was that he was to live with her as long as 
he treated her well. But who is to decide when his treat- 
ment has become such as both parties to the contract con- 
templated it must be before she should be entitled to the 
alternative of excluding him? The evidence unmistak- 
ably shows that she assumed that she was to make this 
decision. 

The marriage contract is, for most purposes, in law re- 
varded as a civil contract; but one important exception 
must here be remembered, namely, it is not terminable 
at the option of the parties, or either of them. Until 
terminated by the decree of a competent tribunal, both 
parties are under all the obligations of the contract. 
Blank v. Nohl, 112 Mo., 159. One of these obligations is 
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manifestly cohabitation. The contract, according to the 
wife’s version, itself provides for cohabitation for an in- 
definite period. Thus it is. apparent that there was no 
contemplation that there should be an immediate separa- 
tion, but, on the contrary, a clear and undisputed under- 
standing that continued cohabitation was feasible and 
within the desire of both parties. Nor was there an inm- 
mediate separation. The parties lived together for a time _ 
thereafter. Society has an indubitable interest in the pres- 
ervation of the home, and the perpetuity of.the domestic 
relations. Whatever threatens the continuation of the 
marriage relation, when once established, is a menace 
against society itself. By the terms of this contract, ac- 
cording to the wife’s contention, the perpetuity of the 
marriage relation was subject to the whim of the wife. 
She was in possession of all the real estate and strenu- 
ously asserted her ownership of all the personal property. 
While the rigor of the common law, which accorded to 
the wife a place of dependence and submission to the will 
of the husband, and declaring her incapable of holding 
property in her own right, has been greatly modified by 
statute, the reformation can never have contemplated a 
situation such as that shown in this record, where the 
wife, by an unconscionable contract, has become “monarch 
of all she surveys,” claiming the undisputed right to 
terminate the marriage relation at will, keeping all the 
property, and turning the husband upon the world with 
a hare pittance for his subsistence. It may be admitted 
that where serious disputes have once arisen between hus- 
band and wife as to the ownership of the real property 
upon which the family resides, and from which the com- 
mon livelihood is derived, the domestic happiness is in 
jeopardy. But a contract entered into looking to a set- 
tlement of the dispute, and contemplating a continuation 
of the marriage relation, can not be upheld if, instead of 
promoting and encouraging a restoration of domestic 
peace, it in fact gives to one of the parties a strong motive 
to encourage discord. The contract in the case at bar, as 
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understood by the wife, removed from her one of the most 
potent restraints upon her temper. The domestic happi- 
ness of few families would be secure with such a contract 
between husband and wife in force. 

The contract was calculated to bring about a separation. 
It is therefore distinguished from those cases where a sep- 
aration has already taken place, or where one takes place 
immediately in pursuance of the agreement, and the situa- 

tion already developed is such that future cohabitation 
would likely be inconsistent with the health and happi- 
ness of the parties. In the case of Randall v. Randall, 37 
Mich., 563, it is held that “a contract between husband 
and wife will not be sustained when likely to favor a sep- 
aration that has not yet taken place.” In the opinion 
in that case Chief Justice Cooley says: “It is not the 
policy of the law to encourage such separations, or to 
favor them by supporting such arrangements as are cal- 
culated to bring them about. It has accordingly been de- 
cided that articles calculated to favor a separation which 
has not yet taken place will not be supported. [Citing 
Durant v. Titley, 7 Price [Eng.], 577; St. John v. St. John, 
11 Ves. Ch. [Eng.J, 526; Westmeath v. Westmeath, Jac. 
[Eng.], 126.] But when a separation has actually taken 
place, or when it has been fully decided upon, and the arti- 
cles contemplate a suitable provision for the wife and 
children, or an equitable and suitable division of the prop- 
crty, the benefits of which both have enjoyed during cov- 
erture, no principle of public policy is disturbed by them; 
on the contrary, if they are fair and equal, and not the re- 
sult of fraud or coercion, reasons abundant may be found 
for supporting them.” In the case of Boland v. O’Neil. 
72 Conn., 217, it is said: “No agreement looking to a 
future separation of husband and wife, nor for her mainte- 
nance after such separation, will be upheld by a court of 
equity.” In the case of Hutton v. Hutton’s Admr.,3 Pa. St. 
[3 Barr], 100, the supreme court of Pennsylvania says: 
“Deeds for the separation of husband and wife, are valid 
and effectual both in law and equity, provided their ob- 
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ject be actual and immediate, and not a contingent or 
future separation.” At page 104 it is said: “It is con- 
ceded that the policy of the law does not sanction con- 
tracts by which husband and wife may be induced to sep- 
arate.” In the case of Jenne v. Marble, 37 Mich., 319, 
320, it is said: “The law does not intend any rule that 
will tend to destroy the value and confidence of the mari- 
tal relation.” In Wilde v. Wilde, 37 Nebr., 891, this 
court has said that a contract between husband and wife, 
manifestly against public policy or sound morals, will 
not be enforced. - 

It sufficiently appears that the contract upon the terms 
contended for by the wife can not be upheld, as being 
manifestly against public policy. The findings and judg- 
ment of the district court are fully sustained by the evi- 
dence. It is therefore recommended that the judgment 
of the district court be in all respects, affirmed. 


Hastincs and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment.-of the district court is 


AFFIRMED. 


Nore.—Marriage.—Divorce.—Law Favors the Former. Disfavors the 
Latter.—Public Policy. It is the settled policy of the law to favor 
marriage, and to discourage divorce. 

A marriage legal where solemnized, is valid everywhere.—Hills v. 
State, 61 Nebr., 589. 

Where a party leaves the state of his domicile and resides tem- 
porarily in another state for the statutory period, merely for the 
purpose of obtaining a divorce, the marriage relation is not dissolved 
by the decree of the foreign court. Dunham v. Dunham, 57 Ill. App., 
475, 500, affirmed in 162 Ill., 589, 614; Beach v. Beach, 4 Okla., 359, 399. 
A citizen of one state can not obtain a divorce in another state, 
which could not be obtained in the state of his or her domicile, 
where the removal was merely for the purpose of evading their own 
laws. Hanover v. Turner, 14 Mass. 227; Brown v. Brown, 14 N. J. 
q., 78. 

Quwre—Did the rule that the law favors marriage and discourages 
divorce originate in Christian morality? or was it a principle, trans- 
planted from the civil law, which originated at the time Augustus 
taxed old .bachelors, and paid bounties for babies because celibacy 
had become prevalent during the civil wars contra publicam politiam ? 
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A note executed by a husband to his wife living separate from 
him to induce her to return, can not be enforced by the wife. 
Copeland v. Boaz, 40 Am. Rep. [Tenn. ], 89. Contra: Phillips v. Meyers, 
25 Am. Rep. [lll.], 295. 

The full faith and credit clause of the Federal Constitution, is not 
violated by the refusal of the Massachusetts courts, acting in ac- 
cordance with Massachusetts Public Statutes, chapter 146, sec. 41, 
to give effect to a decree of divorce rendered by a court of another 
state in favor of one who temporarily left the state of Massa- 
ehusetts, where he was domiciled, for the purpose of obtaining a 
divorce for a cause which occurred in that state while the parties 
resided there, but which was not a ground for divorce in that state. 
Andrews v. Andretos, 188 U. S., 14. Brewer, Shiras and Peckham, JJ., 
dissenting. 

The appearance of the non-resident drendant. can not invest a 
court with jurisdiction of a suit for divorce instituted by a person 
who has no bona-fide domicile within the state. Andrews v. Andrews, 
188 U. §., 14. Brewer, Shiras aud Peckham, JJ., dissenting.—RE- 
PORTER. 


J. C. WILSON, APPELLEL, V. HENRY GRIESS ET AL., AP- 
PELLEES, IMPLEADED WITH FARMERS’ STATE BANK OF 
SARONVILLE, APPELLANT. 

Firep May 21, 1902. No. 11,666. 
Commissioner’s opinion, Department No. 2. 


1. Bank: Note: Connection: RENEWAL: INCLUDING ANOTHER DEBT: 
DIrEcT PecuNIARY INTEREST. A national bank, which held a note 
of $490 for collection, belonging to another bank, of which it 
was a large stockholder, took a renewal thereof and included in 
such renewal note an amount of its own unsecured debt against 
the maker sufficient to make the amount of the renewal note 
$815.45, and at the same time obtained a mortgage upon the 
homestead of the debtor, signed by himself and wife, to secure 
the payment of the said renewal note. Held, That the national 
bank and its stockholders had a direct pecuniary and beneficial 
interest in the transaction. 


2. Acknowledgment: ASSISTANT CASHIER: MortTeaGE Voip. The 
assistant cashier of such bank, who was also a director and 
stockholder thereof, was the notary public before whom the 
mortgage was acknowledged. Held, That he could not lawfully 
take such acknowledgment; that he was disqualified to act as 
such officer on account of his direct pecuniary interest in the 
matter, and that the acknowledgment and the mortgage were 
both void. 
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APPEAL from the district court for Hamilton county. 
Heard below before SORNBORGER, J. Affirmed. 


Thomas H. Matters, for apppellant. 
Hainer & Smith, contra. 


Barnes, C. 


One J. C. Wilson commenced an action in the district 
court of Hamilton county against Henry Griess and Chris- 
tina Griess, his wife, the Farmers’ State Bank of Saron- 
ville, Nebraska, Jacob Griess and the Sutton National 
Bank, to foreclose a certain mortgage for $350, executed 
by Henry Griess and Christina Griess upon the southwest 
quarter of section 27, township 9 north, range 5 west, sit- 
uated in said county. The petition for foreclosure was in 
the usual form; service was: made upon all of the defend- 
ants, and the Farmers’ State Bank of Saronville filed its 
answer in the nature of a cross-petition praying for. the 
foreclosure of a mortgage alleged to have been executed 
to it by the defendants Henry Griess and Christina Griess, 
upon the same tract of-land to secure the payment of a 
promissory note for $815.45, dated June 2, 1894. Default 
was taken against the defendants, Henry Griess and Chris- 
tina Griess, and on the 8th day of December, 1896, a decree 
was rendered foreclosing the mortgage of the plaintiff, 
Wilson, and also the mortgage belonging to the Farmers’ 
State Bank of Saronville. The amount found due said 
bank was not inserted in the decree, and afterwards, on the 
29th day of September, 1897, it was agreed in open court 
by and between the defendants Henry Griess and Chris- 
tina Griess and the Farmers’ State Bank of Saronville 
that so much of the decree as related to the mortgage of the 
bank should be vacated, and that the defendants Henry 
Griess and Christina Griess be allowed twenty days to 
plead to its said answer and cross-petition. The cross- 
petitioner was allowed ten days thereafter to reply, and 
thereupon the cause was continued until the next term of 
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court. In accordance with the said arrangements, the 
answer of Henry Griess and Christina Griess to the answer 
and cross-petition of the bank was duly filed. It was 
alleged in the said answer that the mortgage set. out in the 
answer and cross-petition of the bank described the home- 
stead of the answering defendants; that the same was 
never executed by them knowingly, but was obtained by 
means of fraud, misrepresentation and deceit practiced 
upon them by and through the First National Bank of 
Sutton; that the notary who took the acknowledgment. of 
the mortgage was an officer, director and stockholder of 
the First National Bank of Sutton; that said bank and the 
said notary had a direct pecuniary beneficial interest in 
the transaction; that the note and mortgage in question 
was not owned by, and was not the property of, the bank 
of Saronville, but was in fact and in truth the property 
of the First National Bank of Sutton, which, it was 
alleged, was the real party in interest in the case. Usury 
and numerous other defenses wére also pleaded in the 
answer, and many transactions between the answering de- 
fendants and the First National Bank of Sutton were set 
forth at large in the pleadings, and it was alleged that the 
First National Bank of Sutton ought to be made a party 
to the suit. The answer concluded with a prayer that the 
said bank be made a party; that summons be served upon it ; 
that it be required to answer, and that an accounting be 
had between the answering defendants and the said banks: 
that the mortgage be declared void and held for naught; 
and that the answering defendants recover from the First 
National Bank of Sutton whatever sum should be found 
due them from the said bank’on a full and complete ac- 
counting in regard to all of the transactions set forth in 
the answer. Thereupon the First National Bank of Si. 
ton was made a party defendant, and filed its answer to 
the answer and cross-petition of Henry Griess and Chris- 
tina Griess. The Farmers’ State Bank of Saronville filed 
a reply to said answer, and upon the issues thus joined the 
cause was tried to the court. After the introduction of 


os 
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the evidence the court took the case under advisement, 
and at a succeeding term made a general finding for the 
defendants Henry Griess and Christina Griess, and by its 
decree dismissed the cross-petition of the Farmers’ State 
Bank of Saronville, with costs. Thereupon the said bank 
brought the case to this court on appeal. 

A large amount of evidence. was taken upon the trial 
bearing upon all of the questions raised by the pleadings, 
and a portion of said evidence will be hereinafter noticed. 
If the acknowledgment of the mortgage in question is void, 
the decree of the district court must be affirmed. We will 
now proceed to determine that question. 

1. It is contended by the appellees that the acknowledg- 
ment of the mortgage is void because the land described 
therein is the homestead of Henry Griess and his wife, 
Christina Griess; that Theodore Miller, the notary who 
took the acknowledgment, was at the time an officer, di- 
rector and stockholder in the First National Bank of Sut- 
ton; that said bank was the real party in interest; and that 
said bank and the said Miller had a direct pecuniary bene- 
ficial interest in the transaction. It is the established law 
of many of the states that where the officer taking an 
acknowledgment of a mortgage has a direct pecuniary or 
beneficial interest in obtaining the same he is disqualified 
thereby, and the acknowledgment is void. This rule of law 
is commented upon, and in fact acknowledged and ap- 
proved, by this court in Horbach v. Tyrrell, 48 Nebr., 514, 
and Havemeyer v. Dahn, 48 Nebr., 536. We will now ex- 

‘amine the record and evidence herein, and determine 
whether or not this case comes within this well-settled rule. 
The evidence shows without conflict that on and before the 
2d day of June, 1894, the First National Bank of Sutton 
held a note against Henry Griess for $1,592, besides some 
other items of unsecured indebtedness; that it had in its 
possession, as agent for the appellant, a note signed by 
Henry Griess for $490 which was also unsecured; that at 

_gaid time Theodore Miller, the notary public who took the 

acknowledgment to the mortgage in question, was a di- 
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rector and stockholder in said National Bank, and was 
its assistant cashier; that one M. L. Luebben was its cash- 
ier; that the said National Bank owned a large amount of 
the stock of the Farmers’ State Bank of Saronville, and 
that cashier, Luebben, was the vice-president of said last 
named bank; that the First Nationa] Bank was largely 
interested in the Saronville bank and helped it to loan its 
money. . It is also shown that at that time Henry Griess 
owned the northwest quarter of section 27, and also the 
southwest quarter of that section, which is the land in 
controversy; and that he resided upon said southwest 
quarter with his wife, Christina Griess, and the other 
members of the family; and that for many years it had 
been, and was at said time, his homestead; that a short 
time prior to the said 2d day of June, Miller had been out 
to the farm to visit Griess and wife, and had told Griess 
that hé could get him a Joan of $1,800 upon the north quar- 
ter of his land, which would take up a mortgage of $1,000 
about to become due thereon, and give him, the said Griess, 
£800 to apply upon his other debts; that Griess and his 
wife had agreed to come into the bank and make an appli- 
cation for the loan, or execute a mortgage upon the north 
quarter of their land, and thus perfect the loan. It is 
shown further that in accordance with said arrangement. 
Griess and his wife went to the bank on the 2d day of Juue, 
aforesaid, where they found Miller and Luebben; that such 
proceedings were had and arrangements made that Griess 
ind wife executed a note for $1,881 to the First Nationai 
Bank of Sutton, and secured its payment by a mortgage 
upon the north quarter of their land, thus covering the 
amount due on the $1,592 note and some other items which 
were not clearly explained; and in addition thereto it ap- 
pears that they executed another note for $815.45 to the 
Farmers’ State Bank of Saronville, and secured the pay- 
ment thereof by a mortgage upon their homestead, to wif, 
the southwest quarter of section 27, which note and mort- 
gage are the ones in question in this suit. The note for $490 
which the National Bank held for the Saronville Bank 
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was a part of the consideration of this note and mortgage 
for $815.45. The balance of the consideration was made 
up of certain unsecured items of indebtedness which the 
National Bank owned and held against Henry Griess. The 
note for $490 was also an unsecured debt. By taking this 
note for $815.45 and the mortgage securing the payment 
of the same, there was thus secured a debt of $490, with 
interest, belonging to the Farmers’ State Bank of Saron- 
ville, and an additional amount sufficient to make up the 
$815.45 of unsecured indebtedness belonging to the First 
National Bank of Sutton. Thereupon the First National 
Bank credited the Farmers’ State Bank with the amount 
of the $490. The balance of the $815.45 was clearly and 
undoubtedly the property of the First National Bank, and 
remained so until the note was transmitted to the Farmers’ 
State Bank, and settlement made for it between them. It 
is not claimed that the Farmers’ State Bank of Saronville 
ever had any interest in the indebtedness which made up the 
$815.45 note, except that evidenced by the $490 note. On 
June 8, 1894, the First National Bank charged the Farm- 
ers’ State Bank with the amount of the $815.45 note, and 
gave the Farmers’ State Bank credit for the $490 note, 
with interest thereon; the Farmers’ State Bank subse- 
quently made corresponding entries upon its books. The 
question arises, did the. First Naticnal Bank of Sutton 
have a direct pecuniary and beneficial interest in the note 
of $815.45, and the mortgage securing the same when they 
were executed, and was Theodore Miller, the director, 
stockholder and assistant cashier of the bank, competent 
to take the acknowledgment of the mortgage? It can not 
be contended, in the face of these undisputed facts, that 
the First National Bank of Sutton did not have a direct 
pecuniary interest in the note for $815.45 and the mortgage 
securing the same. It was directly interested in nearly 
one-half of the consideration which made up this note. 
Besides it secured that amount of unsecured indebtedness, 
which certainly was a matter of pecuniary interest to it. 
It secured for the appellant at least $490 of an unsecured 
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indebtedness, and was thus enabled to turn over the note 
and mortgage to the appellant, and receive as a cash credit 
the amount of its own direct interest in the transaction. 
In addition thereto, being a large stockholder of the ap- 
pellant bank, there would indirectly accrue to it the bene- 
fits derived from the collection of the balance of the note. 
The notary, Miller, was not only a director, and assistant 
cashier of the First National Bank, but he was also a stock- 
holder thereof. The stockholders of a banking corpora- 
tion are the persons, and the only persons, directly in- 
terested in its assets and in the collection of the moneys 
due it. Therefore, not only was the First National Bank 
directly interested in a pecuniary way in this transaction, 
but the stockholder Miller also had a direct pecuniary 
beneficial interest therein. 

2. In Horbach v. Tyrrell, and Havemeyer v. Dahi, supra, 
both in the syllabi and in the body of the opinions, it is 
conceded as a general proposition that an officer who is 
a party to a conveyance or interested therein is disqual- 
ified from taking the acknowledgment of a mortgage in 
which he has a beneficial interest. In the case of Work- 
man’s Mutual Aid Ass’n v. Monroe, 53S. W. Rep. [Tex.], 
1029, the notary taking the acknowledgment of a contract 
creating a lien upon the homestead was a director and 
stockholder in the association obtaining the lien, and it 
was held that the acknowledgment was void because he had 
a pecuniary interest in the transaction. In Bexar Build- 
ing & Loan Ass’n v. Heady, 50 8. W. Rep. [Tex.], 1079, the 
notary was secretary and a stockholder of the association. 
It was held that an acknowledgment taken by him was 
void because he had a direct pecuniary beneficial interest 
in the transaction. In Kothe v. Krag-Reynolds Co., 50 N. 
BE. Rep. [{Ind.], 594, it was held that an acknowledgment 
of a mortgage taken by a notary who was a stockholder 
and officer in the corporation which was the mortgagee 
was void, both irrespective of the statute and also under 
the express provisions thereof prohibiting an officer of a 
corporation from acting as a notary in its business. This 
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is a well-considered case, and collates a large number of 
authorities holding to the same effect. In Smith v. Clark, 
69 N. W. Rep. [Ja.], 1011, it was held that an acknowl- 
edgment of a mortgage taken by a notary. who is a stock- 
holder in a bank which is a beneficiary under the mort- 
gage is void. In this case the mortgage was not taken to 
the bank, but to another, to secure an indebtedness which 
was subsequently to be paid to the bank, and yet it was 
held that an acknowledgment taken by the notary, who 
was simply a stockholder in the bank, rendered it void. 
In Miles rv. Nelicy, 40 S. W. Rep. [Tex.], 599, it was held 
that a managing agent and stockholder in a building and 
loan association could not take an acknowledgment of a 
mortgage to the association, because of his pecuniary inter- 
ests therein. It is contended by the appellant that because 
the interest of the First National Bank of Sutton in the 
note and mortgage in controversy was small, that no such 
beneficial interest in a pecuniary way would accrue to Mil- 
Jer, the cashier, stockholder and director of said bank, as 
would render him disqualified, by reason thereof, to take 
the acknowledgment. We hold that this is not a question 
of degree or amount of interest; that, if there was any ben- 
eficial interest in a pecuniary way which would accrue to 
Miller by reason of these transactions, he was disqualified 
from taking the acknowledgment to the mortgage in ques- 
tion. Ordinarily, a mortgage is good between the parties 
thereto without an acknowledgment; but in this case the 
land was a homestead, and under the express provisions 
of our own statutes it could not be conveyed or encum- 
bered without the acknowledzment of the wife, made in full 
compliance with all the requirements of the law in that 
behalf. It follows that, if the acknowledgment is void, 
then the mortgage itself is void, and the decree of the dis- 
trict. court dismissing the appellant’s cross-petition is right. 
We are constrained to hold that the First National Bank 
of Sutton had such a direct pecuniary and beneficial in- 
terest in -the note and mortgage in suit as rendered its 
cashier, director and stockholder disqualified from taking 
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the acknowledgment in question herein. We further hold 
that the mortgage was void for want of a legal acknow!- 
edgment. This renders it unnecessary for us to discuss 
or determine any of the other questions presented by the 
record herein. 

For the foregoing reasons we recommend that the decree 
of the district court be affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


GRAND LODGE OF THE ANCIENT ORDER OF UNITED WORKMEN 
OF NEBRASKA VY. FRANTISKA BARTES. 


FILED May 21, 1902. No. 11,764. 
‘Commissioner’s opinion, Department No. 2. 


1. Fraternal Beneficiary Association: Domestic CorPoRATION: SERV- 
ICE oF Process. A fraternal beneficiary association, having a 
grand lodge and principal place of business in this state, and 
which is doing an insurance business therein, is a domestic cor- 
poration or association, under the provisions of section 91, 
chapter 43, of the Compiled Statutes; and service of summons 
should be made upon it according to the provisions of chapter 
2 of the Code, providing for service of summons on corporations 
and insurance companies. 


re) 


¢ : 3 : ANSWER: OBJECTION TO JuRISDIC- 
TION: Watver. Where such association is not privileged from 
being sued in the county where the action against it is com- 
menced, and it appears in such action and files an answer which 
contains an objection to the jurisdiction, and also a defense to 
the action upon the merits thereof, such answer is a waiver of 
the jurisdictional questions, and the case should be proceeded 
in, and tried upon its merits. 


3. Proof: Facts STATED IN ANSWER: DEFEcT In NAME oF Party DE- 
FENDANT. It is reversible error to refuse to allow a defendant 
to introduce proof of the facts stated in its answer as a defense 
to the plaintiff’s petition, on the ground of a defect in the name 
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of the party defendant as set forth in said petition, where the 
court has previously overruled defendant’s objections to juris- 
diction over its person, and required it to answer. 


Error from the district court for Colfax county. Tried 
helow before Westover, J. Reversed. 


W. P. Hall and Vatthew Gering, for plaintiff in error. 


Frank Dolezal, contra, 


Barngs, C. 


On the 17th day of March, 1899, Frantiska Bartes filed 
her petition in the district court of Colfax county to re- 
cover the sum of $2,000, claimed to be due to her on a 
certificate of insurance issued by the Grand Lodge of the 
Ancient Order of United Workmen of Nebraska to her 
deceased husband, Joseph Bartes, which certificate bore 
date the 14th of August, 1894, and was issued to the de- 
ceased as a member of the workman degree of Jan Zizka 
Lodge, No. 295, subordinate to the said grand lodge. The 
petition was in the usual form, and the allegations con- 
tained therein were sufficient to constitute a cause of ac- 
tion. The only defect which appeared therein was that the 
suit was brought against the Ancient Order of United 
Workmen by its generic or common name, instead of the 
(irand Lodge of the Ancient Order of United Workmen of 
Nebraska, the association which issued the certificate. It 
was alleged in the petition that the defendant so desig- 
nated by its generic or common name “was a foreign fra- 
ternal order, duly organized and existing and doing the 
business of life insurance on the lodge plan under and by 
virtue of the laws of the state of Nebraska; said defendant 
not being organized or existing under the laws of this state 
but doing its business of life insurance in this state under 
the Jaws hereof.” It was not alleged in the petition when, 
where, how or under the laws of what state or country, 
the defendant designated therein was organized. Upon 
filing of her petition the plointiff cansed a summons to 

Dd) 
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be issued by the clerk of the district court of Colfax county, 
directed to the sheriff of Lancaster county, who served the 
same upon John F. Cornell, the then auditor of public 
accounts of this state. Correll forwarded the copy of the 
summons so served upon him to the officers of the Grand 
Lodge of the Ancient Order of United Workmen of Ne- 
braska, at their general offices and place of business in 
Grand Island. At the May term of the district court in Col- 
fax county the grand lodge aforesaid appeared specially 
in said cause, and objected to the jurisdiction of the court, 
because no summons had been served upon it in the man- 
ner provided by law. This objection was set forth in many 
different ways,.and was properly substantiated by affi- 
davits and otherwise; and upon consideration of the said 
objection the district court overruled the same, allowed 
the defendant the grand lodge forty days in which to file 
its answer, and the plaintiff was given twenty days there- 
after in which to reply. The defendant’s amended answer, 
on which the cause was finally tried, was filed on the 29th 
day of July, 1899. In the said answer the defendant again 
raised the question of jurisdiction. In addition thereto it 
set forth in the answer matters and things which consti- 
tuted a defense to the action upon the merits, among which 
was an allegation that the certificate upon which the suit 
was brought, was obtained by fraud and misrepresenta- 
tion on the part of the defendant as to his age; that by 
reason thereof, according to the by-laws of the order of 
which the deceased was a member, said certificate was null 
and void. ‘A reply was filed to this answer, in which the 
plaintiff pleaded a waiver on the part of the defendant, 
and an estoppel. The cause came on for trial at the No- 
vember, 1899, term of court, and was tried toa jurv. After 
the jury was impaneled, the defendant admitted that the 
Grand Lodge of the Ancient. Order of United Workmen of 
Nebraska issued the certificate in question by and through 
its grand master workman, J. G. Tate, and its grand re- 
corder, George H. Barber; that the certificate was also 
signed by Master Workman John Koza, and Recorder J. 
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B. Mathauser, of Jan Zizka Lodge, No. 295, of which the 
deceased was a member; that Frantiska Bartes, the plain- 
tiff, was the beneficiary named in said certificate, and was 
also the wife of the late Joseph Bartes, deceased; that 
proof of death, as required by law, had been furnished; 
that Joseph Bartes was a. resident of Colfax county at 
the time of his death; and that he died therein. Thereupon 
the plaintiff introduced the certificate in evidence, tugether 
with other testimony, and then admitted that on the 12th 
day of December, 1898, at Clarkson, Nebraska, there was 
tendered to her, in lawful money of the United States, the 
sum of $48.60, together with interest thereon at the rate 
of seven per cent. per annum, upon each payment from the 
date when the deceased entered the lodge to the date of 
his death; that the tender was made by M. EB. Sholtz, grand 
master workman of the defendant, the Grand Lodge of the 
Ancient Order of United Workien of the state of Ne- 
braska, to her personally, which tender included all the 
assessments which had been paid by the deceased, Joseph 
Bartes. It was also admitted by the plaintiff that the 
signature on the first page of Exhibit 2, found in the rec- 
ord, to wit, the name of Joseph Bartes, was signed by him 
at the time therein stated; and that the signature on page 
three of Exhibit 2 was also signed by him, and that the 
same was in his handwriting. The plaintiff having rested 
her case, the defendant offered evidence to sustain the 
allegations of its answer, and establish the defenses therein 
contained. This evidence was objected to, and the objec- 
tions were sustained, whereupon the plaintiff moved the 
court for a verdict in her favor. The defendant again 
offered evidence in detail tending to establish all of the 
allegations and matters of defense set forth in its answer. 
Objections to these offers were sustained, exceptions were 
duly noted thereto, and the court thereupon sustained the 
plaintiff’s motion and directed the jury to return a ver- 
dict in her favor for the sum claimed in her petition, to 
wit, $2,000, with interest, to which the defendant excepted. 
The jury returned a verdict in accordance with said direc- 
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tion. The defendant again excepted to all of the proceed- 
ings, filed a motion for a new trial, which was overruled, 
judgment was entered upon the verdict, and the defendant 
brought the case to this court by a petition in error. Here- 
after the defendant in the court below will be called the 
“ plaintiff,” and the plaintiff in said court will be desic- 
nated as the “ defendant.” 

1. The plaintiff contends that the court erred in over- 
ruling its special appearance and objection to the juris- 
diction, and requiring it to answer the petition of the de- 
fendant, because no service of summons had ever been 
made upon it in the manner provided by law. As we have 
heretofore stated, there. was an attempt to allege in the 
petition that the Ancient Order of United Workmen was 
a foreign fraternal order, and service was sought to be 
made upon it by issuing a summons to the sheriff of Lan- 
caster county, and having the same served upon the auditor 
of public accounts. There was a signal failure to accom- 
plish this purpose. If the allegations of the petition on 
this point amount to anything they show, in effect, that 
the plaintff was and is a fraternal beneficiary association, 
organized and doing business as such in this state, and is 
a domestic corporation. The record herein fully estab- 
lishes the fact that the certificate upon which this suit 
was brought was issued by the Grand Lodge of the 
Ancient Order of United Workimen of the state of Ne- 
braska. Section 91 of chapter 43 of the Compiled Stat- 
utes, relating to fraternal beneficiary associations, pro- 
vides: “A fraternal beneficiary association is hereby 
declared to be a corporation, society or voluntary as- 
sociation formed or organized and carried on for the sole 
benefit of its members and their beneficiaries, and not 
for profit. Each such society shall have a lodge system, 
with a ritualistic form of work and representative form 
of government.” The Grand Lodge of the Ancient Order 
of United Workmen of the state of Nebraska is therefore 
a domestic corporation or association, and service of sum- 
mons must be made upon it in the manner described in 
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chapter 2 of title 5 of the Code, providing for the service 
of summons upon corporations and insurance companies. 
The summons in this case should have been directed to the 
sheriff of Hall county and served upon the grand master 
workman, or other chief officer or managing agent found at 
the offices of the said corporation, or association at its 
place of business in Grand Island. This was not done; 
and if the plaintiff had stood upon its special appearance, 
and had not answered to the merits, the court would have 
had no jurisdiction to proceed in the matter. It is further 
provided in the act relating to these associations that they 
may be sued in any county in this state in which is kept 
their proper place of business, or in which the beneficiary 
contract was made, or in which the death of the member 
occurred, or in the county of the residence of such deceased 
meinber. Therefore this action was properly commenced 
in Colfax county, and a summons issued and directed to 
the sheriff of Hall county, and served upon the association 
in the manner stated, would have conferred jurisdiction 
upon the court to proceed to the trial of the action and 
render a proper and suitable judgment therein. This is 
not a case where the association was privileged from being 
sued in the county where the action was commenced. We 
hold, therefore, that when the plaintiff herein answered 
over, after its objection to the jurisdiction of the court 
had been overruled, such answer to the merits conferred 
jurisdiction upon the court over the person of the plaintiff, 
and that part of its answer objecting to the jurisdiction 
was of no effect whatever; that the district court of Colfax 
county, upon the filing of the plaintiff’s answer, had full 
authority to try and dispose of all of the questions in- 
volved in the case upon their merits. Walker v. Turner, 
27 Nebr., 103, 106. ; 
_ Q. The plaintiff made no objection to the name by which 
it had been sued. It filed no plea in abatement, and by 
answering to the merits it disclosed its real and true name, 
and gave the court information by which it might have 
corrected the defect in the name of the plaintiff as set 
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forth in the petition. Having failed to make any objec- 
tion thereto, it can not now claim any advantage by rea- 
son of a defect in the name of the party defendant as set 
out in the petition in the court below. Plaintiff was in 
court for all purposes upon the filing of its answer, and 
the action shonld have proceeded against it by its true and 
proper name and designation. 

3. The plaintiff contends that the court erred in sustain- 
ing defendant’s objections to the introduction of its evi- 
dence offered for the purpose of establishing its defense 
upon the merits. It seems that the trial court sustained 
the objections upon the theory that the plaintiff was not 
properly in court, and was not the proper defendant in the 
action. Having held that the objection to the jurisdiction 
and the special appearance was not well taken, and having 
required this plaintiff to answer to the merits and having 
allowed the defendant the benefits obtained by reason of 
the admissions made on the part of the plaintiff, obviating 
the necessity for the identification of the certificate in suit, 
and proof of the fact of its proper issuance, we are nnable 
to see by what process of reasoning the court afterwards 
reached the conclusion that the plaintiff was not entitled 
to be heard in its defense to the action hy the introduction 
of its evidence in support thereof. The record in this case 
shows beyond question that the suit should have been 
brought against the plaintiff in error as the Grand Lodge 
of the Ancient Order of United Workmen of Nebraska. 
Tt was the association which issued the certificate upon 
which the action was based. It was the only body possess- 
ing the power to levy and collect the assessments neces- - 
sary to pay the amount of the certificate, or a judgment, 
if one should be obtained thereon. This being true, the 
plaintiff was the proper defendant and the real party in 
interest in said action, and should have been allowed to 
make its defense and have its day in court. We may well 
question the validity of the judgment herein. [It is diffi- 
cult to see how, without the appearance of the plaintiff, 
a judgment against the generic name or designation of 
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the Ancient Order of United Workmen could in any man- 
ner bind the plaintiff. How could such a judgment be col- 
lected? It is not contended that the Ancient Order of 
United Workmen, as designated in the petition in the court 
below, has any property or effects in this state upon which 
an execution could be levied, if the law permitted the levy 
of an execution in such cases. It is not claimed or sug- 
gested that the Ancient Order of United Workmen, by 
such designation, has any power or authority to levy as- 
sessments to pay the amount of the judgment obtained 
herein, or in any way enforce the payment of such assess- 
ments, if levied. he court should have required the de- 
fendant to amend or change the petition so as to properly 
describe the plaintiff herein by its proper name and desig- 
nation before the final submission of the case. We hold 
that the plaintiff was in court, but we decline to deter- 
mine in this proceeding whether or not the judgment is 
binding upon it. We further hold that the court erred in 
refusing to allow the plaintiff to introduce its evidence in 
support of the allegations of its answer, and make its 
proper defense on the trial of this cause. The plaintiff 
has never had its day in court, and for that reason the 
judgment should be reversed and the cause remanded for 
a new trial. 

We therefore recommend that the judgment of the dis- 
trict court be reversed, and that this cause be remanded 
for a new trial, with leave to the defendant to correct her 
petition as suggested herein. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, and the cause remanded for a new trial, 
with directions to allow the defendant in error to properly 
correct her petition as to the name of the party defendant. 


REVERSED AND REMANDED. 
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FARMERS’ MUTUAL INSURANCE COMPANY V. SAMUEL A. 
KINNEY. 


Fimep May 21, 1902. No. 11,362. 
Commissioner’s opinion, Department No. 2. 


1. Mutual Insurance Company: WHAT CONSTITUTES THE CONTRACT, 
When a mutual insurance company is organized under the pro- 
visions of the laws of this state, the provisions of the statute 
authorizing its organization, the articles of incorporation, and 
by-laws of the company, the application for membership and 
the certificate of membership constitute the contract between 
the company and its policy-holder. ‘ 


2. 3 : SUBSEQUENTLY ENACTED By-Laws. When a member 
of a mutual insurance company agrees in his application to be 
governed by the by-laws and rules “now in force or hereafter 
adopted by said company,” he will be bound by subsequently 
enacted by-laws of his company the same as he is by those in 
force at the time his certificate of membership is issued; pro- 
vided that such subsequent by-laws are reasonable in their na- 
ture, and properly adopted in conformity with the authority 
conferred by the statute upon such company. 


3. Reasonable By-Law. A by-law of a mutual insurance company, 
which provides that the company shall not be liable for any 
loss that may occur while a member is in default of the payment 
of a legal assessment, is a reasonable by-law, and will be upheld. 


4, Policy: Partian Destrucrion: REcEIPT OF SUBSEQUENT ASSESS- 
MENT: WAIVER OF DEFAULT. Where all the property covered 
by a policy of a mutual fire insurance company is not destroyed, 
the receipt of subsequent assessments by the company, from 
a member who has sustained a loss while his policy was sus- 
pended for default in the payment of assessments, will not 
operate as a waiver of such default. 


Error from the district court for Gage county. Tried 
below. before STULL, J. Reversed. 


Edwin M. Coffin, Ernest O. Kretsinger and Elliott J. 
Clements, for plaintiff in error. 


A. D. McCandless and Jefferson H. Broady, contra. 


OLDHAM, C. 


This was an action on a fire insurance policy for dam- 
ages for the alleged loss by fire of a dwelling-house and its 


Vou. 64] JANUARY TERM,1902. 809 


Farmers’ Mutual Ins. Co. v. Kinney. 


contents on the 3d day of November, 1898. The issuing 
and delivering of the policy by the defendant insurance 
company was admitted in the answer, but liability for the 
loss was denied on the ground that an assessment of $5.63 
was made on plaintifi’s policy by the company on the 1st 
day of September, 1898, due notice of which was given to 
plaintiff, and that the same was unpaid at the time the 
fire occurred, and that on the 31st day of October, 1898, 
under the by-laws adopted by the company, the policy of 
plaintiff had lapsed in consequence of his failure to pay 
-his September assessment. Plaintiff admitted that his 
September assessment had not been paid until after the 
fire, but claimed that the assessment had been made with- 
out authority, and that the by-law of the company, under 
which his policy would lapse for non-payment of an assess- 
ment, if in force at all, was adopted after his policy had 
been issued, and that he was, therefore, not bound by it. 
He also contended that the acceptance by the company of 
subsequent assessments on his policy operated as a waiver 
of his delinquency. He also claimed that he had tendered 
the full amount of the assessment to the officers of the 
defendant company before the fire occurred and before his 
‘ policy became inoperative, and because of their negligence 
in not receiving the assessment when tendered the forfeit- 
ure, if any, had been occasioned. The court below sus- 
tained the contention of plaintiff, excluded the evidence 
offered by the defendant company of the passage of the 
by-law under which the policy was suspended for the non- 
payment of the assessment, and directed a verdict for 
plaintiff, and defendant brings error to this court. ~ 
There is no disputed question of fact in the testimony, 
except as to whether or not the plaintiff had tendered the 
amount of the September assessment on his policy to the 
officers of the defendant company prior to the. fire, and 
before his policy had lapsed under the provisions of the 
by-law on which the company relied. But this conflicting 
testimony can only become material in case the defendant 
insurance company has the right to excuse itself from lia- 
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bility under the provisions of a by-law passed after plain- 
tiff’s application had been received and approved and his 
policy issued, for there is no dispute about the fact that 
the by-law was adopted by the company in January, 1896, 
and that plaintiff’s policy was issued in May, 1895. De- 
fendant is a mutual insurance company organized under 
the provisions of chapter 33 of the Session Laws of Ne- 
braska of the year 1891, the same being chapter 43 of Com- 
piled Statutes of 1897. This statute, together with the 
articles of incorporation and the by-laws of defendant 
company, and the written application made by the plain- 
tiff, and the certificate of membership issued to him, con- 
stitute the contract between plaintiff and defendant. 
National Masonic Accident Ass’n ». Burr, 44 Nebr., 256, 
62 N. W. Rep., 466; Bacon, Mutual Benefit Societies and 
Life Insurance, 181; Holland v. Supreme Council, 25 Ati. 
Rep. .[N. J.], 367; Ebert v. Mutual Reserve Fund Life 
Ass’n, 83 N. W. Rep. [Minn.], 506; Hughes v. Wisconsin 
Odd Fellows’ Mutual Life Ins. Co., 73 N. W. Rep. [Wis.], 
1015. 2 

Plaintiff’s application for membership in the defendant 
company contained, among other things, the following 
agreement: “I hereby agree to be governed by the articles 
of incorporation, by-laws and rules now in force or here- 
after adopted by said company, and also to pay all assess- 
ments made on me in accordance with the rules and 
by-laws of said company.” This same provision is incor- 
porated in and made a part of the policy on which this 
cause of action was based. The question then, arises, as 
to whether plaintiff, in view of this provision in his appli- 
cation aud certificate of membership, is bound by by-laws, 
reasonable in their nature, and properly adopted under 
an authority conferred by the statute under which the 
company is organized, after he becomes a member of the 
association, An examination of many adjudged cases on 
’ this question leaves no doubt in our mind that under a 
great weight of authority a member of a mutual insurance 
company, who agrees in his application to be bound by sub- 
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sequent by-laws of his association, will, when such subse- 
quent by-laws are reasonable, and enacted under properly 
delegated authority, be bound by those subsequently en- 
acted in the same manner that he is bonnd bv those in 
existence at the time his certificate of membership is is- 
sued. In Hobbs v. fowa Mutual Benefit Ass’n, 47 N. W. 
Rep. [Ta.], 983, 984, it is said: “The members of a mutual 
insurance conipany are presumed to have knowledge of the 
articles of incorporation and by-laws of the company. 
Walsh v. Ins. Co., 30 Ia., 144, 6 Am. Rep., 664; Simeral 
vo. Ins. Co., 18 1a., 322. But it does not follow that they 
will be bound by all those adopted after their contracts of 
membership are made. Whether they will be or not will 
_depend upon the terms of their contract. If that provide 
that members shall be bound by all articles and by-laws 
which may at any time be adopted, we know of no reason 
why it is not valid. In such cases, changes made are not 
in violation of the contract, but are in harmony with it.” 
This doctrine is supported by the holdings in Borgards v. 
Farmers’ Mutual Ins. Co., 44 N. W. Rep. [Mich.}, 856; 
Hughes v. Wisconsin Odd Fellows’ Mutual Life Ins. Vo., 
supra; Stohr v. San Francisco Musieal Fund Saciety, 82 
Cal., 557, 22 Pac. Rep., 1125; Suprene Commandery x, 
Ainsworth, 71 Ala., 436, 443; Korn v. Mutual Assurance 
Society, 6 Cranch [U. S.], 192. See, also, 1 Bacon, Mutual 
Benefit Societies & Life Insurance, sec. 91a, and Niblack, 
Accident Insurance and Benefit Societies, sec. 60. 

The next question to consider is as to whether the by- 
law offered in evidence by the defendant company and 
excluded by the court was a reasonable by-law, properly 
adopted under the authority conferred by statute. The 
‘by-law which was adopted by the annual meeting in 1896 
was an amendment of article 10, of by-laws in force at 
the time plaintiffs policy was issued, and added to article 
10 the provision that: “The company shall not, ‘however, 
be liable for any loss the insured has sustained during 
the time said policy had lapsed by reason of non-payment - 
of assessment.” Under the provisions of section 56, chap- 
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ter 48, Compiled Statutes, mutual fire insurance compa- 
nies are given the usual powers and made subject to the 
usual duties of corporations, and are authorized to make 
such by-laws, not inconsistent with the constitution and 
this act, as deemed necessary. By-laws providing for the 
suspension of members of mutual associations during the 
time of their delinquency in the payment of assessments 
have been held reasonable by this court in the case of 
National Masonic Accident Ass’n v. Burr, supra, and in 
Phenix Ins. Co. v. Bachelder, 32 Nebr., 490. 

The testimony offered by the defendant company tended 
to show that this by-law was properly adopted at the reg- 
ular annual meeting of the stockholders of the company 
held in January, 1896. It would, then, appear that the 
by-law excluded by the court was a valid by-law, properly 
adopted, and binding on the plaintiff, and that if the en- 
eration of hie noliev was suspended for a failure to cou- 
ply with this by-law, defendant should have been per- 
mitted to have shown this fact, unless the assessment for 
which he was in arrears was illegally levied, and without 
binding effect. The only objection alleged against the 
assessment was that it was one made at stated intervals. 
But we see no force in the objection that the assessment 
was one made at stated intervals, becanse such assess- 
ment at stated intervals is provided for in the by-laws 
of the company, and is authorized by section 62, chapter 
43, Compiled Statutes. 

It is finally contended by counsel for plaintiff that, even 
if the by-law on which the insurance company grounded 
its defense is valid and binding on plaintiff, still the ex- 
clusion of this by-law by the trial court was at most 
error without prejudice, in view of the fact that the in- 
surance company had waived the forfeiture by accepting 
assessments from plaintiff subsequent to the fire. The 
evidence in the case discloses the fact that the plaintitf 
had much other valuable property remaining after the 
fire, which is still covered by his policy of insurance. In 
this case the evidence shows clearly that the secretary 
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of the defendant company notified plaintiff that his pay- 
ment of subsequent insurance would not revive his policy 
on the property burned, but that it would revive it on the 
other property, so that there was nothing in its conduct 
that could have led the plaintiff to believe that the defend- 
ant company intended to waive his forfeiture by receipts 
of subsequent instalments on his policy. The facts in 
this case place it clearly within the rule announced in 
National Masonic Accident Ass’n v. Burr, supra, and 
“clearly distinguish it from the rule announced in the 
recent case of Johnston v. Phelps County Farmers’ Mut- 
ual Ins. Co., 68 Nebr., 21. 

We are therefore of the opinion that the learned trial 
court erred in excluding the record of the adoption of the 
by-law offered by the defendant company in the court 
below. We also think that the conflicting evidénce as to 
whether the plaintiff had tendered the amount of his Sep- 
tember assessment to the officers of the defendant com- 
pany before the fire occurred, and as to whether plaintiff’s 
delay in paying the assessment was occasioned by the re- 
quest of defendant’s officers that he wait until some agreed 
changes had been made in the policy because of a former 
loss by fire of some of the property insured, presented dis- 

' puted questions of fact which should have been submitted 
to the jury under proper instructions. 

We therefore recommend that the judgment of the dis- 
trict court be reversed, and the cause remanded for further 
proceedings. 


BARNES and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
this cause is remanded for further proceedings according 
to law. 

REVERSED AND REMANDED. 


Notse.—The by-laws of a mutual insurance company, are a part 
of the contract of insurance. Frans v. TriMountain Mutual Fire 
Ins. Co., 9 Allen [Mass.], 329; Hale v. Mechanics’ JJutual Lns. Cv., 6 
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Civay [Mass.], 169; Brewer v. Chelsea Mutual Fire Ins. Co., 14 Gray 
{Mass.], 203; Basxter v. Chelsea Mutual Fire Ins. Co., 1 Allen [Mass.}, 
294, 

“A proviso [of an insurance policy] in print too fine to be read by 
a person of middle age without spectacles, can not be considered a 
part of the contract.” Barnes v. McMurtry, 29 Nebr., 178, 185,—RE- 
PORTER. 


JOHN D. KNIGHT, EXECUTOR, v. AMOS H. DENMAN ET AL.* 
FILep May 21, 1902. No. 11,503. 
Commissioner’s opinion, Department No. 2. 


1. Pleading: DENIAL IPSORUM VERBORUM: 'TENDERS NO IssvuE. A 
denial of the very words of the allegations of the petition, 
without denying their substance and effect, tenders no issue. 


fae) 


. Negative Pregnant. An answer denying that plaintiff’s testatrix 
on a date named “was the owner in fee simple and entitled to 
possession” of the land in controversy, and denying that she 
died “on or about” said date, being consistent with ownership 
after said date and before she died, and also with ownership 
before and at said date, subject to a right of possession in some- 
one else, does not put the plaintiff upon proof of title. 


. Instruction: LimiraTion: ADVERSE PossEssIon. An instruction 
which states that, if the owner of iands does not bring an action 
against one who wrongfully withholds possession within ten 
years after his cause of action accrues, he loses his right to 
bring or maintain such action, without adding that defendant’s 
possession must be continuous, open, notorious, exclusive and 
adverse during the full period of ten years, is misleading and 
erroneous. 


co 


4. Misleading Instruction: Nor CurEp sy CONFLICTING INSTRUCTION. 
The error in giving an incorrect or misleading instruction is 
not cured by giving other instructions which state the law 
correctly, where the several instructions are inconsistent or 
conflicting, or where, taken as a whole, they may convey an 
erroneous impression. 


ta 


. Occupant: ADVERSE PossEssIoN. An occupant who claims by ad- 
verse possession, must show that he occupied adversely during 
the entire period of ten years. 


: ———: CoLor or TITLE: CLAIM OF RiGHT: INTENTION To 
TRESPASS: JEVIDENCE. Where such occupant entered originally 
without color of title or claim of right, and the acts relied on 
to show entry and occupation were consistent with a mere 


*Rehearing allowed, Judgment of reversal ‘adhered ‘to. 
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intention to trespass from time to time until filertared with 
by the true owner, his testimony that he intended to take 
possession and hold and occupy as owner, uncorroborated by 
acts necessarily indicating such intention, is not sufficient to 
require a finding in his favor. 


Error from the district court for Butler county. Trie.t 
below before Bates. J. Reversed. 


Edmund C. Strode (Matt Miller and Jesse B. Strode, of 
counsel), for plaintiff in error. 


George P. Sheesly, Charles H. Slama and Hdward Ff. 
Good, contra. 


Pounpn, C. 


John D. Knight, as executor of Helena V. W. Knight, 
brought this action against Denman and another to re- 
cover possession of a tract of 320 acres in Butler county. 
He alleges that on and prior to the 25th day of April, 
- 1898, said Helena V. W. Knight was the owner and en- 
titled to the immediate possession of said land; that she 
died on or about said 25th day of April, 1898, leaving a 
last will and testament, -in which plaintiff is named as 
executor; that he was duly appointed executor, pursuant 
thereto, by the county court, qualified and entered upon 
his office, and is entitled to the possession of said prem- 
ises. He further alleges that the defendants unlawfully 
keep him out of possession. The defendant. Deninan, in 
his answer, denies the several allegations of the petition 
seriatim in their very words, and adds a plea of adverse 
possession and the statute of limitations. Issue having 
been joined by reply, a trial was had, resulting in a ver- 
dict and judgment for the defendant. The plaintiff brings 
the cause here on error. 

Plaintiff did not prove title at the trial, and the first 
question to be met is whether such proof was necessary 
under the pleadings. Where there is a general denial, 
or the allegations of title in the plaintiff are otherwise 
denied, it is well settled that plaintiff must establish a 
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title from the-common source, if the parties claim from 
& common source, and from the ultimate source, if they 
do not. As the rule is commonly stated, he must recover 
upon the strength of his own title, not upon the weakness 
of that of his adversary. But the rule has no application 
where plaintiff’s paper title is not put in issue and the 
defendant relies solely upon adverse possession to estab- 
lish an independent title in himself. Such, we think, is 
clearly the case here. The answer tenders no issue what- 
ever as to the title asserted in the petition. A denial of the 
very words of the allegations of the petition, without deny- 
ing their substance and effect, can not be given any force. 
Harden v. Atchison & N. R. Co., 4 Nebr., 521; Kuhland 
vr, Sedgwick, 17 Cal., 123; 1 Ency. Pl. & Pr., T98. The 
answer in the case at bar is particularly obnoxious to this 
objection. It denies that Helena V. W. Knight “on and 
prior to the 25th day of April, 1898, was the owner in fec 
simple and entitled to the possession of” the land in con- 
troversy, and denies that she died “on or about” said date. - 
This is entirely consistent with ownership after April 25, 
1898, and before she died, and also with ownership before 
and at said date, and at her death, subject to a right of 
possession in someone else as tenant or licensee. Plaintiff 
was not put on proof of title by such denials. 

We think one of the instructions of the court which is 
excepted to so palpably wrong that it is not necessary 
to consider any of the other errors assigned. In this in- 
struction the court stated that if the owner of lands does 
not bring an action against one who wrongfully with- 
holds possession within ten years after his cause of action 
accrues he loses his right to bring. or maintain such action. 
This proposition is made very emphatic by an explana- 
tion which is added, to the effect that the right of action 
is lost unless action is brought within ten years from the 
time the owner had a right to bring it, provided the de- 
fendant invokes the protection of the statute. It is ob- 
vious that, without adding that defendant’s possession 
inust be continuous, open, notorious, exclusive and adverse 
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during the full period of ten years, the proposition stated 
in the instruction is misleading and erroneous. The error 
was not cured by giving other instructions which state 
the law as to adverse possession correctly. Other instruc- 
tions may supply details or amplify and explain. But 
where an instruction, as in this ease, covers the whole field 
explicitly, and purports to tell all that is required to bar 
the plaintiff’s action, the further instructions are simply 
in conflict with it and can only produce confusion and mis- 
understanding. Missouri P. R. Co. v. Fox, 56 Nebr., 746; 
Walliams v. McConaughey, 58 Nebr., 656; Knapp v. Chi- 
cago, K. & N. R. Co., 57 Nebr., 195; Jensen v. Halstead, 
61 Nebr., 249. Moreover, in the case at bar the instruc- 
tions, as a whole, convey an erroneous impression. There 
is nothing about them to indicate that the instructions as 
to adverse possession supplement or have any reference 
to the proposition stated in the instruction under review. 
A person unacquainted with the law might well under- 
stand that there is a distinction between actions to main- 
tain the title and those for recovery of possession only; 
that while adverse possession, as defined in some of the in- 
structions, would confer a perfect title, thus of necessity 
cutting plaintiff off, plaintiffs right to maintain an action 
to recover possession might be cut off by mere failure to 
sue in ten years after an entry by defendant, as explained 
in the other instruction, whether the requirements as to 
continued and exclusive adverse possession had been met 
or not. As the plaintiff introduced evidence which, if be- 
lieved, tended to show a reccgnition of his title before the 
ten years had elapsed, the prejudicial character of such 
instructions is manifest. 

But counsel argue that the verdict rendered was the 
only one that could be rendered under the evidence, and 
hence that the judgment must be affirmed without regard 
to errors occurring at the trial. Jeffres v. Cashman, 42 
Nebr., 594; Everett v. Hobleman, 15 Nebr., 376. The ac- 
tion was brought in October, 1898, and defendant claims 


to have entered upon the land and taken adverse pos- 
56 
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session thereof in the spring of 1888. In consequence, the 
nature and character of his acts in 1888 and the intention 
with which they were done, is all-important in determin- 
ing the issue as to adverse possession. An occupant who 
claims by adverse possession must show that he occupied 
adversely and as owner during the entire period of ten 
years. Hull v. Chicago, B. & Q. R. Co., 21 Nebr., 371, 386; 
Chicago, B. &€ Q. R. Co. v. Schalkopf, 54 Nebr., 448, 450; 
Lewon v. Heath, 53 Nebr., 107; Hoffine v. Ewings, 60 
Nebr., 729. While the intention to claim the land need 
not exist at the time of the entry, the statute will not 
begin to run until the possession is adverse, and the acts 
and intention of the occupant are those of an owner. 
Cervena v. Thurston, 59 Nebr., 348, 345. In the case at 
bar, the land was wild and unoccupied, and was chiefly 
suitable for grazing. In 1887 it was made use of by 
herders, in connection with many adjoining tracts of the 
same character. There seems to have been not a little 
contest among rival herders for exclusive use of these 
lands, but all were trespassers, and claimed no right 
or title beyond what immediate occupation with their 
herds might confer. In 1888 Denman leased an adjoin- 
ing tract, and at once began to use the whole section of 
which the land in dispute is a part, as well as some other 
adjacent wild lands, for herding his cattle. He had no 
color of title whatever, and no claim of right. He never 
paid or attempted to pay any taxes. He abandoned the 
other tracts without protest when their owners appeared, 
and during the year 1888, at least, the utmost that he 
did was to keep cattle on the land during the grazing 
season, and drive off other trespassers as they had driven 
him off the year before. He elaims, indeed, to have 
fenced this land in 1888. But the evidence shows merely 
that he built a fence along the line between the land and 
another tract which he held under the lease, and joined 
it to certain fences already existing. The new fence was 
treated as on the land to which he had some right under 
his lease, since the road ran beside it on the land in dis- 
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pute. As he had no color of title, a mere encroachment 
by a fence would not give him possession of any more 
than the strip so occupied. Thus it will be seen that 
during the first year, at least, he did nothing which is 
not entirely consistent with a mere intention to trespass, 
from time to time till interfered with by the true owner. 
We are aware that color of title is not necessary to a claim 
of adverse possession. Gatling v. Lane, 17 Nebr., 77, 80, 
82; Murray v. Romine, 60 Nebr., 94. We concede, also, 
that the motive with which adverse possession is taken, 
whether in good faith, under mistake as to boundaries, 
ov a mistaken claim of right, or in bad faith with an in- 
tention of depriving the true owner without color of right, 
makes no difference. Fitzgerald v. Brewster, 31 Nebr., 51; 
Omaha & Florence Loan & Trust Co. v. Hansen, 32 Nebr., 
449; Tex v,. Pflug, 24 Nebr., 666; Levy v. Yerga, 25 Nebr., 
764, 766; Obernalte v. Edgar, 28 Nebr., 70. But these 
rules do not dispense with the requirement that there be 
adverse possession during the entire period, and that the 
occupant be in as owner. “Every disseisin is a trespass. 
Rut every trespass is not a disseisin. A wrongful inten- 
tion to oust the real owner must clearly appear in order 
to raise an act, which may be only a trespass, to the bad 
eminence of a disseisin.” 4 Kent, Commentaries (12th 
ed.), 535. There must be adverse possession, and, where 
the acts relied on by the claimant are equally consistent 
with mere trespasses, it is obvious that adverse possession 
has not been shown. Where there is color of title or a 
claim of right, pasturing cattle upon the land in season, 
when the only use to which the land is well adapted, is 
undoubtedly sufficient possession. But where there is no 
claim of right, except as it may be inferred from such 
occasional use of the land, it is obvions that such use 
may co-exist with an intention of a different nature from 
that of asserting ownership. Murray v. Romine, 60 Nebr., 
94, 97. The court has had occasion to insist upon this 
element of adverse possession several times. In Colvin: 

v. Republican Valley Land Ass’n, 23 Nebr., 75, it is said: 
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“The possession must not only have been actual, open and 
continuons, but ‘it must have been accompanied by an 
intention on his part to hold the land as the owner of it. 
It must have been under a claim of ownership.” The 
claimant must show by his acts that he entered with the 
intention of claiming as his own. Smith v. Hitchcock, 
38 Nebr., 104. “The fact of possession and its character 
-—the occupant claiming to be the owner of the premises, 
is the test.” Gatling v. Lane, 17 Nebr., 77, 79. Of course, 
it is no matter how this intention is made to appear, and 
ordinarily the nature and character of the oceupancy will 
show it sufficiently. Lewdn v. Heath, 53 Nebr., 707 But 
a plain distinction exists between use of wild lands fer 
pasture by one who has color of title, and similar use by 
one who has no claim of right whatever. The tract in dis- 
‘pute was vacant and unimproved, and was in the con- 
structive possession of Mrs. Knight. Two persous can 
not be severally in possession of the same tract at. the same 
time. Hence, until Denman did more than trespass, he 
was not in possession. Yoryensen v. Yorgensen, 6 Nebr., 
383. Color of title is a strong evidence in such cages 
that the acts are those of an owner. One enters upon 
land under color of title, intending to assert such title. 
He uses it because he believes himself owner and entitled 
to use it as such. ‘ Not so one who has no title or claim 
of right or title whatsoever. He may entertain a purpose 
of occupying as owner and appropriating the property 
or he may merely intend to trespass from time to time 
so long as the owner makes no objection. This is what 
Denman. plainly did with reference to the other half of 
the section of which the land in dispute is a part. It is 
a matter of common knowledge that wild land in manv 
localities was formerly, and in some may be even yet, 
trespassed over by herders in this way without any ol- 
jection, and with no idea of hostile possession. Whether 
Denman was a mere trespasser of this sort, or an adverse 
occupant,.is a question of fact; and the many cases where 
persons claiming under color of title, and paying taxes 
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as owners, have maintained possession of grazing lands 
by pasturing cattle thereon, are in no way decisive. It 
will be found that, in every case decided in this court in 
which the lands were unimproved, there was either color 
of title or else the occupant by paying taxes or by culti- 
vation or iniprovement, did some acts of a decisive char- 
acter which stamped his position as that of an owner. 
This fact was remarked in Ballard v. Hansen, 33 Nebr., 
861. When it is said that the motive with which the occu- 
pant entered is immaterial, this means the motive with 
which he took adverse possession. It does not mean that 
the intention which gives character to equivocal acts, 
making them trespasses or a maintenance of possession as 
the case may be, is to be disregarded. All that we have 
by which to determine the character of Denman’s acts 
during the summer of 1888—and that is the crucial period 
—is his testimony ten years afterward as to his intention. 
Whether what he then did is consistent with his testimony 
is a question for a jury. While there may be enough to 
sustain a verdict in his favor under proper instructions, 
the evidence is far from sufficient to compel such a con- 
clusion. 

We therefore recommend that the judgment be re- 
versed and the cause remanded for a new trial. 


BARNES, C., concurs, and OLDHAM, C., concurs in the 
result. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause is remanded for a new trial. 


REVERSED AND REMANDED. 
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Crry oF LINCOLN v. WILLIAM G. MORRISON ET AL. 
FILED May 21, 1902. No. 11,576. 
Commissioner’s opinion, Department No. 2. 


. Cestui Que Trust as a Preferred Creditor. Misappropriation of a 
trust fund does not entitle cestui que trust, merely as such, and 
for that reason alone, to a preference over general creditors of 
an insolvent trustee. 


= 


. In order to obtain a preference, cestui que trust must show 
that the estate, out of which he claims such preference, has 
been increased to some extent by the misappropriation of the 
trust property; and he is entitled to a preference to the ex- 
tent of such increase only. 


Mo 


. Trust Money: TrustEtr’s Funps: MINGLING: CHARGE Uron WHOLE 
Mass. Where a trustee mingles trust moneys with his own 
funds, cestui que trust is entitled to a charge upon the whole; 
and so long as any portion of the mass into which the trust 
fund has entered remains in any form, it is subject to such 
charge, and may be followed and claimed. 


4. Cestui Que Trust: ONus ProBANpi. The burden is upon cestui que 
trust to show that the trust money did in fact increase the estate 
out of which he seeks a preference, or is represented therein 
in some form. But it seems that where such money has gone 
into the general estate of a trustee, who afterwards becomes 
insolvent, there is a presumption that it remains therein at his 
insolvency and the court will not say that it can not be traced 
or has wholly disappeared where the contrary may fairly be 
inferred. 


PRESUMPTION. It is presumed that moneys drawn out of a 
fund wherein the trustee has mingled his own money and that 
of cestui que trust are his own, and, so long as any portion of 
the fund so constituted remains, it may be followed, and the 
charge of cestui que trust thereon may be asserted. 


6. : PREFERENCE OF CREDITORS. But if the whole of such fund. 
or a greater portion thereof than that representing the trustee’s 
own money is used by an insolvent trustee in paying his debts, 
cestui que trust is not entitled to a preference over general credi- 
tors for the amount of his money so lost. 


7. - —-: Lien on Cram. Property or assets of the insolvent trustee 
acquired before, or with the proceeds of property held before, the 
trust money came into his hands, and not in any way mingled 
therewith, are not subject to any lien or claim in cestui que trust, 
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and the rights of the latter with respect thereto are those of a 
general creditor only. 


8. A change in the form of a portion of a fund in which 
money of the trustee personally and of cestui que trust has been 
mingled is not necessarily a withdrawal of such portion. When 
the trustee retains such portion and dissipates the remainder, 
the portion retained in the altered form is taken to represent 


such fund and may be claimed by cestui que trust. 


Trust Money. Where a portion of a fund made up of 
trust money and of individual money of the trustee is invested, 
and a profit results, cestui que trust, in following the trust money 
into the investment, may claim such profit as the proceeds of 
the original funds upon which he had a charge, at least to the 
extent of said charge upon the original fund. 


10. Stare Decisis. Capital Nat. Bank v. Coldwater Nat. Bank, 49 Nebr., 
786, and State v. Midland State Bank, 52 Nebr., 1, limited. State 
v. Bank of Commerce 54 Nebr., 725, and Morrison wv. Lincoln 
Savings Bank & Safe Deposit Co., 57 Nebr., 225, adhered to. 


Error from the district court for Lancaster county. 
Tried below before HouMEs, J. Reversed. 


Lambertson & Hail, for plaintiff in error. 


Tibbets Bros., Morey & Anderson and Lionel C. Burr, 
contra. 


Powunp, C. 


This is a petition in error prosecuted by the city of 
Lincoln, an intervener in a suit brought to wind up the 
Lincoln Savings Bank & Safe Deposit Company, other 
phases whereof have been before this court several times. 
The plaintiff in error by its petition in intervention 
sought a preference over general creditors for some $5,000 
—a balance of moneys of said city loaned to the bank 
upon certificate of deposit by the city treasurer, in con- 
travention of law and with knowledge on the part of the 
bank officers as to whose money it was. It appeared from 
a stipulation of the parties and from the evidence adduced 
that on April 9, 1895, the city treasurer placed $6,095.35 
of the city’s funds in the bank, taking a certificate of 
deposit therefor. Afterwards $1,095.35 was paid on the 
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certificate, and a new certificate was issued for $5,000. 
After said deposit was made, the bank had on deposit, 
in all, about $240,000, of which $41,699.96 was on hand 
in cash. On December 16, 1855, the bank suspended. At 
that time the deposits had fallen to about $159,000, or, 
to be precise, $92,453.43 had been paid out to depositors 
between the time when the city’s money had been placed 
in the bank and the date of suspension. No money was 
loaned and no investments were made during this period, 
except that on April 16, 1895, the bank bought state war- 
rants of the market value of $36,750, using in payment 
therefor $1,750 of the cash on hand, and $35,000 borrowed 
of a bank in New York. The remainder of the cash on 
hand on April 9, 1895, and snch moneys as accrued from 
collection or sale of paper alveady in the bank, it used 
in paying depositors and in running expenses. At the- 
time the bank suspended there was but $200 cash on hand. 
This sum had been pledged to secure sureties upon a 
supersedeas bond in a case wherein judgment had been 
rendered against the bank, and was afterwards applied 
upon such judgment. A receiver was appointed on Jan- 
nary 22, 1896. When he took possession he received $1,- 
562.61 in cash, and “cash items” to the amount of $239.07. 
He also received $3,334.37 from sale of the warrants above 
referred to; such sum being the $1,750 originally invested 
therein, and the profit after repaying the money borrowed 
.to make the purchase. But it appears from the evidence 
that the cash and cash items which came into the hands 
of the receiver accrued from loans made by the bank, or 
from paper which it held, before the city’s money was 
deposited therein. The district court, upon this testi- 
mony, found generally for the receiver and dismissed the 
city’s petition. 

Under the rulings of this court in Morrison v. Lincoln 
Savings Bank & Safe Deposit Co., 57 Nebr., 225, and State 
». Bank of Commerce, 54 Nebr., 725, several of the ques- 
tions raised may be disposed of readily. But the former 
case does not of necessity involve the questions presented 
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by the case at bar, nor were the facts such as to require 
‘an affirmance of State v. Bank of Commerce, supra, while 
the latter case is vigorously assailed by connsel and we 
are asked to overrule it, and to reaffirm the rule recog- 
nized in privr decisions. Ordinarily we should not feel 
justified in reviewing a question determined by two re- 
cent decisions of this court. Were it a mere matter of 
these two decisions, so long as we feel satisfied that thev 
are sound, we should do no more than cite them and pro- 
ceed to apply them to this controversy. But in several prior 
cases, State v. State Bank of Wahoo, 42 Nebr., 896, State 
v. Midland State Bank, 52 Nebr., 1, and especially Capi- 
tal Nat. Bank v. Coldwater Nat. Bank, 49 Nebr., 786, this 
court had expressly or by strong implication recognized 
and adopted a different rule. The cases last cited are 
sought to be distinguished in State v. Bank of Commerce, 
supra. Counsel have pointed out, however, that the at- 
tempt to distinguish the latter case from Capital Nat. 
Bank v. Coldwater Nat. Bank, supra, is founded on an 
entire misapprehension of the facts there presented; and, 
in any event, the reasoning in these two cases and the 
authorities severally relied on therein can not be recon- 
ciled. For this reason we think it expedient to state 
plainly that this court no longer adheres to the extreme 
view as to the right of cestui que trust to be preferred on 
insolvency of the trustee, expressed in the cases of State 
v. State Bank of Wahoo, State v. Midland State Bank. 
and Capital Nat. Bank v. Coldwater Nat. Bank, but ad- 
heres to the position taker in State v. Bank of Coiemerce 
and Morrison v. Lincoln Savings Bank & Safe Deposit 
Co., supra; to set forth our reasons for rejecting the one 
view and adopting the other; and to state as clearly and 
definitely as we may the rules by which causes such as 
the one at bar are to be decided. 

The origin of the rules now recognized with respect to 
following trust money which has been mingled with the 
personal funds of the trustee or has passed into his gen- 
eral estate, is to be found in the opinion of Jessel, M. lt., 
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in Knatchbull v. Hallett, 18 Ch. Div. [Eng.], 696-753. . 
Prior to that decision it was said that money had no ear- 
mark, and that when a trust fund, in the form of money, 
became mingled with the moneys of the trustee person- 
ally, it lost its identity and could not be traced. Since 
that vigorous and cenvincing judgment, the idea that 
money, as such, could not be traced, and that trust prop- 
erty lost its identity when turned into money and con- 
fused with the trustec’s funds, has been abandoned com- 
pletely. But the limits of the extension of the rights of 
cestui. gue trust with respect to the property of insulvent 
trustees to which the decision in Nnalchbull v. Hallett 
gave rise, were not perceived at first. All which that de- 
cision did was to wipe out the old dogma that money had 
no earmark, and to substitute the sensible rule that when- 
ever trust property enters into a mass, to which the prop- 
erty of cestui que trust and that of the trustee have con- 
tributed, so long as the trust property remains in or forms 
a part of such mass, cestui que trust has a claim or charge 
thereon to that extent, and general creditors can not take 
advantage of, or derive a benefit from, the increase in the 
assets due and traceable to misappropriation of the trust 
fund. Several courts in this country, however, went much 
further, and established a rule which, though generally 
abandoned or modified in the more recent authorities, is 
still adhered to in some quarters, and at one time had 
the support of decisions of this court. UcLeod v. Kraus, 
66 Wis., 401, 28 N. W. Rep., 1738; Hirst Nat. Bank v. Hirin- 
mcl, 14 Colo., 259, 23 Pac. Rep., 986; Peak 6. Ellicott, 
30 Kan., 156, 1 Pac. Rep., 499; Myers v. Board of Educa- 
tion, 51 Kan., 87, 32 Pac. Rep., 658; Hvangelical Synod 
v. Schoeneich, 148 Mo., 652, 45 S. W. Rep., 647; Ticriman’s 
He’r v. Security Building & Loan Ass’n, 152 Mo., 135, 
03S. W. Rep., 1072; Independent District v. King, 80 Ta., 
497, 45 N. W. Rep., 908; Davenport Plow Co. v. Lamp, 
80 Ia., 722, 45 N. W. Rep., 1049. The supreme court of 
Towa has receded somewhat in District Township of Hu- 
reka v. Farmers’ Bank, 88 Ia., 194, 55 N. W. Rep., 342. 
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And a divided court in Wisconsin has overturned McLeod 
v. Hvans, supra, which was itself the decision of a divided 
court. Nonotuck Silk Co. v. Flanders, 87 Wis., 237, 58 
N: W. Rep., 383. See, also, Bircher v. Walther, 63 S. W. 
Rep. [Mo.], 691. But this court, in Capital Nat. Bank v. 
Coldwater Nat. Bank, supra, expressly refused to follow 
the silk company case, and adhered. to McLeod v. Evans. 
In the view of these authorities, if trust property has been 
inisappropriated and has gone into the estate of the trus- 
tee, cestui que trust is to be preferred, and is to receive his 
money to the exclusion of general creditors. As the court 
put it in Capital Nat. Bank v. Coldwater Nat. Bank, 
supra, the question is not one of identifying or claiming 
a sum actually deposited, but of compelling the insolv- 
ent to first restore the trust property, treating that as 
something which he had no power to commingle with 
other funds, but must keep whole and make up so long 
as he has any funds or property out of which to do so. 
Other cases do not go so far expressly, but reach the same 
result, either by holding that, if the insolvent trustee 
uses the whole fund to pay his debts, the effect is to in- 
crease his general estate and create a charge thereon in 
favor of cestui que trust, or by ruling that when the trust 
fund is once traced into the general property of the trus- 
tee it is conclusively presumed to remain there. McLeod 
v. Evans, supra; Peak v. Ellicott, supra; Myers v. Board 
of Education, supra; Independent District v. King, supra. 

We are not able to agree to the rule just stated in any 
of the forms which it has assumed. We are satisfied that 
the court did well when in State v. Bank of Cominerce 
it withdrew its support therefrom, and took a position in 
accord with the great weight of recent authority. The 
court was in error in saying (54 Nebr., 731) that the 
moneys which came into the hands of the receiver of the 
Capital National Bank on its insolvency were more than 
sufficient to meet the preferred claims established in Cap- 
ital Nat. Bank v. Coldwater Nat. Bank, supra, and its 
companion cases. Such sum was greater than the pre- 
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ferred claim established in any one suit, but the aggre- 
gate considerably exceeded it, and the record in each case 
showed that fact. Hence State v. Bank of Commerce is 
not reconcilable with prior decisions of the court, and 
must stand on its own foundation, which we think it may 
do safely. Not only is it in accord with the overwhelming 
majority of recent decisions upon this point, and with the 
general tendency to abandon or recede from McLeod v. 
Evans and the cases following that decision, but on prin- 
ciple is clearly right. Of express decisions in the last 
three years upon this very point, we may cite: Ellicott 
v. Kuhl, 60 N. J. Eq., 333, 46 Atl. Rep., 945; Collins v. 
Steuart, 58 N. J. Eq., 392, 44 Atl. Rep., 467; Collins v. 
Lewis, 60 N. J. Eq, 488, 46 Atl Rep, 1098; Twohy Mercan- 
tile Co. v. Melbye, 78 Minn., 357, 81 N. W. Rep., 20; Beard 
vo. Independent District, 31 C. C. A. [U. 8.], 562, 88 Fed. 
Rep., 375; Robinson v. Woodward, 48 8. W. Rep. [Ky.], 
1082 ;Wulbern v Timmons, 55 8. Car., 456, 33 S. E. Rep., 
568; Byrne v. McGrath, 130 Cal., 316, 62 Pac. Rep., 559; 
Shute v. Hinman, 34 Ore., 578. 58 Pac. Rep., 882; Bircher 
v. Walther ,63 S.W. Rep. [Mo.],691. These cases,and many 
others cited in State v. Bank of Commerce, supra, and 
Morrison v. Lincoln Savings Bank & Safe Deposit Co., 
supra, establish clearly that misappropriation of a trust 
fund does not entitle cestut que trust, merely as such, and 
for that reason alone, to a preference over general cred- 
itors of an insolvent trustee. So long as the trust prop- 
erty in any shape or form can be recognized, it belongs 
to cestut que trust. So long as it enters into any fund, 
property, or mass of assets in any way, cestui que trust 
has a charge or lien which he may enforce upon the whole. 
But if the trustee “destroys a trust fund by dissipating 
it altogether, there remains nothing to be the subject of 
a trust.” Wood, V. C., in Frith v. Cartland, 2 H. & 
M. [Eng.], 417. In such case, cestui que trust has no 
Specific claim against any property or fund. He is 
merely a creditor of the trustee, and stands on the same 
basis as other creditors. The right to a preference is 
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based on his ownership of some specific fund or assets, 
or on a claim or charge wpon atl the fund or assets, be- 
cause his property is contained in, or has contributed to, 
them. In other words, to obtain a preference, cestui que 
trust must show that the estate out of which he claims 
such preference has been increased to some extent by the 
misappropriation of the trust property, and he is entitled 
to a preference to the extent of such increase only. This 
proposition in no way detracts from, and is but another 
way .of stating, the general rule, announced in the cases 
cited, that where a trustee mingles trust moneys with his 
own funds, cestui que trust is entitled to a charge upon 
the whole, and, so long as any portion of the mass into 
which the trust fund has entered remains in any form, 
it is subject to such charge and may be followed and 
claimed. In State v. Bank of Commerce and Morrison 
v. Lincoln Savings Bank & Safe Deposit Co.; it was held 
that the burden is upon cestui que trust to show that the 
‘trust money did in fact increase the estate out of which 
he seeks a preference, or is represented therein in some 
form. This is only to say that a plaintiff must prove his 
case. He claims a specific fund as his, or he claims a 
charge on the general mass of assets, and he must show 
the facts to justify his claim. But we think this should 
not be pushed too far. When it is once proved that trust 
money has gone into the general estate of a trustee who 
afterwards becomes insolvent, it would seem that we 
ought to presume, in the absence of other evidence, that 
it remains therein at his insolvency, and that we ought 
not to say it can not be traced, or has wholly disappeared, 
where the contrary may fairly be inferred. Shermwood v. 
Central Michigan Savings Bank, 103 Mich., 109, 61 N. W. 
Rep., 352; Independent District v. King, 80 Ia., 497, 45 
N. W. Rep., 908. In the case at bar the city showed that 
its money was put into and became part of the general 
fund of “cash on hand” in the bank. It appeared also that 
the receiver came into possession of cash or “cash items” 
amounting to some $2,000. If these facts stood alone, we 
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should feel obliged to allow the city a preference to thie 
extent of what came into the receiver’s hands when he 
dook possession. State v. Bank of Commerce, 54 Nebr., 
725. But as the evidence stands, it is clearly proved that 
the cash and cash items taken over by the receiver do not 
represent the city’s moncy in any form. The city’s money 
entered into, and was part of, the $41,000 cash on hand 
on April 9, 1895. The city had a charge on that fund for 
its money. Whatever moneys were drawn ont. of that 
fund and dissipated are presnmed to be those of the bank. 
The portion that remains in the bank, in whatever form, 
is taken to be and represents the trust fund, and to be 
liable to be followed and claimed as such by the city. But 
if the whole of the cash on hand into which the city’s 
money entered, or a greater portion thereof than that 
representing the bank’s own money, was used in paying 
off other depositors or in running expenses, the city is not 
entitled to a preference over general creditors for the 
amount of its money so lost. Morrison v. Lincoln Sar- 
ings Bank & Safe Deposit Co., 57 Nebr., 225; Matter of 
Cacin vr. Gleason, 105 N. Y¥., 256; Collins v. Steuart, 58 
N. J. Eiq., 392, 44 Atl. Rep., 467; Ellicott v. Kuhl, 60 N. J. 
Iiq., 333, 46 Atl. Rep., 945. 

All of the cash on hand after the city’s money became 
mixed therein, with the exception of the $1,750 used in 
the purchase of warrants, which will be considered pres- 
ently, and the $200 in the bank when it suspended, was 
used in paying debts and expenses. The $200, as has been 
seen, was pledged to indemnify sureties on the bank's 
bond, was afterwards paid on the judgment superseded 
thereby, and never came into the receiver’s control. In 
other words, except said sum of $1,750, it was wholly dis- 
sipated. Although there are decisions to the effect that the 
mere fact of use of the money in the trustee’s veneral busi- 
ness or in paying his debts is, in effect, an increase of 
the assets, and suffices to create a charge thereon, that 
position is entirely at variance with the principle by which 
such cases must be governed, and is repudiated by all the 
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later authorities. Spokane County v. First Nat. Bank. 
29 U.S. App., TOT, 68 Fed. Rep., 979; Wetropolitan Nat. 
Bank v. Campbell Commission Co., TT Fed. Rep., 705; 
Boone County Nat. Bank v. Latimer, 67 Fed. Rep., 27; 
Bircher v. Walther, 63 S. W. Rep. [Mo.], 691. As the court 
said in Spokane County v. First Nat. Bank, supra, “Even 
if it is proven that the trust fund has been but recently 
disbursed, and has been used to pay debts that otherwise 
world be claims against the estate, there would be mani- 
fest inequity in requiring that the money so paid out 
should be refunded out of the assets, for, in so doing, the 
veneral creditors, whose demands remain unpaid, are in 
effect contributing to the payment of the creditors whose 
demands have been extinguished by the trust fund.” 
Moreover in this case the money which came into the 
hands of the receiver when he was appointed was the pro- 
ceeds of loans made before the city’s money came into the 
bank. For reasons already stated, it must be manifest 
that property or assets of the insolvent trustee acquired 
before, or with the proceeds of property held before, the_ 
‘trust money came into his hands, and not in any way 
mingled therewith, are not subject to any lien or claim 
in cestut que trust, and that the rights of the latter with 
respect thereto are those of a genéral creditor only. Dis- 
trict Township of Hureka v. Farmers’ Bunk, 88 Ta., 194, 
55 N. W. Rep., 342. 

We come now to the money derived from sale of the war- 
rants. It will be remembered that after the city’s money 
caine into the bank it bought the warrants, using $1,750 
of the moneys in which the funds of the city had been 
mixed, and $35,000 borrowed on security of the warrants. — 
The receiver contends that since there was over $40,000 
in cash in the bank at the time, of which but $6,000 be- 
longed to the city, it will be presumed that the $1,750 
was the bank’s own money. Such would be the case, with- 
out doubt, had the bank withdrawn the money and dissi- 
pated it in some fashion. But it did not do this. It 
merely changed the form of a portion of'the fund in which . 
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the city’s money had been wrongfully mixed. After pur- 
chase of the warrants, said fund was represented by the 
cash still in the bank, and by the bank’s interest in the 
warrants. State warrants are readily convertible into 
cash. If the bank preferred to keep part of its cash fund 
as warrants, the identity of the fund was not changed. So 
long as any portion of the fund into which the city’s 
money entered may be traced into money which came to 
the receiver, the city may assert the claim which it had 
upon the whole fund. The warrants were all that re- 
inained of that fund. In accordance with the presumption 
that whatever was retained and not dissipated was the 
city’s money and not the bank’s, these warrants and their 
proceeds in the hands of the receiver represent money to 
which the city has a prior claim, and in which general 
creditors have no right to share. The city’s right to fol- 
low the money does not fail because no one can say what 
part of the cash on hand in the bank went into the war- 
yants. The city had a charge upon the whole.in any form 
in which the bank might keep it. When all was wasted 
except the warrants, that charge remained upon them, 
because they were a part’of that fund, though in an altered 
form. Knatchbull v. Hallett, 13 Ch. Div. [Eng.], 696; 
Importers & Traders’ Nat. Bank v. Peters, 123 N. Y., 272; 
Byrne v. McGrath, 1380 Cal, 316, 62 Pac. Rep., 559; Farin- 
ers & Mechanics’ Nat. Bank v. King, 57 Pa. St., 202; 
Snuith v. Combs, 49 N. J. Eq., 420, 24 Atl. Rep., 9; Third 
Nat. Bank v. Stillwater Gas Co., 36 Minn., 75, 30 N. W. 
Rep., 440. We do not think this view of the transaction 
in question conflicts in any way with the holding of Brad- 
ley, J., in Frelinghuysen v. Nugent, 36 Fed. Rep., 229, fol- 
lowed in Central Nat. Bank v. Connecticut fut. Life Ins. 
Co., 104 U. S., 54, and Peters v. Bain, 1383 U. S., 670, and 
approved in Morrison v. Lincoln Savings Bank & Safe 
Deposit Co., 57 Nebr., 225. In Frelinghuysen v. Nugent 
the cashier of a bank had wrongfully turned over large 
sums to a partnership engaged in manufacturing, under 
such circumstances as to make the latter constructive trus- 
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tees. The evidence indicated that the money had been 
entirely dissipated, and there was nothing to show that 
the stock on hand represented the trust fund, or a fund 
with which it had been mixed in any form. On the con- 
trary, it was clear that said stock had been bought re- 
cently on credit, and represented the debts of general 
creditors. But in the case at bar a portion of the fund 
into which the city’s money entered is traced directly into 
the warrants, in which form that portion was held till 
the bank suspended. The warrants were a cash asset, 
and the money thus held was still fairly to be called a part 
of the cash fund. It was not made away with, and it came 
into the receiver’s hands, on sale of the warrants, as the 
last remnant of the fund with which the city’s money had 
been mixed. The city had a charge upon the warranis, 
as upon the fund with a portion whereof they were bought, 
for the full amount of its moneys contained in said fund: 
Hence its claim upon the proceeds is not limited to the 
$1,750 which was used in buying them, but extends to 
the profit accruing therefrom, as well. The $8,334.37 
which came into the hands of the receiver upon sale of 
the warrants, represents the cash fund in which the city’s 
nloney was mixed, and the profits of an investment of that 
fund. The profits of trust money belong to cestui que 
trust, and we see no warrant for limiting recovery to the 
actual sum invested, especially when there is not enough, 
in any event, to satisfy the charge on the original fund. 
Farmers & Traders’ Bank v. Kimball Milling Co., 158. D., 
388, 402, 36 Am. St. Rep., 739; Brown v. Rickets, 4 Johns. 
Ch. [N. Y.], 303; Frank’s Appeal, 59 Pa. St., 190; Butler 
v. Hicks, 11 Smed. & M. [Miss.], 78. 

We therefore recommend that the order of the district 
court be reversed, and the cause remanded with directions _ 
to enter a new order granting the city a preference to the 
extent of the proceeds of said warrants, namely, $3,334.37. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
57 
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opinion, the order of the district court is reversed and 
the cause is remanded with directions to enter an order 
granting the plaintiff in error a preference to the extent 


of $3,334.37. 
REVERSED AND REMANDED. 


Mary A. TOPPING, APPELLANT, V. JOHN JEANETTE ET AL.. 
APPELLEES. 


FILED May 21, 1902. No. 11,718. 
Commissioner’s opinion, Department No. 2. 


1. Reformation of Written Instrument: EVIDENCE OF MISTAKE. In 
order to justify reformation of a written instrument in any 
substantial particular, the evidence of mistake must be clear, 
convincing and satisfactory. 


REASONABLE Dovust: EVIDENCE. But it is not 
required that mistake be shown beyond a reasonable doubt; and 
where the extrinsic evidence is full, unequivocal and satisfactory, 
the terms of the instrument alone will not suffice to sustain a 
decree denying reformation. 


ApppaL from the district court for Otoe county. Heard 
below before JESSEN, J. Reversed. 


John C. Watson, Robert Ryan and John V. Morgan, for 
appellant. 


James W. Eaton and Alva L. Timblin, contra. 


Pounn, C. 


This is a suit in equity for reformation of a mortgage 
executed and delivered by plaintiff and her husband to 
one Eugene Cusson, now deceased, whose executors are 
defendants. The plaintiff alleges in her petition that the 
mortgage in question was executed and delivered to said 
Cusson to secure a debt due the latter from William Top- 
ping, her husband; that she signed the note merely as 
surety for her husband; that at the time the mortgage 
was executed, her husband was the owner of certain prop- 
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erty in Nebraska City, specifically described, which prop- 
erty and none other was intended to be included in the 
mortgage given to secure payment of said indebtedness; 
that the conveyancer who drew the mortgage by mistake 
included therein, in addition to her husband’s said prop- 
erty, lot 1, in section 31, township 8, range 15, Otoe county, 
which was and is her separate property, and was not in- 
tended to be mortgaged; that she did not read the mort- 
gage, nor was it read to her before she signed and ac- 
knowledged it, but she was informed and supposed that 
she was signing a mortgage on her husband’s property 
alone; that neither she nor the mortgagee intended that 
the lien should extend to her own private property; and 
that her said separate property was included in the mort- 
gage by mutual mistake of the parties. The defendants 
filed a general denial, and also a plea of the statute of 
limitations. But the latter is defective in form and with- 
out support in evidence, so that we need not consider it. 
The court found generally for the defendants, and dis- 
missed the suit. 

It. appears in evidence that William Topping, husband 
of plaintiff, owned certain property in Nebraska City. 
Plaintiff was the owner of a farm six or seven miles dis- 
tant from the city, which was her separate property. Mr. 
Topping applied to two loan brokers for a loan of $500, 
which he offered to secure by a mortgage upon his Ne- 
braska City property. One of the brokers proposed the 
loan to the mortgagee, telling him that it would be secured 
by mortgage upon said city property, and the mortgagee 
consented to make the loan, and did so. There was a prior 
mortgage called the “Roddy mortgage” upon both tracts. 
One of the brokers, in drawing the mortgage, copied the 
description from the Roddy mortgage, being misled, ap- 
parently, by the fact that the city tract was described 
by metes and bounds, while the farm land bore the un- 
usual designation of “Lot 1,” etc. Mr. Topping testifies 
positively that he did not know his wife’s property was 
included, and that the instrument was not read to her 
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before she signed it. The plaintiff testifies to the same 
effect; and also that she was told by the notary the in. 
strument was a mortgage on the city property, and that 
she would not have signed it had she known her land was 
included. The notary does not dispute this testimony. 
We do not think the finding of the lower court can 
stand. Undoubtedly, in order to justify reformation of 
a written instrument in any substantial particular, the 
evidence of mistake must be clear, convincing and satis- 
factory. Slobodisky v. Phenix Ins. Co., 52 Nebr., 395; 
Home Fire Ins. Co. v. Wood, 50 Nebr., 381; Schrimper v. 
Chicago, M. & St. P. R. Co.,* 82 N. W. Rep. [Ia.], 916; 
Potter v. Potter, 27 Ohio St., 84. This statement must 
not be misunderstood. It is often said that the mistake 
must be established indubitably or beyond a reasonable 
doubt. Such is not the rule in this state. A preponder- 
ance of the evidence is all that is required in any civil 
action. ‘The express terms of a written instrument, or 
the relations of the parties concerned therein, may raise 
such presumptions that proof of more than ordinary 
cogency is required to create a preponderance. Until 
overcome by clear and convincing proof, the terms of the 
instrument stand as evidence of the intention of the par- 
ties. Doane v. Dunham, 64 Nebr., 1385; Stall v. Jones, 47 
-Nebr., 706. This is as far as the rule goes. Where the 
extrinsic evidence is full, unequivocal and satisfactory, 
the terms of the instrument alone will not suffice to sus- 
tain a decree denying reformation. It can not be said 
that there has been a finding on conflicting evidence, 
within the meaning of the established rule of this court, 
in such a case. In the case at bar, the evidence is very 
clear and full. The conveyancer tells us that he copied 
the description from the Roddy mortgage, which included 
both tracts; and the two descriptions are such as to lead 
the reader not unnaturally to take the one as defining or 
explaining the other. The broker who negotiated with 
the mortgagee says he proposed the city property as se- 
*Does not appear in 111 Towa.— REPORTER. 
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eurity, and the latter assented thereto. It appears, also, 
that the tract owned by plaintiff was then worth but little, 
and did not become valuable till a later date. Hence there 
is nothing to make it probable that her property was re- 
lied on. The testimony of plaintiff and her husband is 
clear and positive. The notary, on the whole, corroborates 
them. Theve is nothing to the contrary beyond the face 
of the instrument, a statement of the mortgagee that he 
had other security made long afterwards, when the city 
property was under foreclosure for taxes, and the fact 
that the Roddy mortgage, which covered both tracts, was 
paid about the time the one in dispute was executed. The 
witness who heard the mortgagee say he had other se- 
curity did not understand him to refer to the tract owned 
by the plaintiff, and the statement is perfectly consistent 
’ with her case, since her personal liability as surety might 
have been meant. Mr. Topping testifies that he paid the 
Roddy mortgage with his own funds, and used the pro- 
ceeds of the loan to buy cattle. Consequently there is 
no such presumption as might have arisen if the mortgage 
in controversy had, as it were, replaced the prior incum- 
brance. We are of opinion that the finding and decree 
are contrary to the evidence, and should be set aside. The 
ordinary course would be to render a new decree or to 
direct a decree for plaintiff in the district court. But we 
are not entirely satisfied with the former trial; and as 
it appears that a foreclosure suit is now pending, in which 
case, or on a new trial of this one, or upon consolidation, 
as the parties may be advised, the facts may be fully de- 
veloped, we think the interests of justice will be subserved 
by remanding this cause for further proceedings only. 
Such course has been adopted frequently under like cir- 
cumstances. Clemons v. Heelan, 52 Nebr., 287; Medland 
v. Linton, 60 Nebr., 249; Nebraska Moline Plow Co. v. 
Fuehring, 60 Nebr., 316. 

We therefore recommend that the decree be reversed 
and the cause remanded for further proceedings. 


Batnes and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for further proceedings. 


REVERSED AND REMANDED. 


ALLEN E. GOBLE ET AL., APPELLEES, Vv. THOMAS SwosE, 
TRUSTEH, ET AL., APPELLANTS, 


FImEp May 21, 1902. No. 11,838. 
Commissioner’s opinion, Department No. 3.° 


1. Trustee: Trams or Trust: BENEFICIAL INTEREST: RIGHT oF AC- 
TIon. Where a trustee refuses to carry out the terms of a trust, 
the party or parties beneficially interested may maintain an 
action in their own right to enforce the trust, and to obtain the 
benefit thereof. 


2. Misjoinder: Warver. A misjoinder apparent on the face of the 
petition, is waived if not objected to before the trial. 


3. Objection: _DemanD FoR JuRY. An objection “that the court is 
without jurisdiction to hear a cause on the equity side of the 
court,” is not a sufficient demand for a jury, even though the 
action be one at law. 


4, Evidence, Evidence examined and held to support the judgment. 


APPEAL from the district court for Douglas county. 
_Heard below before Krysor, J. A/ffirmed. 


Hall & McCulloch, for appellants. 


Charles 8. Lobingier, Herbert S. Crane, L. D. Holmes 
and J. J. Boucher, contra. 


DuFrFig, C. 


Milton H. Goble, the father of Allen E. and Gertrude 
Goble, had an interest in Bowling Green, an addition to 
the city of Omaha. The record discloses that he was a 
man of dissipated habits, and on the 18th of March, 1889, 
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in order to provide for his children, his friends procured 
him to execute and deliver the following writing: 
“To W. L. Adams, Treasurer, and A. P. Woods, Trustee: 

“GENTLEMEN: I have this day assigned to Thomas 
Swobe $10,000. Ten Thousand Dollars of the monies com- 
ing to me out of my interest in Bowling Green, to be used 
by him for the benefit of my two children. You will 
therefore pay said sum out of any proceeds coming to 
me since the date of the last dividend, to Thomas Swobe 
taking his receipt for the same as such trustee. He alone, 
has authority to draw and receipt for it. Omaha, March 
18, 1889. - MILTON H. GoBLE. 
“Accepted March 18th, 1889. , 

“Wm. L. ApaMs, Treasurer, 

“ARTHUR P. Woon, Trustee.” 


Allen E. and Gertrude Goble are the children referred 
to in said writing, and their petition contains the follow- 
.ing allegations: “The said Thomas Swobe, as trustee, 
accepted the said trusteeship conferred upon him by said 
assignment, and assumed and agreed to perform the duties 
of trustee, for the purposes expressed in said assignment, 
and in pursuance thereof collected and received from the 
said Adams and Wood a large sum of money, to-wit, the 
sum of $480.00; subsequent to the making of said order 
on the 18th of March, 1889, to-wit: on December 23, 
1889, and the said Swobe failed, neglected and refused 
to apply the said sum to the use and benefit of the plain- 
tiffs, and wrongfully converted it to his own use.” It is 
further alleged in the petition that $9,180 only has been 
paid to the guardians of the plaintiffs for their use and 
benefit and there still remains due to them the sum of 
$820, together with interest from the 23d of Decem>» 
ber, 1889. The district court entered judgment against 
Swobe for $808.16, with interest from the first day of the 
May term, and. against Arthur P. Wood for the sum of 
$572.38, with interest from the first day of the term. 
The appellants insist that the record does not support 
the judgment for the following reasons: “(1.) There is 


X 
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no proof that any money due to the plaintiffs in this case 
has been withheld from them. (2.) If the order in this 
case is proved, then the only person having a right to 
control the money is Thomas Swobe, and Wood would be 
under no obligation to pay it to anyone else. (3.) There 
is no right to join Wood and Swobe in this action. (4.) 
There is no jurisdiction in this case on the equity side of 
the court.” 

The evidence is clear that Swobe accepted the trust, and 
received and paid over a large amount of the trust fund. 
It is undisputed that the children have now attained their . 
majority, and, this being so, they may maintain an action 
in their own right and name. We think that the law is 
plain that where a trustee refuses to carry out the terms 
of the trust, the party or parties beneficially interested 
may maintain an action in their own right to enforce the 
trust and to obtain the benefit thereof. It is quite plain 
from the record before us that after Wood formally as- 
sumed the obligation conferred upon him by the writing 
above set out, by accepting the same, he received as 
Goble’s share of the proceeds of sales of Bowling Green 
the sum of $18,743.33, and of this sum he paid to Swobe 
$9,660 only. This would still leave in his hands $340 of 
the trust fund. Swobe paid to the children, or for their 
benefit, the sum of $9,180 of, the amount paid over to him, 
leaving $480 still in his hands. These sums, with interest 
thereon, ought to be accounted for by the parties, and 
unless the district court committed some error in the 
trial of the case the judgment should be affirmed. When 
the plaintiffs below called their first witness, objection 
was made to the introduction of any evidence for the rea- 


‘son “that there is no jurisdiction in equity to try this case, 


and that the court is without jurisdiction to hear the same 
on the equity side of the court.” The petition filed by the 
plaintiffs does not designate the action as one at law or 
in equity, and it states in a plain and concise manner 
the facts upon which they asked judgment against the 


defendants. If this is an action at law, the defendants 
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were entitled to a jury trial, unless their right thereto was 
waived. If the court regarded the case as one in equity 
and was proceeding to try it as such, the defendants 
should have moved to have it transferred to the law 
docket, ‘and tried as a law action. We do not think that 
the objection that the court had no jurisdiction to try the 
cage as one in equity sufficiently raised the question of 
their right to a jury trial. The district courts of this 
' state, by express provisions of the statute, have jurisdic- 
tion of both law and equity actions. That a law action 
may have found its way to the equity side of the docket. 
does not defeat the jurisdiction of the court to try the 
case, and if either party to the action desires it tried as a 
law action a specific request to that effect should be made 
upon the court. The general rule appears to be that a 
party waives his right to the trial of a case as a law action 
by a failure to move for its transfer to the law docket, when 
through mistake or otherwise, it has been placed upon tlic 
equity docket of the court. Walcott v. O’Connor, 163 
Mass., 21; Davis v. Snyder, 45 Nebr., 415. It might also 
be observed that the defendants below have brought the 
case to this court by appeal instead of by petition in error, 
and that they have thus recognized the case as one in 
equity and can not now be heard to complain that it was 
not tried as a law action. It is probable that Swobe and 
Wood could not, against objection made, have been joined 
as party defendants in the action. Wood, by accepting 
‘the order made by Milton Goble, agreed to turn over 
$10,600 of Goble’s share of the proceeds of the sales of 
lots in Bowling Green to Swobe, while Swobe, by accept- 
ing the trust, became bound to account for all moneys 
paid him on that account to the cestuis que trust. If they 
were not properly joined in this action, the defect ap- 
peared on the face of the petition, and should have been 
raised by demurrer. As no objection to the misjoinder 
was made to the trial court, it has been waived and can 
not be urged as reversible error. Snowden v. Tyler, 21. 
Nebr., 199. We think the evidence ample to support the 
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judgment. Both Swobe and Wood in conversation had 
with one of plaintiff’s witnesses, recognized their liability 
for the amount sued for, and promised to settle it as soon 
as another action which involved Goble’s interest in the 
Bowling Green addition had been determined. 

Tinally it has been suggested that no present vested in- 
terest in this fund was conveyed to Allen and Gertrude 
Goble by the writing of March 18, 1889. We do not think 
that this contention can be sustained. In Maton v. Cook, 25 
N. J. Eq., 55, it is said: “It is not necessary to a trust 
that there should be any transfer of property, whether the 
fund be in the possession of the donor or of another; the 
property may still remain as it was, and the donor may 
constitute himself as the possessor, trustee of it. If a per- 
son, by a written instrument, or by word, directs his debtor 
to hold the money due, in trust for a third person, and 
such direction is communicated to the debtor, an effectual 
trust in favor of the donee is created, especially where, 
as in this case, the debtor has acted on the direction and. 
consented to the arrangement.” 

Some technical questions are raised as to the sufficiency 
of the answer filed by the defendants in this case. As 
the case has been correctly determined on its merits, we 
do not care to go into a discussion of technical matters 
of practice. Some authorities have been cited to show 
that an unverified answer does not present any issue for 
the trial court, especially where the defendants have not 
offered evidence in support of the allegations of such an- 
swer. This rule may be technically correct, but, as the 
plaintiffs filed a reply to the answer filed in this case, 
we do not think that they stand in a position to take ad- 
vantage of such technicality. Believing that the case was 
correctly determined on its merits, we recommend that 
the judgment of the district court be affirmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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WALTER T. GORE v. JOHN IzER. 
Fmep May 21, 1902. No. 11,816. 
Commissioner’s opinion, Department No. 3. 


Conversion: WRONGFUL SALE; DEFENDANT’s CONTROL: KNOWLEDGE 
or PLAINTIFF’s RIGHTS. is not necessary to the maintenance 
of an action for conversion, by reason of the wrongful sale of a 
plaintiff’s goods, to show that defendant exercised control over 
the property with knowledge of the plaintiff’s rights, or that a 
demand was made for the goods, while they were in defendants 
possession. Pease v. Smith, 61 N. Y., 477. | 


Error to the district court for Gage county. Tried 
below before LETTON, J. Reversed. 


W. H. Richards and A. H. Babcock, for plaintiff in 
error. 


R. W. Sabin, contra. 


AMES, C. 


This is an action for the conversion of a hog of the 
alleged value of $13.65. If the hog was converted by the 
defendant, there is evidence tending to show that the fact 
was accomplished by mistake in this manner: Both par- 
ties had.a considerable number of animals in the same 
enclosure. On the day on which the offense is charged as 
having been committed, the defendant shipped his hogs 
on board the cars to market. Immediately, at least soon, 
thereafter the hog in question was missed. It is not un- 
likely that it became mixed with the defendant’s hogs, 
and was shipped and sold by him without his knowledge, 

“although he denies that such was the fact, and the evi- 
dence bearing upon the point is conflicting. The jury 
returned a verdict for the defendant, under the usual 
instructions defining conversion as consisting in the un. 
lawful disposing of or appropriating to his own use by one 
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man of the property of another. But the plaintiff asked 
that the court give also the following instruction: 

“The jury are instructed that the conversion of prop- 
erty may be shown by the exercise or control over the 
same, inconsistent with the right of the owner, and by 
depriving him of its possession, without regard to the 
intent with which the act is done. If you find from the 
evidence that on the 31st day of May, 1898, the defendant 
had for shipment sixty-five (65) head of hogs, in the 
stock yards at Liberty, Nebraska, and the plaintiff had 
sixteen (16) head of hogs, in said yards during said day, 
and that said hogs became mixed, as defendant was load- 
ing his hogs through the chute into the car, and when 
separated, only fifteen head of hogs were in plaintiff's 
enclosure and delivered to him, in said separation, and 
that the defendant loaded the hog described in plaintiff’s 
petition with his hogs on the car, and shipped and sold 
the same with his hogs and converted the money to his 
own use, then he is guilty of conversion.” 

This instruction is criticised for failure to state the 
number of hogs belonging to the respective parties accu- 
rately; but that, we think, is a matter of no importance, 
It recites correctly a proposition of law which is appli- 
cable to a state of facts which the jury might have found 
from the evidence to have existed. Its equivalent was not 
given by the court, and we think its refusal was, under 
the circumstances, erroneous. The jury may not unlikely 
have inferred from the use of the words “wrongful” and 
“unlawful” in the pleadings and in the instructions given, 
that an actually wrongful purpose in the act of taking 
is an essential element in a conversion. Such is not the 

‘law. 2 Greenleaf, Evidence, secs. 636-642; 21 Ency. Pl. 
& Pr., 1018, and note. Pease v. Smith, 61 N. Y., 477; 
Spooner v. Manchester, 133 Mass., 270-273. And we think 
that in a case like this the plaintiff had a right to have 
any probable cause for misapprehension by the jury re- 
moved by instructions. There are other errors assigned, 
but we do not think it necessary to decide upon them. 
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It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


DuFFIB and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED AND REMANDED. 


ALEXANDER THOM Vv. CouNnTY oF DODGE. 
Firep May 21, 1902. No. 11,843. 
Commissioner’s opinion, Department No. 3. 


1. Statutory Bond: Ogricor: INTEREST oF WiTNESS: Bonp as Evt- 
DENCE, When, for the purpose of showing the interest of a wit- 
ness, it has been proved that he is one of the obligors upon a 
statutory bond, the terms and obligations of which are matters 
of common knowledge, it is not error to refuse to admit the 
bond itself in evidence. 


_ 2. Instructions: IsstEs: EVIDENCE: QUESTIONS OF Fact. It is error 
to submit to a jury by instructions questions of fact not em- 
braced in the issues, or concerning which there is no evidence. 


3. Land-Owner: Pusric Roap: INCIDENTAL DRAINAGE. A land-owner, 
through or adjacent to whose lands is constructed and main- 
tained a public road, has a right to such advantage from it by 
way of drainage, as is incidental to its existence, and does not 
inconvenience the public or individuals, or injure the public 
work. 


Error from the district court for Dodge county. Tried 
below before GRIMISON, J. Reversed. 


Enos F, Gray and George L. Loomis, for plaintiff in 
error. 


Grant G. Martin, Robert J. Stinson, Clark C. McNish 
and Frank Dolezal, contra. 
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AMES, C. 


This is a proceeding under chapter 89 of the Compiled 
Statutes to obtain a right of way for a drainage ditch 
across a tract of land belonging to the plaintiff in error. 
An appeal was taken to the district court from an assess- 
ment of damages by the county board. In the course of 
the trial three errors are alleged to have intervened, which 
the plaintiff in error seeks to have corrected by this 
court. : 

1. It was disclosed on the trial that two of the witnesses 
adverse to the plaintiff in error were petitioners for the 
construction of the ditch, and had signed the bond pre- 
scribed by section 16 of article I of the chapter, so as to 
enable the work to be prosecuted during the pendency of 
the appeal. The plaintiff in error, for the purpose, as 
he says, of showing the interest of the witnesses, then 
offered the bond itself in evidence, but the offer was de- 
nied. We do not see that he was prejudiced by the ruling. 
The execution and delivery of the bond in conformity to 
the statute, were admitted. Its terms and conditions. and 
the obligation it imposed upon the witnesses are, there- 
fore, matters’ of common knowledge, and no useful pur- 
pose would have been served by making the instrument 
itself a part of the record. 

2. The court, at the request of the county, instructed 
the jury that, if the ditch “will form an outlet for lateral 
ditches on plaintiff’s land, and thereby provide a means 
of draining plaintiff's lands * * * this would be a 
special benefit to plaintiff’s lands, which you are per- 
mitted to consider in determining the question as to 
what extent his land is benefited by said proposed ditch.” 
It does not appear that the construction of any lateral 
ditch upon the plaintiff’s land was contemplated as a pari 
of the improvement in question or otherwise, nor is there 
any evidence that the land was capable of drainage by 
that means. The instruction seems, therefore, to be 
clearly obnoxious to the familiar rule in this court against 
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submitting to a jury by instructions questions of fact not 
embraced in the issues, or concerning which there is no 
evidence. The defendant in error seeks to uphold the in- 
struction as having reference to such furrows and chan- 
nels upon the surface of the land as are incidental to its 
cultivation, but this interpretation is manifestly too far- 
fetched. By common understanding a lateral ditch to a 
drainage ditch is itself a ditch especially constructed for 
the purposes of drainage. 

3. Along the margins of the plaintiff’s lands were cer- 
tain public roads at the sides of which were the usual bor- 
row pits or road ditches, which served or might serve, to 
some ‘extent, to relieve the lands of surface water. The 
jury were instructed, at the request of the county, that 
these ditches were constructed exclusively for the drain- 
age of the road, and that no person has a right to use 
them for the drainage of land, and that in considering 
the question of benefits, they were not to consider that the 
plaintiff had any vested right to the use of such ditches 
and the road grades for the drainage of his land. We 
think this instruction is somewhat broader than was wavr- 
vauted. Precisely what was meant by “vested right” we 
do not know, but we think that, so long as the road is 
inaintained, the plaintiff has a right to such advantaye 
from it,-by way of drainage of his Jand, as is incidental 
to its existence and does not inconvenience the public or 
individuals or injure the public work. So far as appears. 
the road is likely to be maintained perpetually in sub- 
stantially its present condition. If such drainage as is 
incidental thereto and does not injure or inconvenience. 
the public or individuals, suffices to relieve the plain- 
tiff’s lands from surplus water, his property will not be 
benefited by the building upon it of a drainage ditch. That 
this instruction was intended covertly to negative this 
idea, and that it very probably was understood hy the 
jury as so doing, appears to us to be quite evident, and 
we are therefore of opinion that the giving of it was 
error, 
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For these reasons we recommend that the judgment of 
the district court be reversed, and a new trial granted. 


DuFrFie and ALBert, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED AND REMANDED. 


GEORGE PERKINS ET AL. V. HELEN MILTON. 
FILED May 21, 1902. No. 11,693. 
Commissioner’s opinion, Department No. 3. 


Bastardy Proceedings: RECOGNIZANCE: CONDITION: RENEWAL: FaIL- 
URE TO APPEAR: LIABILITY. A recognizance in a bastardy pro- 
ceeding, conditioned that the accused shall appear at the next 
term of the district court te answer such accusation, and abide 
the order of the court, is limited to the term at which it exacts 
the appearance, and where the case is continued to a subsequent 
term without a renewal of such recognizance, and the defendant, 
fails to appear at such subsequent term, there is no liability 
on the recognizance. 


_Error to the district court of Saline county. Tried 
below before Hastines, J. Reversed. 


Richard 8. Norval, J. J. Thomas and (/corge H. Hast 
ings, for plaintiff in error. 


Fayette I. Foss, John D. Pope. B. V. Kohout and R. 
D. Brown, contra. 


ALBERT, C. 


‘On April 6, 1897, one Herbert Perkins was given a pre. 
liminary hearing before O. G. Ellsworth, a justice of the 
peace in and for Saline county, Nebraska, upon a com- 
plaint filed by the defendant in error, Helen Milton, 
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charging him with being the father of a bastard child of 
which she was then pregnant. Upon this hearing it was 
adjudged by the justice that there was reasonable cause 
for the filing of said complaint; whereupon the defendant 
entered into a recognizance for his appearance at the next 
term of the district court to be thereafter held in said 
county, with George Perkins, H. P. King, Edwin C. Biggs 
and R. 8. Norval, as sureties. The recognizance is in the 
usual form, and is conditioned “that if the said Herbert 
Perkins shall appear at the next term of the district court 
to be held in and for Saline county, Nebraska, to answer 
such accusation, and to abide the order of the court 
thereon, then this recognizance to be null and void; other- 
wise to remain in full force and effect.” ‘The next term 
of the district court for Saline county, Nebraska, con- 
vened May 10, 1897. On May 15, 1897, the May term 
of the district court for Saline county for that year ad- 
jouvned sine die. The defendant in that case appeared at 
the next or May, 1897, term of said district court, and his 
father, who was one of his bondsmen, and also R. 8. Nor- 
val, another of his bondsmen, likewise appeared at the 
same term of court. There was no order of any kind made 
in said bastardy proceedings during the May, 1897, term 
of said district court. The second term of the district 
court held in Saline county, after the date of the recog- 
nizance, convened on October 18, 1897. On October 29, 
1897, after the trial of the said cause at the October term 
of said court, the jury found Herbert Perkins guilty as 
charged in the complaint, and on November 5, 1897, 
Herbert Perkins not appearing in court, the bond was de- 
clared forfeited. 

The action upon the recognizance was commenced in the 
district court of Saline county, and is brought in the name 
of Helen Milton, who sues for and on behalf of Saline 
county, against Herbert Perkins, George Perkins, Horace 
P. King, Edwin ©. Biggs and Richard S. Norval. There 
was no Service of summons on the defendant Herbert Per- 


kins in this action, and he made no appearance therein. 
58 
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Before the case was tried in the district court, Edwin C. 
Biggs died, and no revivor was ever had in the action 
against his estate, and no judgment was rendered against 
him or his estate. The action proceeded against the other 
defendants. A trial to the court resulted in a finding and 
judgment for the plaintiff. The defendant brings the case 
here on error. 

The judgment in this case can not stand, because the lia- 
bility of the defendants on the recognizance ended when 
the defendant appeared at “the next term of the district 
court.” State v. Murdock, 59 Nebr., 521; Hesselgrave v. 
State, 68 Nebr., 807. It is urged that there were reasons 
for not trying the case at the term at which the defendant 
was bound to appear, but we are unable to see how that 
has any bearing on the liability of the defendant on the 
recognizance. The terms of the recognizance did not re 
quire the defendant in the bastardy proceedings to appear 
from term to term until it was possible or convenient to 
try the case, but to appear at the next term. If for any 
reason the case could not be tried at that term, the means 
were at hand whereby the prosecution might have secured 
the attendance of the defendant at a subsequent term. A 
failure to employ such means does not extend the liability 
of the-defendant in this case. There is some question 
whether the plaintiff had legal capacity to maintain this 
action. On that question we express no opinion. 

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further pro- 
ceedings according to law. 


AMES and DuFrip, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for further proceedings according 
to law. 

REVERSED AND REMANDED. 
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ANDREW D. RICKETTS ET AL. V. JOHN A. BUCKSTAFF ET AL. 
FmEp May 21, 1902. No. 11,854. 
Commissioner’s opinion, Department No. 3. 


1. Written Contract: CoNnsTRUCTION: REJECTION OF CERTAIN WORDS: 
INTENTION OF Parties. A construction of a written contract, 
which requires the rejection of certain words, is unwarranted 
where the rejection of such words would defeat the intention of 
the parties. 


2. Sufficiency of Tender: OsgEctions. Where the question of the 
sufficiency of a tender arises in the course of the trial of a 
cause, and it appears that such tender was rejected on specific 
grounds, other objections to the tender will not be considered. 


Error from the district court for Lancaster county. 
Tried below before Hotmss, J. Reversed. 


Ricketts & Ricketts, for plaintiffs in error. 
Charles O. Whedon, contra. 


ALBERT, C. 


This is an action in replevin, brought to recover pos- 
session of 7,600 bales of hay. The legal title of the plain- 
tiffs to the property is conceded. The defendants claim 
the right of possession by virtue of a lien for storage. That 
the property was delivered by the plaintiffs to the defend- 
ants for storage, and stored by the latter, is also conceded. 
The plaintiffs allege payment of a part of the charges for 
storage, and a tender of the balance. The defendants in- 
sist that the tender was insufficient in amount. The cause 
was submitted to the court without a jury. There was a 
finding and judgment for the defendants. The plaintiffs 
bring the record here for review. 

Whether plaintiffs’ tender was sufficient in amount de- 
pends upon the construction to be placed on the contract 
of the parties. The contract was reduced to writing, and 
is as follows: 
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“LINCOLN, NEB., September 12, 1894. 

“A. D. Ricketts & Co., City: 

- “GENTLEMEN—We will receive and store for you twenty- 
five or more cars of hay in bales, on the following terms 
and conditions: For all hay received on track at our 
warehouse, cor. 6th and L sts., in this city, we will receive 
and store for you at the following rates: For one Mo. or 
fraction thereof two cts. pr. Mo. per bale of 75 lbs. For 
. two Mo. or fraction thereof one & one-half cts. per Mo. 
pr. bale of 75 Ibs. For three Mo.-or fraction thereof one 
& one-fourth cts. pr. Mo. per bale of 75 lbs. For four Mo. 
or fraction thereof one ct. per. Mo. pr. bale of 75 Ibs. For 
five Mo. or fraction thereof three-fourths cts. pr. Mo. pr. 
bale of 75 lbs. For six Mo. or fraction thereof five-eighths 
cts. pr. Mo. pr. bale of 75 Ibs. 

“Tf the average weight is above or below 75 pounds per 
- bale, then we are to receive the same proportionate weight 
per bale as above specified, we to keep an accurate account 
of the number of bales received and make deliveries only 
on your written order. We to hold ourselves responsible 
for any shortage in bales not accounted for by your orders, 
except loss by fire or the elements. 

“When deliveries are made to your team at our ware- 
house you to furnish one-half the labor to load the same. 
We to load in cars at our warehouse all hay a ae out 
in car lots. 

“Payment for the previous month’s storage to be ade 
on the first of each month. 

“Nes. Impu. & Forwp. Co., 
“Per J. F. Barr. 


“Accepted, A. D. Rickrerrs & Co. 
“Signed in duplicate. 

“We will haul all your hay from the Rock Island freight 
depot to our warehouse for the sum of twenty-two and one- 
half (224) cts. per ton. “Nes. Imp. & F. Co., 

“By J. F. Barr.” 

The defendants insist that a proper construction of the 

contract would entitle them to 2 cents per bale for the first 
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month, 14 cents per bale for the second month, and so on, 
so that the total charges for six months would be 7§ cents 
per bale. We do _not think the instrument will admit ot 
that construction. The defendants’ offer was, not to store 
the hay the first month for 2 cents for each bale, the sec- 
ond month for 14 cents a month per bale, and so on, but 
to store it one month for 2 cents per bale, two months for 
1} cents a month per bale, ete. Each rate fixed by the 
offer, is, by the terms of the instrument, a rate per month. 
To adopt the defendants’ construction, would require the 
rejection of the phrase “per month,” which runs through: 
out the offer. That phrase is so clearly a part of the con- 
tract that its rejection would be setting at naught the 
manifest intention of the parties, which is permissible 
under no canon of construction of which we have knowl- 
edge. The plaintiffs insist that by the terms of the con- 
tract the storage charges were uniform for the whole num- 
ber of months the hay was left in storage; that is, if left 
in storage one month the charges would be 2 cents per 
bale, two months 14 cents’per bale per month, and so on. 
The defendatits suggest a difficulty in the way of the adop- 
tion of this construction, and that is that the contract 
provides for the monthly payment of storage, and that, 
as the contract is silent as to the number of months the 
hay was to be kept in storage, it would be impossible to 
ascertain, at the end of each month, the amount due for 
the preceding month. That objection would be entitled 
to great weight were we compelled to confine ourselves 
to the writing itself; but it must be kept in mind that the 
question under investigation is the sufficiency of the tender 
made by the plaintiffs. The evidence shows that in March, 
1895, the defendants notified the plaintiffs that the con- 
tract would expire on the first day of the succeeding month, 
which would be six months from the date the hay was 
delivered for storage. In making their tender, the plain- 
tiffs had a right to adopt the defendants’ construction of 
the contract as to the time it was torun. The defendants, 
having signified their construction of the contract in this 


854 NEBRASKA REPORTS. [ VoL. 64 


Ricketts v. Buckstaff, 


particular, are in no position to complain if the plaintiffs, 
in making their tender, adopted that construction as the 
basis of their computation of the amount due. Under this 
construction of the contract the storage charges for the 
entire six months would be $285. Of this amount $76 was. 
paid about the 1st of November, 1894. From that date, 
at different times, the plaintiff tendered the amounts fall- 
ing due, computed on the basis of a six-months’ contract. 
The final tender was made on the 18th day of March, 1895, 
and was $209, which, added to the $76 hereinbefore men- 
‘tioned, covered the entire amount of storage charges for 
the entire period. The defendants now object to some of 
the tenders on the ground that they were made by check, 
and were not unconditional. No such objection was urged 
against the tenders when made. They were objected to 
on the sole ground that under the construction placed upon 
the contract by the defendants hereinbefore mentioned the 
amount tendered was insufficient. It is well settled that 
where a tender is rejected on one ground, other objections 
thereto are waived. The plaintiffs, having paid a part of 
the storage charges and made due tender of the balance 
due, under a proper construction of the contract, were 
entitled to the possession of the hay, and the judgment of 
the district court is erroneous. 

It is therefore recommended that the judgment of the 
district court be reversed, and the cause remanded for 
further proceedings according to law. 


AMES and DvrFrFiz, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
and the cause remanded for further proceedings according 
to law. 

: REVERSED AND REMANDED. 
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Unitep STATES NATIONAL BANK oF HOLDREGE VY. PER 
ForSTEDT. 


FILED JUNE 4, 1902. No. 11,922. 


Bank: OTHER CORPORATION: NOTICE OF CHARACTER OF TRANSACTION: 
PERSONNEL OF WoRKING Force. The rule is well settled that a 
bank or other corporation, being once charged with notice of 
the character of a transaction, continues to be affected by such 
notice, whatever changes may occur in the personnel of its 
working force. 


Error from the district court for Phelps county, Tried 
below before ADAMS, J. Affirmed. 


Clency St. Clair and Charles St. Clair, for plaintiff in 
error. 


‘A. J. Shafer, contra. 


PER CURIAM. 


This was an action by Per Forstedt against the United 
States National Bank of Holdrege to recover the penalty 
provided for in section 5198 of the national banking act. 
In our opinion there is no fairly debatable question in the 
case. The jury were well warranted in finding that the 
defendant knowingly contracted for and received interest 
in excess of ten per cent., and that the amount so received 
was at least fifty per cent. of the verdict and judgment. 
The contention of counsel for the bank that the bank offi- 
cers who actually received the last payments upon the 
usurious contract were not connected with the bank at the 
time the contract was made, and were therefore ignorant 
of the fact that it was tainted with usury, is, of course, 
without merit. The rule is that a bank or other corpora- 
tion, being once charged with notice of the character of 
a transaction, continues to be affected by such notice what- 


856 NEBRASKA REPORTS. [Vou. 64 


Hart v. McDonnell. 


ever changes may occur in the personnel of its working 


force. 
The decision of the court is manifestly right and is 


AFFIRMED. 


Notg.—Notice to Corporation.—A corporation can not receive infor- 
mation or notice of any fact but through the senses of the members 
composing the corporation. Underwood, J., in Lyne v. Bank of Ken- 
tucky, 5 J. J. Marsh. [Ky.], 545, 559.— REPORTER. 


JOSEPH S. Hart, APPELLEE, V. MICHAEL MCDONNELL, AP- 
PELLANT. 


Finup JUNE 4, 1902. No. 11,955. 


1. Sheriff: SaLe or Reat Estate: CERTIFICATE OF LIENS: AUTHORITY. 
The authority of a sheriff or other officer to sell real estate 
under a decree of foreclosure, does not depend upon the pro- 
curement and filing of certificates of liens. 


2. Judicial Sale: Lizns: CONFIRMATION. Where property brings at 
judicial sale two-thirds of its gross value, the sale should be 
confirmed notwithstanding the failure of the sheriff to file in 
the office of the clerk of the district court in due time the 
treasurer’s certificate showing the amount of a tax lien. 


AppeAL from the district court for Gosper county. 
Heard below before Norris, J. Affirmed. 


Webster S. Morlan, for appellant. 
John T. McClure, contra. 


PER CURIAM. 


This is an appeal from an order of the district court 
of Gosper county confirming a sale of real estate made by 
the sheriff of said county under a decree of foreclosure. 
The only ground upon which counsel rely for a reversal of 
the order is that the treasurer’s certificate, showing a lien 
for taxes upon the property in question, was not filed in 
the office of the clerk of the district court until the day 
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of the sale. It appears to be conclusively established by 
the record that the sheriff applied to the treasurer and ob- 
tained from him a certificate showing that there was a 
tax lien upon the property amounting to $5.57, and that 
the amount of such lien was deducted from the gross value 
of the laud, but that the certificate was not filed until the 
day of the sale. Notwithstanding this irregularity, we 
think, upon the admitted facts, the sale was properly 
approved and that the order of confirmation should be 
affirmed. The authority of the sheriff to make the sale did 
not depend upon the procurement and filing of the cer- 
tificates of liens. That proposition is thoroughly estab- 
lished by the decisions of this court. Craiy v. Stevenson, 
15 Nebr., 362; Smith v. Foxworthy, 39 Nebr., 214; Amer- 
can Investment Co. v. McGregor, 48 Nebr., 779. The 
sheriff having, according to these cases, authority to sell, 
the only question to be considered is whether the owner 
of the equity of redemption was prejudiced by the irregu- 
larity of which he complains. The rule is well established 
that the failure of appraisers to deduct liens affords no 
sufficient ground for vacating the sale, where it appears 
_ that the property sold for two-thirds of its gross value. 
La Selle v. Nicholls, 56 Nebr., 458; Bernheimer v. Hamer, 
59 Nebr., 733. The property here in question did sell for 
two-thirds of its gross value, and, since the appellant 
would not have been injured if the appraisers had failed 
to deduct the lien or had wrongfully deducted it, we are 
unable to perceive how the failure to file, in the office of 
the clerk of the district court, evidence of the existence 
of the lien could furnish any just ground for complaint. 


The order of confirmation is 
AFFIRMED. 


Nore.—Sheriff—Ewvecution Sale—At a judicial sale, the sheriff 
simply sells the property of the defendant in the thing, whatever 
that property may be; and warrants nothing; either as to title or 
quality. The rule of caveat emptor applies sine cera. Hart v. Hampton, 
7 T. B. Monroe [Ky.], 381, 18 Am. Dec., 186.—REPORTER. 
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Bepva C. NorEEN Vv. Louris P. HANSEN. 
FIrep JuNE 4, 1902. No. 11,982. 


1. Married Woman: LIABILITY FOR NECESSARIES: EXECUTION AGAINST 
Huspanp: Birt oF Rieuts. The statute (Compiled Statutes, 
ch. 53, sec. 1) making the property of a married woman liable 
for the payment of all debts contracted for necessaries fur- 
nished to her family after execution against her husband for 
such indebtedness has been returned unsatisfied, is not in con- 
flict with section 3 of the bill of rights. 


2. Married Woman’s Act: ExrcuTion Acainsr Huspanp: RETURN 
Nutra Bona: Lruiration. In cases arising under the proviso 
of section 1 of the married woman’s act, the cause of action 
does not arise, and the statute of limitations dves not begin to 
run, until an execution upon a judgment against the defendant’s 
husband has been returned unsatisfied. 


3. Evidence. Evidence examined, and found sufficient to sustain the 
judgment. : 


Error from the district court for Dodge county 
Tried below before GRIMISON, J. Affirmed. 


Fred W. Button, for plaintiff in error. 
C. E. Abbott, contra. 


Per CURIAM. 


This action, by Louis P. Hansen against Beda C. Noreen, 
based upon the proviso of section 1 of the married woman's 
act (Compiled Statutes, ch. 53), was tried without a jury 
and resulted in a finding and judgment in favor of the 
plaintiff. The petition alleges that Andrew F. Noreen 
and Beda C. Noreen are husband and wife; that the plain- 
tiff sold and delivered to them groceries for consumption 
in their family; that said groceries were necessaries; that, 
a judgment for said groceries was recovered against An- 
drew, and that an execution issued on such judgment had 
been returned unsatisfied. The defenses pleaded in the 
answer are (1) that the statute is unconstitutional; (2) 
_ that the statute of limitations has run against ‘the action ; 
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and (3) that the evidence fails to show that the judgment 
against Andrew was for necessaries. 

The defendant has failed to point out any reason to 
support her contention that the legislature is without 
power to impose upon a married woman the duty of pro- 
viding for herself and those constituting the members of 
her family, and we are not aware of any provision of the 
constitution with which this statute is in conflict. Its 
validity has been recognized in at least three decisions of 
this court. George v. Edney, 36 Nebr., 604; Sinall v. San- 
dall, 48 Nebr., 318; Fulton v. Ryan, 60 Nebr., 9. 

The contention that the statute of limitations has run 
against the action can not be sustained. The liability. of 
a wife under the statute is secondary; she is a surety for 
her husband, and the cause of action does not arise against 
her until an execution based upon a judgment against her 
husband has been returned unsatisfied. Frost v. Parker, 
21 N. W. Rep. [Ja.], 507. 

The claim that the evidence does not support the find- 
ing and judgment is grounded entirely upon the evidence 
of the defendant and her husband that the groceries in 
question were furnished to Mr. Noreen to enable him to 
conduct a boarding house. There is evidence tending to 
show that the Noreens kept boarders, but inasmuch as it 
is conceded that the Noreen family consisted of six per- 
sons, and that the entire grocery account amounted to 
only about $10 per month, we are satisfied that the court 
did not err in holding that the groceries furnished were 
necessaries: for the family, within the meaning of the 
statute. 


The judgment of the district court is 
. AFFIRMED. 


Notre.—Husband and Wife.—Married Woman.—Under a statute which 
provides that “either husband or wife may enter into any engage- 
ment or transaction with the other, or with any other person, re- 
specting property, which either might, if unmarried,” a married 
woman is authorized to execute a promissory note with her husband; 
and she is liable thereon, though the note is given for the individual 
debt of her husband. Miller v. Purchase, 5 S. Dak., 232.—REPORTER. 
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Grorey W. LEIDIGH V. ELIZABETH J. PRIBBLE. 
FILED JUNE 4, 1902. No. 11,867. 


1. Appeal-Undertaking: Non-REesIpDENT SURETY: VALID AND EFFEC- 
Tive. An appeal-undertaking given under section 1007 of the 
Code of Civil Procedure is valid and effective, although the only 
surety by whom it was executed is a non-resident of the county 
in which the action is pending. 


: ACTION ON UNDERTAKING: EstorPrEL. A party who 
obtains a dismissal of an appeal on the ground that his ad- 
versary failed to comply with an order requiring him to furnish 
a resident surety on an appeal undertaking is not, in an action 
upon such undertaking, estopped from asserting that the bond 
is valid and binding upon the non-resident surety by whom ib 
was executed. 


3. Appeal: UNDERTAKING: SURETY: OBLIGATION. The undertaking of 
@ surety upon an appeal bond given under the statute relative 
to appeals from justices of the peace is, in substance, that he 
will satisfy any judgment against his principal that may result 
from a trial in the district court or from a failure to effectively 
prosecute the appeal. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Affirmed. 


Jefferson H. Broady, for plaintiff in error. 
John 8. Bishop, contra. 


SULLIVAN, CO. J. 


This was an action by Elizabeth J. Pribble against 
George W. Leidigh upon an undertaking given under the 
provisions of section 1007 of the Code of Civil Procedure. 
From a judgment in favor of the plaintiff, the defendant 
prosecutes error. 

The facts in the case, so far as they are material to the 
question raised by the petition in error and discussed in 
‘ the briefs of counsel, are these: Pribble sued Romine be- 
fore Roberts, a justice of the peace for Lancaster county, 
and recovered a judgment for $23. Romine removed the 
case by appeal to the district court, the statutory under- 
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taking being signed by Leidigh as surety. In the district 
court, at the instance of Pribble, and for the reason that 
Leidigh was a non-resident of Lancaster county, an order 
was made requiring Romine to give an additional surety 
upon the appeal bond. This order was not complied with, 
and the appeal was therefore dismissed. Leidigh’s defense 
to the present action is that the plaintiff, having obtained 
an order dismissing the appeal on the ground that the 
bond was insufficient, is now precluded from insisting that 
such bond is a valid and enforceable contract. In our 
opinion, the doctrine of estoppel has no application to the 
facts of this case. The plaintiff never contended that the 
bond was void; on the contrary, its validity seems to have 
been at all times conceded. The jurisdiction of the dis- 
trict court over the case by virtue of the appeal was never 
questioned. The contention of plaintiff was that she was 
‘entitled to a resident surety, and that the defendant should 
be denied a trial on the merits unless he furnished such 
surety. This view of the matter was adopted by the court 
and made the basis of its action. Whether the decision 
upon the motion to dismiss the appeal was right or wrong 
is not material to the question we are now considering. 
It is enough for our present purpose to know that the 
plaintiff’s positions in the two cases are not inconsistent; 
that she is not repudiating in this case the theory on which 
she prevailed in the other. The defendant’s undertaking 
was effective; it served some of the purposes for which 
it was given; it prevented the immediate enforcement of 
the judgment; it divested the justice of the peace of juris- 
diction, and transferred the case to the district court for 
further proceedings. These things were beneficial to Ro- 
mine, and prejudicial to the plaintiff. The undertaking 
of a surety on an appeal bond is not that he will pay if his 
principal is defeated in a trial on the merits, but rather 
that he will satisfy any judgment that may result from 
a trial in the district court, or from a failure to effectively 
prosecute the appeal. Flanagan v. Cleveland, 44 Nebr., 
58. This is made entirely clear by section 1014 of the Code 
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of Civil Procedure, which declares: “When any appeal 
shall be dismissed, or when judgment shall be entered in 
the district court against the appellant, the surety in the 
undertaking shall be liable to the appellee for the whole 
amount of the debt, costs, and damages recovered against 
the appellant.” The order of the court dismissing the ap- 
peal ended the controversy, and gave an immediate right 
of action on the bond. The condition requiring the appel- 
lant to prosecute his appeal to effect was then broken, and 
the damages were fixed by the section of the statute above 
quoted. Both on principle and authority we.are satisfied 
that the judgment of the district court is right, and should 
be affirmed. Gudtner v. Kilpatrick, 14 Nebr., 347; Adams 
v. Thompson, 18 Nebr., 541. 


AFFIRMED. 


Pyintie DUNN v. Harrinr BOZARTH ET AL. 
FILED JUNE 4, 1902. No. 8,984. 


1. Sureties: Costs: JUDGMENT: SUMMARY PROCEDURE: RULE 12: 
ERROR oR APPEAL. The provisions of sections 612 to 616 of the 
Code of Civil Procedure, and especially of the latter section, do 
not uuthorize by summary proceedings the entry of a judgment 
for costs against sureties on a cost bond which is required to be 
given by the plaintiff in error or appellant under rule 12 adopted 
by this court, with reference to security for costs in actions 
brought here on error or by appeal. 


2.— tt —! 


Scir—E Facras: MOTION AND 
Notice. The court is not authorized by the issuance of a writ 
of scire facias, or on a motion and notice to the adverse party 
in lieu thereof, to order an execution to issue against sureties 
on a cost bond, given in pursuance of the provisions of rule 12, 
for the costs made in the action in which the cost bond was 
given, and which are assessed against a plaintiff in error or ap- 
pellant, or for the amount thereof remaining unpaid. 


3. -——— 3 SO: Crvin Action. The right to enforce 
the liability of a surety on such cost bond is by proceeding in 
an ordinary civil action on the undertaking and in pursuance 
of the rules governing civil actions generally. 
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"Error from the district court for Gage county. Tried 
below before Lerron, J. Heard on motion for judgment 
against sureties on cost bond. Motion overruled. 


Robert Ryan, for the motion. 
Joseph EF. Cobbey, contra. 


Howcoms, J. 


On a motion, and notice to the adverse parties, we are 
asked to enter judgment against the sureties on a cost bond 
given in pursuance of the requirements of rule 12, adopted 
by this court, with reference to security for costs; or, 
in the event the motion to enter judgment is not sus- 
tained, to issue execution against the sureties on the 
cost bond for the amount of the unpaid costs in the 
case at bar taxed against the plaintiff in error, the 
. principal on the undertaking. Rule 12 (52 Nebr., xiii) 
provides, in substance, that a plaintiff in error in each 
case brought to this court shall give security for costs by 
filing a bond with one or more sureties, in the sum of $50, 
to be approved by the clerk of the district court from which 
the cause is brought, conditioned for the payment of the 
costs of this court. The bond in question complies with 
the provisions of the rule, runs to the defendant in error, 
and is conditioned that the plaintiff in error shall pay all 
costs adjudged against him by the supreme court, not ex- 
ceeding, of course, the penalty named in the bond, viz., 
$50. Our authority to enter the judgment prayed for 
against the sureties or issue an execution on the record 
as though the obligation for costs was in the nature of a 
judgment on which an execution may be issued is predi- 
cated on two propositions, which are advanced as reasons 
why the relief asked for may properly be granted. First, 
it is said that the provisions contained in sections 612 to 
616 of the Code of Civil Procedure, and especially the Jat- 
ter section, authorize the rendition of judgment against 
sureties for costs, and awarding execution thereon. An - 
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examination of the sections referred to convinces us that 
they refer alone to actions brought in any county in the 
state where the plaintiff is a non-resident of the county 
in which the action is brought, security for costs in such 
case being required, and which may be given by an in- 
dorsement to that effect on the summons, or by signing che 
name of the surety for costs on the complaint filed in the 
action. Section 616 authurizes the entry of judgment for 
costs against the surety on motion and ten days’ notice 
for the amount adjudged against the plaintiff or the un- 
paid part thereof, and execution may issue as in other 
cases. The sections referred to, it is obvious, are not ap- 
plicable to error proceedings brought in this court where 
a cost bond is, under a rule of court, required to be given 
as in the case at bar. Overstreet v. Davis, 24 Miss., 393; 
Martin v. Avery, 8 Ala., 430. 

The second proposition advanced by counsel presenting 
the motion is that, if the sections referred to ure insuff- 
cient authority to the court for granting the relief asked, 
then the court is authorized by virtue of the common law 
to enforce the payment of the unpaid costs against the 
sureties on the cost bond by the writ of scire facias, or 
in lieu thereof, under our practice, by the filing of a motion 
on notice to the opposite party, as has been done in the 
present instance. Proceedings of this character can only 
be justified on the theory that there is such a record as 
conclusively establishes an obligation on the sureties, the 
satisfaction of which may be enforced by execution, and 
that the court has acquired jurisdiction over them for 
the purpose of enforcing the obligation as fixed and de- 
termined by such record. It is manifest that as a basis 
for the issuance of an execution there must be a judgment 
in fact or a record in the nature of a judgment for the sat- 
isfaction of which a general execution may properly be re- 
sorted to. Can it be said that the writ of scire facias, or 
in lieu thereof an order on motion and notice under our 
present practice, similar to the writ, and serving the same 
office, may be resorted to for the purpose of enforcing the 
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unpaid costs as against sureties on the cost bend, and 
without proceeding in an ordinary action to first establish 
their liability. To support the proposition contended for, 
we are cited to some very early cases in Maine and Massa- 
chusetts, where it was held an indorser of a writ issued 
at the beginning of a civil action, who had obligated him- 
self for the payment of plaintiffs costs, might be pro- 
ceeded against for such costs where the plaintiff failed to 
pay by the writ of scire facias. It appears that this re- 
quirement for security for costs arese by statute, and this 
particular remedy was resorted to as a convenient method 
of enforcing the right given by such statute. The indorser 
of the writ for the costs assessed in the case against the 
plaintiff was treated as having incurred a liability analo- 
gous to that of those who were sureties on bail given for 
the payment of a debt to prevent imprisonment where im- 
prisonment for debt was lawful, or to the enforcement of 
the obligation of sureties on bail or recognizance which 
has been forfeited in criminal proceedings. Says the 
supreme court of Maine (Merrill v. Walker, 24 Me., 287) : 
“The proceeding by scire facias was an appropriate mode 
for the purpose, and judiciously adopted. The case of in- 
dlorsemeut is analogous to that of bail. The one is to se- 
cure the plaintiff in case of the avoidance of the defendant, 
and the other to secure the defendant in case of the avoid- 
ance of the plaintiff. In both cases the cause of action 
arises from matter of record. In both cases the cause of 
action is but an incident to a principal cause of action, 
already determined, the proceedings in which are matters 
of record. A proceeding, therefore, by a species of judicial 
writ, to complete the remedy growing out of the original 
action, is obviously appropriate; and should not be de- 
parted from till a statute alteration to the oa shall 
have taken effect.” Sce, also, Reid v. Blaney, 2 Me., 128; 

How v. Codman, 4 Me., 79; Miller v. Washburn, 11 Mass. S 
411; McGee v. Barber, 14 Pick. [Mass.], 212. The writ 
originally in any of the jurisdictions to which our atten- 
tion has been called can issue only on a judgment rendered 

b9 
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in the action, or a record in proceedings of so conclusive 
a nature as to be tantamount to a judgment, and on which 
execution would lie for its satisfaction, such as a forfeited 
recognizance, bail bond, etc. It is issued only against a 
party to the record, one who is bound by its terms to the 
same extent as he would be concluded by a judgment to. 
which he was a party litigant. Tt is founded on some mat- 
ter of record, as a recognizance or judgment, on which it 
lies to obtain execution, and is usually deemed a judicial, 
and not an original, writ. 19 Ency. Pl. & Pr., 262, and 
authorities cited. It is a warning given to the defendant 
to appear in court and plead in bar to the execution, or 
show any cause, if he can, by release, discharge or other- 
wise, why execution should not issue on the judgment or 
record against him. 21 Am. & Eng. Ency. Law, 852, and 
authorities cited. It follows from what has been said that 
the record on which the writ will lie, must be of such a na- 
ture as to conclude the parties against whom it is asked 
from interposing any defense to its issuance except that 
which may be pleaded in bar ar abatement or in discharge 
or satisfaction. The record must also be of such a nature 
as to show the jurisdiction of the court over the person 
against whom the writ is asked. While it is held in some 
jurisdictions that matters of record pertaining to forfeited 
recognizances, bail bonds, and indorsements as security 
for costs warrant proceedings against those liable on such 
undertakings by writs of scire facias, such has never been 
the practice in this state. King v. State, 18 Nebr., 375. 
The parties enforcing their rights under such obligations 
have always been required to pursue their remedy by an 
ordinary action on the obligation, bring the parties within 
the jurisdiction of the court and obtain judgment to be 
enforced in the usual way. Any exception to this rule is 
only where by express statute other proceedings are au- 
thorized. The record on which the writ may issue presup- 
poses the jurisdiction of the court over the person against 
whom issued, and this can result only where the parties 
have, by their voluntary action, submitted themselves to 
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the jurisdiction of the court, and authorized the rendi- 
tion of the judgment, or the entry of a record equivalent 
thereto, for the satisfaction of which the writ is resorted 
to. Moore v. Kepner, 7 Nebr., 291; Lininger v. Raymond, 
9 Nebr., 40. It can not, we think, be said that the sureties 
on the cost bond in the case at bar are parties to the rec- 
ord in such a sense as to give the court jurisdiction over 
them and authorize it to issue execution against them for 
the unpaid costs taxed against the plaintiff and principal 
in the undertaking. If such were the case, then the court 
is authorized to proceed summarily against sureties on 
appeal and error undertakings without the requirement 
of a civil suit being instituted thereon; but such is not the 
case according to the statute and practice in this jurisdic- 
tion. Selby v. McQuillan, 45 Nebr., 512. We are satisfied 
that on principle the undertaking given in the case at bar, 
on which we are asked to issue execution against the sure-. 
ties without other warrant than the mere executing and 
delivery of the undertaking, must be regarded as of the 
same general character as other undertakings required to 
be given during the pendency of litigation, and that the 
sureties on such undertaking can not be proceeded against 
summarily in the action in which the undertaking was 
given but resort must be had to an ordinary proceeding 
by civil action on the undertaking and in pursuance of 
the rules governing such aciions generally. Mussina v. 
Alling, 12 La. Ann., 799; Earle v. Cureton, 13 S. Car., 19; 
Overstreet v. Davis, Jr., supra; Vanderpool v. Notly, 42 
N. W. Rep. [Mich.], 680. 

’ The motion for judgment against the sureties on the cost 
bond or the issuance of an execution against them for the 
amount of the unpaid costs taxed against the plaintiff 


must, therefore, be denied. 
MOTION OVERRULED. 
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Epna E. MARTIN ET AL. V. BOND’S ESTATE. 
Frrep June 4, 1902. No. 11,736. 


Title to Realty: ADMINISTRATOR: LicENsE TO SELL: PENDING LITIGa- 
TION: ORpER or Disrricr Court. Because litigation is pending 
involving the title to one of several parcels of real estate for 
which license is prayed by an administrator to sell for the pur- 
pose of paying debts owing by the estate, that fact will not 
render erroneous an order of the district court, otherwise 
proper, granting a license to sell such real estate for the pur- 
pose mentioned. 


Error from the district court for Kearney county. Tried 
below before ApAms, J. A/firmed. 


E. C. Dailey, for plaintiffs in error. 
M. D. King, contra. 


‘ Hotcos, J. 


From an order of the district court granting a license 
to sell real property for the purpose of paying the debts 
against the estate of the decedent the plaintiffs in error, 
as heirs at law and devisees of the decedent, and who ob- 
jected to the granting of a license, prosecute proceedings 
in error in this court. It appears that the decedent died 
possessed of different parcels of lands in Kearney county, 
which he devised, subject to his debts, to different children, 
and as to one of such parcels. of land litigation resulted 
as to the state of the title thereof. The administrator with 
the will annexed made application for a license to-sell sev- 
eral tracts belonging to the testator for the purpose of 
paying debts owing by the estate. The only objection to 
which our attention is called to the order granting a 
license is that because of the litigation mentioned with 
respect to one of the different parcels of land. It is urged 
that, because of the litigation over the title, the land will 
not sell for an adequate sum, and therefore the license to 
' sell should be withheld as to all the real estate included in 
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the application. The whole of the argument of counsel 
for plaintiff in error to support his assignment of error 
to the effect that “the court erred in granting license to 
sell the real estate described in the petition under the 
pleadings filed,” is contained in the following quotation 
from his brief: “We think the court erred in granting the 
license on the facts shown by the pleadings, and that the 
title to the one-quarter section that is now in litigation 
in the supreme court should be settled before petitioner 
should be allowed to sell the land, or any of it, for the pay- 
ment of debts; and there is no good reason why the sale 
should take place before it has been determined just what — 
teal property belongs to said estate.” The objection ap- 
pears to be, in its nature, the interposition of a plea in 
abatement because of pending litigation affecting the title 
to some of the lands for authority to sell which a license 
is prayed. We do not think the plea or objection is good, 
whether the litigation referred to be with respect to the 
whole or a part only of tie real estate involved in the appli- 
cation for a license to sell the same. There are, perhaps, 
circumstances which would make it wise and expedient 
to postpone issuance of a license to sell real estate involved 
in litigation, and such may be true in the present case, 
but we can not say from the record before us that error in 
granting the license affirmatively appears; or that, as a 
matter of law, the pending litigation involving the title 
to a part of the real estate to sell which a license is prayed 
renders erroneous an order of the district court directing 
the sale of such real estate for the payment of debts due 
from the estate to which it belongs. 
The order complained of is, for the reason stated, 


AFFIRMED. 


Nore.—Another Suit Pending.—It is an ancient rule of the common 
law that nemo debet bis verari pro una et eadem causa—No man ought 
to be vexed twice for one and the same cause. Diamond State Iron 
Co. v. Rorig, 93 Va., 595, 603.—REPORTER. 
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FarRMERS’ STATE BANK V. BENJAMIN BALES. 
Finep June 4, 1902. No. 11,949. 


1. Judgment of Justice: Fruine Transcript: Erect. The filing of 
the transcript of a judgment of a justice of the peace or county 
court with, and the docketing of it by, the clerk of the district 
court, do not make it a judgment of the district court. Moores 
v. Peycke, 44 Nebr., 406. 


: Dormant: Trmz, A judgment rendered by 
a justice of the peace, a transcript of which is duly filed and 
docketed in the office of the clerk of the district court, be- 
comes dormant where no execution thereon is issued after five 
years from the date of its rendition, and the filing of a trans- 
eript of such judgment in the district court, will not have the 
effect of keeping it alive for five years from the date of such 
filing. 


Error from the district court for Dixon county. Tried 
below before Gravns, J. Affirmed. 


. IF, A, McMaster, for plaintiff in error. 
John V. Pearson, contra. 


Howcoms, J. 


From an order of the district court sustaining a motion 
to quash an execution and an order of garnishment issued 
on a judgment claimed to have become dormant, the jude- 
ment creditor prosecutes error. But one question is pre- 
sented for consideration and argued in briefs of counsel, 
and that is whether a judgment rendered by a justice of 
the peace, a transcript of. which has been filed in the office 
of the clerk of the district court, and properly entered on 
the records thereof, and on which no execution has been 
issued, becomes dormant after five years from the date of 
its rendition, or will the filing and docketing of the tran- 
script of such judgment serve to. keep it alive for five years 
from the date.of such filing and docketing? Plaintiff in 
error contends for the latter proposition, while the defend- 
ant in error maintains the district court was right in hold- 
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ing to the former as the-true rule. The execution quashed 
by the trial court was issued within five years from the 
daté on which the judgment which had been rendered by 
a justice of the peace was transcripted and docketed in 
the office of the clerk of the district court, but more than 
five years had elapsed from the date of the rendition of the 
judgment by the justice of the peace. Section 1047 of the 
- Code of Civil Procedure provides that execution for the 
enforcement of a judgment rendered by a justice of the 
peace, where it has not been docketed in the district court, 
may issue on the application of the party entitled thereto, 
at any time within five years from the date of the entry 
of the judgment or the date of the last execution issued 
thereon. By section 482 it is provided that, if execution 
is not sued out within five years from the date of any judg- 
ment rendered in any court of record, or if five years in- 
tervene between the date of the last execution issued 
thereon and the time of suing out another writ, the judg- 
ment shall become dormant, and cease to beconfe a lien 
on the estate of the judgment debtor. Section 561 pro- 
vides that, as to judgments rendered by a justice of the 
peace, the parties in whose favor they are rendered may 
file a transcript.thereof in the office of the clerk of the 
district court, which shall be entered and docketed therein 
in the manner provided; and in the next section it is said 
such judgment shall be a lien on the real estate of the 
judgment debtor from the time mentioned with respect 
to the time of filing the transcript in the same manner and 
to the same extent as if the judgment had been rendered 
in the district court. It is urged by the plaintiff in error 
that by virtue of the language used in the last section we 
have referred to, the filing of the transcript, in the district 
court, of a judgment rendered by a justice of the peace, 
gives to such judgment, at the time of the filing of the 
transcript, all of the qualities as if it were a judgment then 
actually rendered by the district court, that is, to all in- 
tents and purposes the filing of a transcript of, and dock- 
eting such judgment makes it in effect, a judgment then 
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rendered in the district court,—and therefore it would 
not become dormant until five years after the time of filing 
the transcript, which would be regarded as the date of 
its rendition in the district court. In our opinion, the 
different provisions of the Code to which we have referred 
do not render the section susceptible of the construction 
contended for. The object of the provisions under con: 
sideration with respect to judginents rendered by justices 
of the peace, is to permit a judgment creditor to secure 
and enforce a lien on the real property of the judgment 
debtor as fully and effectively as could be done were the 
judgment rendered in the district court in the first place. 
It is a judgment rendered by a justice of the peace, not- 
withstanding a transcript may be filed thereof in the dis- 
trict court. The time when the judgment was rendered 
is determined by that fact alone, not by the time of filing 
a transcript thereof in the district court. The lien on real 
property attaches by virtue of the filing of a transcript, 
and the judgment may then be enforced in the same man- 
ner as a judgment rendered in the district court. The life 
of the judgment is the same in either case,—that is, it 
continues to be alive, and execution may issue, for five 
years from the date it was rendered; and “rendered” 
means the time the judgment was in fact given and pro- 
nounced. We have, we think, already decided this ques- 
tion in harmony with the views entertained by the trial 
court. Moores v. Peychke, 44 Nebr., 405. In the case cited 
it is held: “The filing of the transcript of a judgment of 
a justice of the peace or county court with, and the dock- 
eting of it by, the clerk of the district court do not make 
it a judgment of the district court.” It is said in the 
opinion, after referring to the section providing for the 
filing of a transcript in the district court of a judgment 
rendered by a justice of the peace (p. 412): “It is plain 
from these provisions that the filing and docketing of such 
transcript does not transform the original judgment into 
a judgment of the district court. The statute authorizes 
such filing simply for the purpose of making the judgment 
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a lien upon the real estate of the debtor and for being 
enforced by the issuing of execution out of the district 
court,”— citing People v. Doe, 31 Cal., 220; Martin v. 
Mayor, 11 Abb. Pr. [N. Y.], 295. An authority more di- 
rectly in point, and under statutes substantially the same 
as our own, is found in the case of Brown v. Wuskoff, 21 
N. E. Rep. [Ind.], 248, where it is held that the filing of 
a transcript of a judgment rendered by a justice of the 
peace in the circuit court will not extend the life of the 
judgment. Says the court in the opinion: “The construc- 
tion we place on the statute is that a judgment rendered 
before a justice shall be a lien from the time the transcript 
is filed, recorded, and docketed to the end of ten years from 
the rendition of the judgment. If we transpose the words 
of the statute to read ‘from the time of filing the tran- 
script the judgment set forth in the transcript shall be a 
lien upon the real property of the defendant within the 

county, to the same extent as judgments of the court,’ it ~ 
would hardly be contended, we think, that it could be con- 
strued to create a lien for ten years from the filing of the 
transcript; but when thus transposed, it seems plain that 
the word ‘extent,’ as applied to the duration of the lien, 
should relate to the time of the rendition of the judgment 
corresponding to the time when the limitation commences 
to run against judgments of the circuit court, and the 
words mean the same whether they are transposed or read 
as written in the statute. Indeed this is the only construc- 
tion that can be placed on this section of the statute, and 
give force to the words.” In Wright v. Sweet, 10 Nebr., 
190, it is said(p. 192): “The statute(p. 606) provides that 
at the expiration of five years from the entry of judgment, 
if no execution has been issued thereon, or after the lapse 
of five years from the date of the last execution thereon, 
the judgment shall become dormant, etc. The lapse of 
five years raises the presumption of payment, not that the 
judgment never was entered, nor that it was erroneous 
or obtained by fraud, or of anything else but payment.” 
See, also, State v. McArthur, 5 Kan., 280; and Lindgren 
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». Gates, 26 Kan., 135. If the filing of the transcript does 
not have the effect of changing the nature of the judgment, 
as we have held it has not, and no execution has been 
issued, then the judgment must be regarded as dormant 
after the lapse of five years from the date of its rendition; 
the presumption then arising that it is satisfied. The mere 
filing of a transcript thereof in the district court can not, 
we think, have the effect of enlarging the time, or in any 
wise modifying the rule. After that time, and until re- 
vived, it has lost its vital force; it ceases to be a lien on 
the property of the judgment debtor, and the right to en- 
force satisfaction by process against his property has 
terminated. In some jurisdictions to which our attention 
is called, the filing of a transcript of a judgment of a 
justice of the peace in the higher court is held equivalent, 
so far as the time in which the judgment will become dor- 
mant is concerned, to the rendition of the judgment in 
such higher court as of the time of filing the transcript; 
but such holdings arise by virtue of express provisions of 
statute dissimilar to ours, and for that reason the author- 
ities cited ate not applicable to the question raised in the 
case now under consideration. ; 
The order of the district court is without error, and is 

accordingly 

j AFFIRMED. 


Nore.—Dormant-Judgment Act.—Statute of Limitations—Dormant- 
judgment acts are not mere statutes of limitations, and a judgment 
will not be saved from dormancy by the mere fact that partial pay- 
ments are made and receipted for within the limited time. Stanley 
v. McWhorter, 78 Ga., 37; Lewis v. Smith, 99 Ga., 603; Blue v. Collins, 
109 Ga., 341.—REPORTER. 
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Firep June 4, 1902. No. 12,560. 


1. Keeping Intoxicating Liquor for Purpose of Sale: INFORMATION: 
DESCRIPTION OF PLACE OR STRUCTURE: SEARCH WARRANT. An in- 
formation charging one with keeping and having in his posses- 
sion intoxicating liquors with the intention and for the purpose 
of selling the same without having a license or permit therefor, 
is not fatally defective because it fails to describe the place or 
structure where the alleged liquors are kept with that degree of 
certainty and particularity required before a search warrant is 
authorized to issue under the provisions of section 20, chapter 50, 
Compiled Statutes, regulating the sale of intoxicating liquors. 


2. Information: Worps oF STATUTE: DEMURRER. An information 
which charges in the language of the statute, or in words equiva- 
lent thereto, the commission of an offense as therein denounced, 
is sufficient, and such information is invulnerable to a demurrer. 


3. : Kerrepine Liquor: Licensr. Where an information charges 
the commission of the offense of keeping in one’s possession 
intoxicating liquors with the intention and for the purpose of 
selling the same without having a license or permit therefor, 
alleging therein the time and the town, county, and state in 
which the offense is charged to have been committed, it is 
proper to charge the jury that the time and place as alleged in 
the information must be found from the evidence in order to 
warrant a conviction, the word “place” having reference to the 
town and county, and not to the particular building in which 
such liquors may have been kept. 


4, Prosecution for Unlawfully Keeping Liquor: PRESUMPTIVE Evt- 
‘ DENCE. In a prosecution under section 20, chapter 50, Compiled 
Statutes, for keeping intoxicating liquors for sale in violation of 
law, the possession of such liquors by the accused is presump- 
tive evidence of guilt in the district court, as well as before the 
examining magistrate, unless the accused “shall satisfactorily 
account for and explain the possession thereof, and that it was* 
[they were] not kept for an unlawful purpose.” Durfee v. State, 
53 Nebr., 214. 
5. Instruction. Instruction requested by the defendant and modi- 
fied by the court before being given, held properly modified. 
6. Evidence. Evidence examined, and held sufficient to support a 
verdict of guilty as returned by the jury. 
7. Misdemeanor: AT LispEeRTY ON Bait: PRESENCE AT VERDICT: 
Warver. Where a defendant, charged with a misdemeanor, is 
at liberty, on bail or otherwise, while his case is being tried, 


*This syntactical error occurs in the statute.—W. F. B, 
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and voluntarily absents himself from the court room at the 
time the jury returns its verdict, his counsel being present, 
and no objection being made to such absence defendant will be 
held to have waived his right to be present at such time, and 
the reception of such verdict by the court in the absence of the 
defendant under such circumstances, is without error. 


8. Other Errors. Other alleged errors examined, and found not well 
taken. 


Error from the district court for Kearney county. Tried 
below before ADAMS, J. Affirmed. 


J. L. McPheely, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown and 
M. D. King, for the state. 


Hoicomps, J. 


Plaintiff in error, defendant below, was informed 
against, and by a jury found guilty of unlawfully keeping 
and having in his possession intoxicating liquors with the 
intention and for the purpose of selling and disposing of 
the same without having a license or permit to sell such 
liquors, contrary to the provisions of chapter 50 of the 
Compiled Statutes. A motion for a new trial having been 
overruled, a sentence imposing a fine of $100 was duly 
imposed by the trial court, to secure a reversal of which 
the defendant prosecutes error proceeding in this court. 

The information contains several counts, and a demurrer 
was interposed to each and every one of them. It is now 
assigned as error and argued by counsel that the count 
on which the defendant was found guilty and sentenced 
to pay a fine was insufficient in its allegations to sustain 
a conviction, because the facts stated therein do not con- 
stitute an offense punishable by the laws of this state, and 
therefore the court erred in overruling the demurrer. The 
fault of the count demurred to, it is claimed, lies in the 
fact that the place where the intoxicating liquors were 
alleged to have been kept for the purpose of sale was not 
alleged with sufficient certainty and particularity. It is 
charged only in the information that the accused, within 
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the corporated limits of the city of Minden, Kearney 
county, Nebraska, did then and there unlawfully keep for 
the purpose of sale, etc., the liquor mentioned. It is con- 
tended that the information is defective because not de 
scribing the place, building or structure in which it is 
claimed the intoxicating liquor was kept. Section 20, 
chapter 50, Compiled Statutes, under the provisions of 
which the prosecution is had, declares it shall be unlawful 
for any person to keep for the purpose of sale without 
license any malt, spiritous or vinous liquors in the state 
of Nebraska; and any person who shall be found in pos- 
session of any intoxicating liquors with the intention of 
‘disposing of the same without a license shall be deemed 
guilty of a misdemeanor, and on conviction shall be fined 
or imprisoned as provided by section 11. It is then pro- 
vided that, if any credible freeholder shall make complaint 
and information in writing and on oath before any proper 
-magistrate that he has reason to believe, and does believe, 
that liquor is kept contrary to the provisions of the section 
at any particular place, describing it as nearly as may be, 
a search warrant shall issue for a search of the premises 
described for the liquors so alleged to be kept contrary to 
law ; provision also being made for the manner of executing 
the search warrant. It is also provided in the same sec- 
tion that the possession of such liquors shall be presump- 
tive evidence of violation of said section unless after exam- 
ination the accused shall satisfactorily account for and 
explain such possession, and that the liquor was not kept 
for an unlawful purpose. It will be observed that the in- 
formation charges every essential fact necessary to con- 
stitute the offense as declared in the section referred to, 
but does not contain necessary allegations warranting the 
issuance of a search warrant. Doubtless, before a war- 
rant may properly issue authorizing the search of premises 
for liquor alleged to be kept in violation of the chapter, 
a complaint must be filed as therein provided for, contain- 
ing all that is essential to constitute the offense declared 
by the section, and also describing with such particularity 
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as the surrounding circumstances will permit the place 
or building where the liquors are alleged to be kept in 
violation of law. We observe, however, no good reason for 
adopting the view contended for to the effect that an infor- 
mation states no offense because it does not contain allega- 
tions of fact essential to authorize the issuance of a search 
warrant. The latter provisions of the section afford only 
a means for the search for and seizing liquors kept in vio- 
lation of law, and, when such liquors are found in the pos- 
session of one not authorized to sell, that fact, when 
proved, presumptively establishes the guilt of the person 
in whose possession found of violating the provisions of 
the act. There is no valid reason why a person may not — 
be put upon trial for violating the section, and by other 
competent proof, without resort to the special proceeding 
authorized by means of the issuance of a search warrant, 
be found guilty; and, if not required to be proved, then 
the allegation is not required in order to state an offense 
of the character therein denounced. The offense is com- 
mitted by the keeping for the purpose of sale any of the 
liquors mentioned, and may be proved by any competent 
evidence. The section, we think, serves a dual purpose, 
one declaring what the offense shall consist of, and the 
other providing the means of searching for and seizing 
liquors kept contrary to the provisions of the act. The 
right to a search warrant is in no instance authorized until 
a showing on oath of probable cause and a particular de- 
scription is given of the place or premises to be searched 
and the thing to be seized. Constitution, art. 1, sec. 7. We 
are of the opinion that the information charges all that is 
essential to the statement of an offense as defined by stat- 
ute, and, being charged in the language of the statute 
or its equivalent it must be held invulnerable to a de- 
murrer. Whitman v. State, 17 Nebr., 224; Hodgkins v. 
State, 36 Nebr., 160. 

An exception is taken to an instruction given the jury 
wherein both time and place as alleged in the information 
were spoken of as necessary to be found from the evidence. 
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The criticism offered to the instruction is that no place 
was alleged in the information as designating where the 
liquors were kept. What we have before said applies to 
this instruction. The place spoken of in the instruction 
was not the particular-building where the liquor may have 
been kept, but the town, county and state as charged in the 
information. 

An exception is taken to an instruction which is sub- 
stantially the same as given by the trial court and ap- 
proved by this court on error in the case of Durfee v. State, 
53 Nebr., 214, and on the authority of that case, we must 
hold the exception not well taken. It is contended, how- 
ever, that while the instruction may be good where there 
is proof of a search warrant and the finding of liquors in 
the possession of the accused thereunder, that it is errone- 
ous to so instruct the jury where there is no ptoof of a 
’ search being made and liquor found in the possession of 
the party complained against. We think this too narrow 
a construction of the provisions of the statute. It is pro- 
vided that the possession of intoxicating liquors without 
a license or permit to sell the same is presumptive evidence 
of the violation of the act; that is, of keeping liquors with 
the intention and for the purpose of sale without having 
a license or druggist’s permit authorizing the making of 
such sales. It can hardly be contended that a prosecution 
would fail simply because no liquors were found under 
a search warrant if issued. The unlawful possession may 
be proved by other competent evidence, and when the fact 
of possession is established either by means of the search 
warrant or otherwise, then the presumption arises that 
it is kept for the purpose of sale, unless such possession 
is satisfactorily explained and accounted for. The evi- 
dence in the case at bar is ample to show that the accused 
was in possession of intoxicating liquors as charged in the 
count on which he was found guilty, and at the time alleged 
in the information. In fact, as we understand the record, 
he, by his own evidence, admits being in possession of in- 
toxicating liquors of the kind charged, and defends on 
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the ground that he was the agent or servant of a social club 
or orsanization which owned the liquors, and dispensed 
them only to its own members. The instruction was . 
proper, regardless of the question of whether the liquors 
were found in the possession of the accused under a search 
warrant issued in pursuance of the provisions of the lat- 
ter part of section 20. If the jury might find from any 
proper evidence before them that the liquors mentioned 
were in the accused’s possession, and that he had no au- 
thority to sell and dispose of the same, then the instruction 
became pertinent to the case as made by the evidence. 

Another instruction given at the request of the defend- 
ant and modified by the court, is excepted to because of 
. the modification. The modification was with reference 
to the presumption arising from the fact of possession of 
intoxicating liquors without having a license to sell, un- 
accounted for and unexplained, was consistent with the 
other instructions on the same point and was, we think, 
properlv made. 

The question of sufficiency of the evidence to sustain the 
verdict is presented, but we have already stated that we 
regard the evidence as sufficient to support a finding of 
guilty on the one count of the information which we have 
been discussing. The evidence of possession for the pur- 
pose of sale without a license is by defendant’s own testi- 
mony placed beyond the pale of controversy. 

A motion for a new trial was asked on the ground that 
the verdict of guilty was returned by the jury, received 
by the court, and the jury discharged in the absence of 
the defendant, who appears to have voluntarily absented 
himself from the court room at the time the jury returned 
their verdict. The motion for a new trial on the ground 
just spoken of, is supported by the affidavits of the defend- 
ant. and his counsel, which disclose, in substance, that, 
while his attorney was present in court when the verdict 
of the jury was received, the defendant was away from the 
court room, attending to his affairs or on the street, and 
did not learn of the verdict until informed by one of the 
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discharged jurymen. The acceptance of the verdict and 
the discharge of the jury under the circumstances is as- 
signed as error. The defendant, we think, must be held ~ 
to have waived his personal presence at the time the ver- 
dict was returned. The case was one charging only a mis- 
demeanor. The accused was present during the trial, and 
was evidently enjoying his liberty on bail. His right to be 
present was one which he might waive, and when he vol- 
untarily absented himself, and no question was raised at 
the time, this fact must, we think, be taken as a waiver 
' of his right to be present. His counsel was present, and, 
so far as the record discloses, no mention was made of the 
defendant’s absence, and no objection offered because he 
was not personally present, and no request for a postpone- 
ment of further proceedings until his personal presence 
could be secured. No prejudice as to any substantial right 
appears to have resulted, and surely, under such circum- 
stances, he can not complain of his own deliberate action, 
and stop the trial of the cause until by some process he 
is again brought into the presence of the court. He could 
lawfully waive his right to be present at any stage of the 
proceedings in the prosecution against him, or, for that 
matter, during the entire trial; and it is clear that he did 
waive his right to be present when the verdict was re- 
turned. His absence may be attributed only to his own 
fault or negligence, if any there be. Fight v. State, T Ohio, 
181; Sahlinger v. People, 102 TIL, 241; Sturgeon v. Gray, 
96 Ind., 166; State v. Kelly, 97 N. Car., 404, 409; Lynch 
v. Commonavealth, 88 Pa. St., 189; Robson v. State, 83 Ga., 
166, 171. s 

An examination of the entire record and consideration 
of all errors assigned and argued as grounds for reversal 
of the judgment, leads to the conclusion that the defend- 
ant has not been deprived of any substantial right in the 
prosecution of the information filed against him, and that 
the judgment should remain undisturbed. 

The judgment is, accordingly, 

AFFIRMED. 
60 


882 NEBRASKA REPORTS. . [VoL 64 


Peterson v. State, 


Nove—Keeping for the Purpose of Unlawful Sale——Common Law.— 
Statute—The keeping of liquor for the purpose of unlawful sale, is a 
statutory offense sine cera. Such an offense was unknown to the com- 
mon law. Bishop, Statutory Crimes [3d ed.], 1054. The gist of the 
offense is the guilty intent, which does not of necessity include 
knowledge of the intoxicating quality of the liquor. Commontoeaith tv. 
Goodman, 97 Mass., 117. One who is authorized to sell liquor in a law- 
ful manner—e. g., licensed town-agent—may be guilty of this offense, 
if he has the intent to dispose of the liquors unlawfully. State v. Con- 
nelly, 63 Me., 212. If the statute omit the words “within the state,” 
the law is violated by keeping the liquor with the intent to dispose of 
it unlawfully in another state.* State v. Guinness, 16 R. I., 401. The 
intent need not be to sell or dispose of the liquor from the building 
in which it was kept. State v. Viers, 82 Ia., 397. If the offender is 
punished for an unlawful sale, the previous unlawful keeping for 
the purpose of such sale is not merged in the sale; he can still be 
punished for it as a distinct offense. Menken v. Atlanta, 78 Ga., 668. 
For the same reason, a trial and conviction or acquittal can not be 
pleaded, autrefvis convict or autrefois acquit, for the one offense against 
the other. State v. Head, 3 R. 1., 135. The indictment is sufficient if 
it follows the statute substantially. Commonwealth v. Gilland, 9 Gray 
[Mass.], 3. 

Evidence.—Possession and intent are the two essential facts to be 
proved. No actual sale is necessary to complete the offense. A 
case may be made out without proof of sale or of offer to sell. 
State v. McGlynn, 34 N. H., 422. The evidence of a sale is, however, 
admissible; and the intent may be presuined from the unlawful sale. 
State v Sartori, 55 Ia., 340; Commonwealth v. Fitzgerald, 14 Gray [Mass.], 
14. The evidence of sale, admitted on a trial for the selling, is ad- 
missible on a subsequent trial for the unlawful keeping. State v. 
Head, 3 R. I., 135. The unexplained possession of liquors under 
suspicious circumstances, is sufficient to sustain a verdict of guilty. 
Commonicealth v. Gallagher, 124 Mass., 29; Commonwealth v. Levy, 126 
Mass., 240. Such evidence is competent. Commonwealth v. Tenney, 148 
Mass., 452; Commonwealth v. Purtle, 11 Gray [Mass.], 78. Upon the 
question of intent, the fact that the defendant kept a saloon shortly 
before and shortly after the act complained of is admissible. Com- 
monwealth v. Matthews, 129 Mass., 487.. Where a person has a lawful 
permit to sell liquor for a certain purpose—e. g., a druggist—the jury 
may take into account the amount of liquor he has on hand. State 
v. Shank, 74 Ia., 649. Evidence tending to show that the defendant 
kept ale for sale in his house at a certain time, is competent as to 
whether spirituous liquors kept there at the same time were kept 
for sale. State v. Gorman, 58 N. H., 77. The condition of the place 
where the liquor is alleged to be kept,as to appointments and fixtures, 
is competent evidence. Commonwealth v. Powers, 123 Mass., 244. Also 

*Read section 20, chapter 50, Compiled Statutes. Can a man be 


punished under that section for keeping liquor for unlawful sale in 
another state ?—REPORTER. 
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evidence that the defendant’s place was one of common resort; that 
intoxicated persons were seen to come from there; that, at the time 
of the search, there were signs of recent drinking; and that defend- 
ant, a short time before—within a month—was laying in a stock of 
liquors. Commonwealth v. Mead, 140 Mass., 300; Commonwealth v. Leigh- 
ton, 140 Mass., 305. The defendant can not be convicted upon com- 
mon rumor or reputation. Cobleigh v. McBride, 45 Ta., 116. Now, in 
State v. Burrill, 29 Wis., 435; State v. McDowell, Dudley, Law [S. C.], 
346; Territory v. Chartrand, 1 Dak., 379, and in Drake v. State, 14 Nebr., 
535, it is held that, in the trial upon an indictment for keeping a 
house of prostitution, the reputation of the place could be shown. 
Some of the decisions, supra, hold the proof of the reputation suffi- 
cient to convict. Qu@re: Why one rule in regard to a tippling shop 
and another in regard to-a bawdy house? : 

Proof of One Offense in the Trial for Another.—It will be seen, by au- 
thorities cited in this note, that it is competent to prove the sale of 
liquor in the trial of an indictment for keeping liquor with the intent 
to sell. It is a familiar rule that it is frequently competent to 
introduce evidence of one offense in the trial for another, in order 
to show, (1) motive, (2) intent, (3) the absence of mistake or ac- 
cident, (4) a common scheme or plan embracing the commission of 
two or more crimes so related that ‘the proof of one tends to prove 
the other, (5) the identity of the person charged with the commis- 

‘sion of the crime on trial, (6) guilty knowledge. A learned discussion 
of this subject may be found in both the argument of counsel and 
the opinion of the court in People v. Molineuz, 168 N. Y., 264, in the 2d, 
3d, 4th, 5th, sth and 7th paragraphs of the syllabus—pp. 267 and 270, 
for argument of counsel, pages 293 et seg., for opinion of court. 

Quare.—The crime of being an accessory before the fact to the 
crime of murder in the first degree merges in the fact of becoming 
a principal. Buzzell v. State, 59 N. H., 65, 68. Why does not the crime 
of keeping liquor for unlawful sale merge in the subsequent crime 
of making the sale? Is there a difference of principle between the 
two cases ?-——REPORTER. 
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InN RE WILLIAM RHPA. 


Coram SuLuivan, C. J., at chambers. 


The case of Rhea v. State will be found in 63 iad: 
pp. 461-496. Governor Savage gave Rhea a reprieve and 
fixed the date of the execution of the sentence July 10, 
1903, on conditions accepted by Rhea that in the interim he 
should be confined at hard labor in the penitentiary during 
the hours of labor, and in solitary confinement during the 
hours that the other prisoners were confined in their 
cells. It may be stated here, for what it is worth as a 
precedent for future practice, that the reprieve, accept- 
ance and proof were recorded by the clerk of the supreme 
court, and not by the clerk of the district court of Dodge 
county. Criminal Code, sec. 558. 

On the morning of July 10, the counsel for Rhea, Messrs. 
George L. Loomis, of Fremont, George A. Adams and 
Thomas J. Doyle, of Lincoln, and Francis G. Hamer, of 
Kearney, applied to Chief Justice Sullivan, sitting at 
chambers at the court room in the city of Lincoln, for 
a writ of injunction against warden Allen D. Beemer to 
enjoin him from carrying into effect the order of the gov- 
ernor in his warrant of reprieve on the ground that the 
fixing the date of an execution was a judicial act and could 
not be performed by the governor. The injunction was 
ancillary to an application for a writ of error coram nobis, 
asking the court to review its own alleged error in the 
construing of section 3 of the Criminal Code. After al- 
leging that the governor had refused to further interfere 
the petitioner alleges, inter alia: 

“That the opinion and judgment of this court herein 
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rendered and pronounced against your petitioner was and 
is based on a misunderstanding of fact which your peti- 
tioner now alleges he can show to the satisfaction of the 
court, in this, to wit: That the construction of said sec- 
tion 3 of the Criminal Code of the state of Nebraska was 
in said opinion based largely upon the fact that in the 
amendatory act of 1893 the comma immediately following 
the word ‘purposely’ is omitted, and in that respect, and 
because thereof, said section was held to be different from 
the Ohio section at the time of its construction by the . 
supreme court of that state as aforesaid, and that this | 
constituted an amendment of the section after it was so 
construed by the supreme court of Ohio and wes sufficient 
to justify an inference that the legislature intended to 
change the meaning and construction of said section so 
that this court would be no longer bound by the Ohio con- 
struction thereof, but at liberty to refuse to follow the 
same, when in truth and in fact there was no comma im- 
mediately following the word ‘purposely’ in the Ohio 
statute as enacted by the legislature of that state, and as 
it was when so construed by the supreme court of that 
state, all of which plainly appears by the official publica- 
tion of said section in the Session Laws of Ohio for the 
year 1834-1835, in which the same was first officially pub- 
lished after its passage, and said comma was first placed 
in said section by a compiler of the statutes of Ohio some 
vears later.” 

Chief Justice SULLIVAN called to his assistance AMES 
and Pounp, CC., who sat with him. 

In argument Doyle said the chief justice could make 
use of injunction, habeas corpus or any high prerogative 
writ adequate to the purpose of staying the execution until 
the full bench could make an examination of the questions 
involved. 

Hamer argued that the solitary confinement and hard 
labor was an aggravation of the punishment, ultra vires 
of the governor. ; 

Loomis argued that the court had not lost jurisdiction, 
and cited Parrish v. State, 18 Nebr., 405. _ 
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Adams pressed upon the chief justice the importance 
of the writ of error coram nobis, claiming that the writ 
must exist under our practice, and citing the Indiana 
practice. _ 

Prout, attorney general, as to the power of the governor 
to fix a new date for the execution of the sentence, cited 
Sterling v. Drake, 29 Ohio St., 457. 

The chief justice, after consultation, said that they were 
all of opinion that the petitioner was invoking a power 
which did not exist in the full bench, and, @ fortiori, in a 
judge at chambers; and that the governor acted in ac- 
cordance with the constitution. 

Application denicd. 


Nore.—William Rhea was executed at the state penitentiary at 
1:22 p.m. July 10, 1903. 

Fixing date of execution is a ministerial act, and a statute giving 
such power to the governor of the state is not in violation of the 
constitutional guaranty that a man shall not be deprived of his life, 
liberty or property without due process of law. Communiealth vw. 
Costley, 118 Mass., 1; Holden v. Minnesota, 137 U. S., 483; Schwad v. 
Berggren, 143 U. S., 442. , 

The order designating the day of execution, is strictly no part of 
the judgment, unless the statute makes it so. Hulden v. Minnesota, 
137 U. S., 483, 495; Ee parte Howard, 17 N. H., 545; Cathcart v. Common- 
wealth, 37 Pa, St., 108. 

The fixing of the date of the execution of a dcath sentence was 
by the common law of England lodged in the discretion of the 
sheriff. Commonwealth v. Costley, 118 Mass., 1, 35; Rev v. Rogers, 3 
Eurrows [Eng.J, 1809, 1812; Atkinson v. The King, 3 Brown, C. P. 
[Eng.], 517. 

No power exists in any court of equity to interfere by injunction 
with the prosecutiou and punishment of crimes and offenses in the 
courts of common law. Suess v. Noble, 31 Fed. Rep., 855; Kerr v, 
Corporation of Preston, 6 Ch. Div. [ling.], 463; Saull v. Browne, 10 Ch. 
App. [Eng.], 64; Moses v. Mayor, 52 Ala., 198; Joseph v. Burk, 46 Ind., 
59; Gault v. Wallis, 53 Ga., 675. ~ 

Under our practice, injunction will lie, as an ancillary proceeding, 
where the court has jurisdiction of the principal action. Territory 
». Armstrong, 50 N. W. Rep. [Dakota], 832; Stute v. Cunningham, SION, 
W. Rep. [Wis.], 724; Giddings v. Blacker, 93 Mich., 1; Re Sloan, 25 Pac. 
Rep. [New Mex.], 930, 936-7. 

A writ of error coram nobis is directed to the same court which 
tried the cause to correct an error in fact. Bouvier, Law Dictionary, 
article Coram Nobis, and authorities there cited. 

A writ of error coram nobis is designed to review proceedings before 
the same court which is alleged to have committed the error. An- 
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derson, Law Dictionary. [The expression coram nobis—before us— 
was the royal use of the first personal prynoun plural, before us, 
the sovereign, 4. €., the king’s bench.—EpiToR.] 

After a term of court has expired, no discretion or authority re- 
mains with the court to set aside a judgment. A court may amend 
the judgment in a matter of form, upon due notice to the opposite 
party. Cook v. Wood, 24 111., 295. 

The writ of error coram nobis has never been in use in the state 
of Illinois, and has fallen into desuetude even in England. Its place 
is supplied by motion in the court where and during the term when 
the error occurs. d4cKindley v. Buck, 43 U1, 488. 

The fact that the gevernor can pardon, does not deprive the court 
uf power to grant relief in a proper case. The rules of common law 
aot inconsistent with our constitution or statutes, and not opposed 
to our system of government, may be resorted to when necessary 
to vindicate a clear right. The right to maintain a proceeding in 
the nature of a writ coram nobis, has not been abrogated by our 
statute. Sanders v. State, 85 Ind., 318, 44 Am. Rep., 29. See, also. 
Swift’s Digest, vol. 1, p. 790; Jeffrey ». Fiteh, 46 Conn., 601, 601; 
Dewitt v. Post, 11 Johns. -[N. Y.], 460; Comstock v. Van Schoonhoven, 
3% How. Pr. [N. Y.], 258, 259; Day v. Hamburgh, 1 Browne [Pa.], 75; 
Phillips v. Russell, Wempst. [1 S. C. C.J, 62. 

.{n Tennessee the writ lies to decrees in chancery, as well as to 
judgments at law. Hicks v. Haywood, 4 Heisk. [Tenn.], 598; Swaffrr! 
v. Howard, 8 Baxter [Tenn.], 326. The latter is an obiter-dictum. 

Althongh there is no reference in the Revised Code to a writ of 
error coram nobis, it is nevertheless a common-law remedy, and may 
“be adopted in a proper case. The same object may, however, be 
effected by motion, which is the usual practice in the appellate 
court. James v. Williams, 44 Miss., 47. 

Reprieve and Pardon—Power of Court and of Chief Executive Mayis- 
trate-—The judge who presides has no power in vacation to grant a 
reprieve. Hx parte Howard, 17 N. W., 545, 547. 

A power to reprieve is not necessarily included in the power to 
pardon. Courts can not pardon. But it appears that a court may 
stay an execution, and might reprieve at common law. Ez parte 
Howard, 17 N. H., 545, 547. 

The chief executive magistrate may reprieve, even where there is 
no express provision authorizing a reprieve in the constitution or 
statute. Ha parte Howard, 17 N. H., 545, 546, 

If a reprieve were held to be an unwarranted exercise of power 
by the governor because not within the limits of his power, the pris- 
oner could not be discharged. If it were entirely without authority. 
the only effect would be to require a new order of the execution of 
the sentence. Hz parte Howard, 17 N. H., 545, 548. 

Ea parte Howard, hereinbefore repeatedly cited, was a case where 
the defendant had been indicted for and‘convicted of murder in the 
first degree, and sentenced to death by hanging on Wednesday, No- 
vember 12, 1845. On the 8th day of November the governor issued 
an order to the sheriff respiting or reprieving the prisoner from the 
execution of the sentence “until Wednesday, the 8th day of July, 
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1846, or until the pleasure of the legislature be made known.” On Decem- 
ber 16 a writ of habeas corpus was issued by the supreme court, on 
the application of Howard, to which the sheriff made return ex- 
hibiting the mittimus of the justice, the judgment of the common 
pleas and the reprieve of the governor, whereupon Howard’s counsel 
moved for his discharge. The prisoner was remanded. 

At common law the justices of the assizes could grant arbitrary 
reprieves of their own sentences, after the termination of their ses- 
sions. But this power stood on ancient usage, rather than express 
authority. 2 Hale, 412; Chitty, Criminal Law, 758, 759. [This power 
of the judiciary to reprieve persons under sentence of death was de- 
rived from the royal prerogative; the justices acted in the king’s 
uame.—EDITOR.] 

Some American courts have held that any court which has power 
to award execution may grant reprieve of its own sentence as a 
matter of common right. Weaver v. People, 33 Mich., 296; People v. 
Reilly, 53 Mich., 260; Fults v. State, 2 Sneed [Tenn.], 232, 235; Alleu 
r. State, Mart. & Yerg. [Tenn.], 294. These decisions appear to be 
based on English cases. : 

As to the power of judges in vacation, see Miller's Case (corre- 
spondence between Governor Clinton and Judge Edwards), 9 Cow. 
[N. ¥.], 730. 

A mere respite with no condition attached, need not be accepted 
by the prisoner. Sterling v. Drake, 29 Ohio State, 457.—W. F. B. 


The following dissenting opinion on motion for rehear- 
ing of main case, 63 Nebr., 461, was filed April 2, 1902: 


RuHEA V. STATE. 


SEpGWIick, J., dissenting. 


The trial court instructed the jury that the uninten- 
tional and accidental killing of a human being is murder 
in the first degree if at the time of the killing the defend- 
ant was engaged in attempting to perpetrate a robbery 
upon the person of the deceased.* This was the rule of 


*The instruction was as follows: 


“If you believe from the evidence beyond a reasonable doubt, that 
at the time of the alleged killing the defendant had entered the sa- 
loon of the said Herman Zahn for the purpose of feloniously and 
violently taking the money or personal property of said Herman 
Zahn from his person by force, intimidation or by putting said 
deceased, Herman Zahn, in fear and that in the prosecution of that 
purpose, the defendant shot the deceased and thereby caused his 
death, then such killing under such circumstances would be murder 
in the first degree. In other words, if from the evidence the jury 
believe beyond a reasonable doubt that the defendant killed said 
Herman Zahn, and also at the time of the killing that the defendant 
was engaged in an attempt to perpetrate a robbery upon the person 
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the common law. And many of the states have adopted 
it by statute. Many of the severe rules of the common 
law have been modified by our statutes upon the theory 
that crimes are not prevented by too severe penalties. 
Some of the statcs have refused to legalize the taking of 
human life as « punishment for crime. The tendency has 
been, and is, coward the adoption of more humane rather 
than mote severe penalties. We have no common-law 
crimes in our state. No man can be punished for crime 
except in pursuance of a plain statute defining the crime 
and providing for the punishment. 

The language of the statute construed by the instruc- 
tion referred to is: “If any person shall purposely, and of 
deliberate and premeditated malice, or in the perpetration, 
or attempt to perpetrate any rape, arson, robbery or 
burglary, or by administering poison, or causing the same 
to be done, kill another, ® * * every person so offend- 
ing shall be deemed guilty of murder in the first degree,” 
and the instruction is predicated upon the construction 
of this statute in Morgan v. State, 51 Nebr., 672. 

My mind refuses to so construe the statute. The words 
“in the perpetration or attempt to perpetrate any rape, 
arson, robbery or burglary” have the same relation to the 


of the said deceased, then the defendant would be guilty of mur- 
der in the first degree.” 


It is worthy of note that this instruction in the Rhea Case, upon 
which the principal contention was made (see 63 Nebr., 476), was 
given in two cases of felonious homicide in the same county (Shep- 
herd v. State, 31 Nebr., 389, and Furst v. State, 31 Nebr., 403), and no 
exception was taken at nisi prius, and, as a matter of course, no 
such point was made on review. The instruction is, in each record, 
numbered 25. 

Adopting a Statute or Constitutional Provision Which Has Received « 
Judicial Interpretution—At the time of the adoption of the Thirteenth 
Amendment abolishing slavery, the question was before the U. S. 
Senate. Charles Sumner wished to follow the language of the 
French Constitution of 1791,—which was borrowed from the Roman 
lawyers,—“Equal before the Law.” The Judiciary Committee re- 
ported the language of the Northwestern Ordinance. Howard of 
Michigan spoke for the report of the committee, because the lan- 
guage had received judicial interpretation; and, for that reason, 
the language of the Northwestern Ordinance was adopted. Con- 
gressiona] Record, 38th Congress, Part 2, pp. 1482-1189.-—W. F. 0. 
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word “purposely,” and to all other parts of the section, 
that the words “by administering poison or causing the 
same to be done” have. 

My attention has been called to the decisions of three 
states besides our own which have a statute like ours. 
We seem to have borrowed our statute from Ohio, and they 
have the same statute in Oregon and Indiana. 

In the case of Bechtelheimer v. State, 54 Ind., 128, 136, 
it was held that a purpose to kill was necessary to consti- 
tute murder where the killing was effected by the admin- 
istration of poison. The court said: “If no purpose to kill 
is necessary to constitute murder, where the killing is 
brought about by administering poison, then the most 
innocent act of one’s life may turn out to be a murder, 
and that too in the first degree, subjecting him to the gal- 
lows or imprisonment for life. If a purpose to kill is not 
necessary, then the man is a murderer, who innocently 
administers what he supposes to be a proper dose of medi- 
cine, but which turns out to be a poison which kills the 
party taking it.” 

In Moynihan v. State, 70 Ind., 126, 130, the above lan- 
guage is quoted and the court further said: “‘By the inno- 
cent administration of poison no penal law is violated, no 
moral turpitude is shown. To hang a man for such a mis- 
take, or incarcerate him for life, is a barbarity not inflicted 
by the law of any civilized and enlightened people.” 

But in the latter case the statute is construed to mean © 
that if the killing is done in attempting to commit robbery 
it is not necessary to show any intention to kill. To my 
mind these cases seem inconsistent with each other, and 
they certainly are so, unless the legislature is without 
power to make the killing of a human being by adminis- 
tering poison constitute murder when not done with the 
purpose of killing. That the statute makes the same pro- 
vision in precisely the same words in regard to killing 
while attempting to perpetrate a robbery can not be ques- 
tioned, so that if no purpose to kill is necessary in one case 
to constitute the crime of murder it certainly can not be in 
the other, unless it is not competent for the legislature to 
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so provide in the one case, but is competent in the other. 
But if the legislature could not make the killing by poison, 
without the purpose to kill, murder, why charge it with an 
attempt to do so when the statute is susceptible of another 
meaning? Not lony ago by English law a man was hanged. 
for murder if he, being engaged in any unlawful act, 
accidently killed a human being. The legislature has aban- 
doned that rule, and it is not unreasonable to suppose that 
it was the intention of the legislature that no one should 
be hanged for murder unless he did the killing purposely 
us it is to suppose that it was intended that one who 
caused death by- honest mistake in the giving of a sup- 
posed medicine should be guilty of murder. If this stat- 
ute does not make the accidental killing of a person by 
administering poison murder in the first degree, then, by 
the same construction, a homicide committed in the per- 
petration of robbery is not murder in the first degree un- 
less the killing was purposely done. 

Our statute was borrowed from Ohio and had been con- 
strued by the courts of that state several times before its 
adoption here. 

In Morgan v. State, 51 Nebr., 672, 693, it is said: “There 
exists, notwithstanding the many adjudications in point, 
some diversity of opinion respecting the effect of construc- 
tions placed upon statutes previous to their adoption in 
other jurisdictions. Such a construction, it is sometimes 

_said, becomes, upon the enactment of the statute by an- 
other state, an integral part of the act itself, having the 
force and effect of a legislative command. However, the 
more rational view, and the one sanctioned by authority, 
is that, except'as applied to English statutes in force in 
this country at the time of the war of the revolution, the 
effect of such previous constructions is the same as of 
decisions by courts of last resort having jurisdiction of 
the particular controversy. Cathcart v. Robinson, 5 Pei. 
[U. S.], 264. The Ohio case must, therefore, be regarded 
as a construction of the statute, to be ignored or rejected 
only for reasons which would require the overruling 
thereof had the decision been pronounced by this court, 
and in that light it will now be examined.” 


APPENDIX. , 893 


In Cathcart v. Robinson, which is cited as authority for 
this doctrine, it is said: “The rule, which has been uni- 
formly observed by this court in construing statutes, is tu 
adopt the construction made by the courts of the country 
by whose legislature the statute was enacted; this rule 
may be susceptible of some modification, when applied to 
British statutes which are adopted in many of these states ; 
by adopting them they become our own, as entirely as if 
they had been enacted by the legislature of the state. The 
received construction in England, at the time they are 
admitted to operate in this country, indeed, to the time 
of our separation from the British empire, may very prop- 
ctly be considered as accompanying the statutes them- 
selves, and forming an integral part of them. But how- 
ever we may respect subsequent decisions, and, certainly, 
they are entitled to great respect, we do not admit their 
absolute authority. If the English courts vary their con- 
struction of a statute which is common to the two coun- 
tries, we do not hold ourselves bound to fluctuate with 
them.” 5 Pet. [U. S.], *264, *280. 

It does not seem to be authority for the proposition upon 
which it was cited. Its holding would seem to be against 
it. It seems to me that the language used is not ambig- 
uous, and that it will not admit of the construction given 
it in Morgan v. State. 

There seems to be no uncertainty as to the construction 
given this statute by the Ohio court prior to its adoption 
in this state. It is said in Morgan v. State: “That case 
[Robbins v. State] was decided by a bare majority of the 
judges. Swan and Brinkerhoff joining in a vigorous dis- 
senting opinion, and the doctrine there announced has 
uot been so far as we can discover subsequently asserted 
by that court.” Judge Swan wrote a dissenting opinion 
embracing a few lines in which he says that he has not seen 
the opinion of the court, and in which he does not refer to 
the statute or its proper construction. 

It is also said that Judge Brinkerhoff dissented on sub- 
stantially the same grounds as Judge Swan. These judges 
united in a dissenting opinion in the case of Fouts v. State, 
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decided by that court at the same term, in which the rrle 
of law was stated by the court to be: “Intent or purpose 
to kill, although not essential to constitute murder at com- 
mon law, is made one of the ingredients of the crime of 
murder by the statute of Ohio.” 8 Ohio St., 98. And in 
their dissenting opinion, referring to a Pennsylvania case 
which had been cited in the majority opinion of the court, 
they said: “We can not perceive the application of this 
case to the one before us. If it be cited to show that a 
common-law indictment for murder is not good in this 
state; or that there must be a purpose to kill averred in 
indictments for murder under our statute, it was hardly 
necessary to cite it, as no one we believe ever disputed it.” 
8 Ohio St., 98, 125. 

This court in the Iforgan Case was also misled in sup- 
posing that the Ohio court has not subsequently asserted 
the same doctrine. In Jones v. State, decided by that court 
in 1894, it is said in the syllabus: “An intention to kill is 
an essential element of the crime of murder in this state, 
and must be established beyond a reasonable doubt, to 
authorize a verdict of murder in the first or second de- 
gree.” And in the opinion: “The statutes of Ohio make 
an intention to kill an essential ingredient of the crime 
of murder, in either degree, except in case of death fol- 
lowing from maliciously placing obstructions on a railroad 
track, etc. Revised Statutes, secs. 6808, 6809, 6810. The 
intent or purpose to kill, being an essential constituent 
of the offense, should be averred and proven. Fouts v. 
State; 8 Ohio St., 98; Kain v. State, Id., 306; Hagan v. 
State, 10 Ohio St., 459.” 

This construction of the statute seems to have been 
well established by various decisions many years prior to 
the adoption of the statute in this state and has since been 
uniformly adhered to. 

The doctrine that when the legislature adopts a statute 
of another state it likewise adopts the judicial construc- 
tion which it had already received by the highest court in 
said state, or in the language in Cathcart v. Robinson, 5 
Pet. [U. 8.], 264: “By adopting them they become our 
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own as entirely as if they had been enacted by the legisla- 
ture of the state,” is the thoroughly established rule in 
this state. Coffield v. State, 44 Nebr., 417, 423; Forrester 
v. Kearney Nat. Bank, 49 Nebr., 655, 663. 

Judge MAXWELL, in his Criminal Procedure, page 200, 
says: “The intent or purpose to kill must in all eases he 
averred in the indictment and be proved on the trial, other- 
wise there can be no conviction of murder in the first de- 
gree, even in cases where the accusation is the attempt to 
perpetrate a rape, arson, robbery or burglary, or in the 
administering of poison.” 

This seems to me to be the proper construction of the 
statute. 
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The editor has reccived, from members of the profession, 
so many requests for copies of the following opinion that 
the original edition has been nearly exhausted. The opin- 
ion is accordingly hereto appended, at the special instance 
and request of the present insurance commissioner: 


In gb State Lire INSuRANCE COMPANY OF INDIANAPOLIS, 
INDIANA. 


On the 21st day of July, 1899, a complaint was filed with 
the bureau of insurance in the executive department of the 
state of Nebraska, which, with amendments subsequently 
made, is in words and figures following: 


“OMAHA, NEsR., July 21, 1899. 
“Hon. Wilbur F. Bryant, Deputy Insurance Commissioner, 
Lincoln, Nebraska: 

“Dear Siz: We, the undersigned, citizens of Nebraska, 
engaged in the life insurance business, respectfully rep- 
resent that the State Life Insurance Company of Indian- 
apolis, Indiana, are selling special contracts in this state 
called the ‘Local Representative Contract’ agreeing to give 
special advantages to holders of such contracts. They 
claim to sell but a limited number of these in each state. 
They have recently sold these special contracts to the fol- 
lowing parties: 
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“C. W. Conkling and two sons, R. J. Mitten, all of Te- 
kamah, Nebraska; M. I’. Kennedy, John R. Kennedy and 
Horace McCoun, of Craig, Nebraska; J. BE. Blenkiron and 
B. Predmestky, of Bancroft, Nebraska, for $5,000 each. 

“We claim these special contracts violate the mutuality 
of the company, giving special advantages to the few at 
the expense of the many, and are therefore void. We sub- 
mit a letter from the insurance commissioner of Tennessee, 
wherein he states that he revoked the license of said com- 
pany for issuing these special contracts; also letters from 
the commissioners of Ohio and Michigan, wherein they 
state that they cotapelled this company to stop issuing 
these special contracts; also copy of a letter from the 
commissioner of Kansas, stating that he refused a license 
to this company until they agreed to stop issuing their . 
special contracts; also a letter from Auditor Hart, of In- 
diana, wherein he holds that such a contract is illegal. 
These contracts, as you will see upon investigation, can 
never be carried out. 

“The undersigned also represent that as to the said M. 
F. Kennedy, and, as they are informed and believe, as to 
all other persons to whom said special contracts are issued 
by said company, they are issued only upon this condition 
that the person receiving the same shall at the same time 
purchase a policy of insurance upon his own life from the 
company and that the money consideration which the in- 
sured pays for his policy of insurance is the only substan- 
tial or valuable consideration which he pays or promises 
for being appointed a local representative by said special 
contract. 

“For these reasons we respectfully request that the 
license of the State Life Insurance Company of Indiana 
to do business in this state be revoked. 

“We are willing to appear before you and substantiate 
the above facts, if requested to do so. Respectfully sub- 
mitted, 

“Cuas. BE. Any, General Agent National Life Ins. Co. 
“Ww. J. Fisaer, General Agent New England. 

“A. R. EDMISTON, General Agent Union Central Life. 
“C. Z. GOULD, General Agent Penn Mutual. 
“FLEMING Bros., Mers. Mutual Life. 

“A. L. WiGTON, Royal, Royal Union. 

“CuHas. W. RAINEY, State Agent Mutual Benefit. 

“J. M. EDMISTON, State Agent Union Central Life. 
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“WILLIAM Henry Brown, Cashier Equitable Life. 
“JOHN SYLVAN Brown, Gen. Agt. Conn. Mutual Life. 
“J. W. Craig, General Agent State Mutual Life. 
“JOHN STEEL, Gen. Agent Northwestern Mutual Life. 
“R, I, ALEXANDER, Cashier N. Y. Life Ins. Co. 

“M. EF. Rourer, Gen. Agent Provident Savings Life. 
“A. LANSING, Gen. Agent Provident Life & Trust. 

“H. R. GouLp, Gen. Agent Phoenix Mutual Life.” 


Notice was given to all parties immediately concerned, 
and the day of hearing was fixed for the 14th day of 
August, instant, at two of the clock in the afternoon. 
After a hearing of three days argument, four lawyers and 
an equal number of laymen participating, the cause was 
submitted to the department, his excellency, the governor, 
sitting with the deputy commissioner. 

John H. Ames appeared on behalf of the plaintiffs, and 
Charles F. Coffin of Indianapolis and Roscoe Pound, 
esquire, contra. 

It appears, at first sight to be unfortunate that this 
department can neither administer oaths, or subpcena 
witnesses and compel their attendance. It is wise that 
these provisions were not made, and that the powers of 
the department are as circumscribed as its jurisdiction. 
Otherwise unnecessary expenses might be entailed, " be 
defrayed by the parties or by the state. 

When the hearing in this case was first ordered, the 
department informed parties that in its opinion the rule 
of reasonable doubt, which prevails in criminal prosecu- 
tions, would govern the evidences in a matter of this kind. 
But in considering the matter, it will not be necessary, 
in our judgment, to invoke that rule. 

The opinion at which we have arrived, can, in our judg- 
ment, be reached by the rules of civil evidence. 

In considering this question, little attention will be paid — 
to the complaint filed herein. It is not a pleading, and 
this department is not a court. The only office of the com- 
plaint is to call the attention of this department to the 
alleged irregularities. Being once advised in this matter, 
it was the duty of the department to ferret out the 
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matter, even had no accusers appeared to substantiate the 
complaint. 

It was shown at the hearing that, upon the application 
following: 


“APPLICATION FOR APPOINTMENT AS LOCAL REPRESEN'TA- 
TIVE OF THE Stary LIFE INSURANCE CoMPANY, INDIAN- 
APOLIS, INDIANA. 

“I, J ohn Doe of Doeville hereby apply to the State Life 
Insurance Company for appointment as one of its Local 
Representatives, and I hereby stipulate and agree that if 
I am appointed, I will aid in promoting and maintaining 
the Company’s business through its authorized agents, by 
recommending to them suitable persons whom they may 
' secure for insurance; and that, during the continnance of 
my contract of appointment, I will, by my effort so di- 
rected, maintain upon the books of the Company at least 
$5,000.00 of insurance, but it is understood and agreed 
that I shall not solicit insurance, nor forward applications 
for insurance to said Company, nor in any manner aid 
in the transacting of its business. 

“T further agree upon written request to advise the 
Company as to the fitness and desirability of agents and 
applicants for agencies, to furnish confidentially such in- 
formation as I may possess regarding the personal habits 
of applicants for insurance, and those of lapsed policy 
holders who apply for reinstatement and such informa- 
tion as may come to my knowledge regarding claims 
against the Company which might assist in protecting the 
Company from fraudulent and false claims. 

“This application is based upon the condition that I 
shall receive such compensation as others who may be 
appointed to similar positions, which compensation shall 
he duly set forth in my contract of appointment. I hereby 
agree that such contract shall terminate, and all com- 
pensation thereunder cease, should I fail-or refuse to 
carry out the provisions of this agreement. 

“This agreement is entered into with the full knowledge 
of the contents of said contract of appointment, a sample 
of which I have examined, and with the express under- 
standing that I shall not be required to take a policy of 
insurance in said Company as a condition for securing the 
appointment herein applied for. 


APPENDIX. 899 


“Dated and signed, this twentieth day of July, A. D. ° 
1899, at Lincoln Nebraska. 
; “JoHN Dor, Applicant. 
“Witness: RicHARD Ron,” 


the company named in the caption, had issued the fol- 
lowing contract: 


“Local Representative Contract. 
The State Life Insurance Company, 
Indianapolis, Indiana. 
Limited to 500. 

“In consideration of the stipulations and agreements 
made in my application as a Local Representative of the 
State Life Insurance Company, which application is made 
a part hereof, the State Life Insurance Company hereby 
appoints John Doe a Local Representative of said com- 
pany and hereby agrees to the following articles in relation 
to such appointment: 

“Article 1. The-number of Local Representatives thus 
appointed shall not exceed five hundred. 

“Article 2. On January 1st of each year, during the 
continuance of this contract the Company shall compute 
the number of thousands of insurance in force written 
during ten years from and after January 1st, in the United 
States, excepting the state of Indiana, upon which there 
[shall] have been paid, during the preceding year, one full 
annual premium, two semi-annual or four quarter annual 
premiums. 

“Article 3. The State Life Insurance Company hereby 
agrees on the dates aforesaid, to credit Local Representa- 
tive with such a sum of money from the expense element 
of its premiums as shall be obtained by dividing an amount 
of money equal to twenty-five cents for each one thousand 
dollars of insurance in force as above by the number of 
said Local Representative contracts remaining in force. 
The amount so credited to said Local Representative shall 
each year, on the anniversary of the date of this contract, 
’ be paid to him by said State Life Insurance Company 
subject to agreement of said Local Representative in his 
application here for said payment, being his compensation 
for his services as such Local Representative and for no 
other consideration. 

“In witness whereof, The State Life Insurance Company 
has caused this contract to be signed by its president and 
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secretary, at its office in the city of Indianapolis, this 20th 
day of July, 1899. 
“WILBUR S. WYNN, “A, K. SWEENEY, 
Secretary. President.” 

In the cases of Blenkiron and Kennedy, it was shown 
that this special contract was issued to policy-holders of | 
the company, and it would seem in most cases that they 
were issued to such policy-holders. 

It is contended, on behalf of the complainants that, 
when the contract was so issued to a policy-holder, it con- 
stituted a rebate of premium, and was a violation of the 
mutuality of the company. In support of this position, 
a written opinion of the attorney general of the state of 
Indiana and a brief of the same official in the case of 
Rtobert W. Lowery against the State Life Insurance Com- 
pany, 54 Northeastern Reporter, 442, were produced. 

It may not be out of place to state here, that’this depart- 
ment is opposed to premium rebates on principle, and will 
recommend an anti-rebate law in its first annual report. 

The opinion and brief above mentioned lie before us, 
and, with all due respect to the attorney general of a great 
state, we must say that it has seldom been our lot to en- 
counter documents more replete with sophistry. The opin- 
ion of the attorney general is begging of the question. He 
assumes that the contract under consideration is what 
it is not, and then argues from the assumption. But let 
it be said that the particular contract before the attorney 
general was one called the “Vice Chancellor’s Contract.” 
In the argument, it seems to be conceded that the contract 
was similar to the one we are considering. If it was not, 
then the attorney general’s argument does not apply to 
this case. - 

The learned counsel for the complainants labored with 
great ingenuity to show the department that the policy of 
insurance and the local representative contract were an 
entirety. With all due respect to the ability of counsel, 
we are compelled to dissent from this conclusion. Where 
two contracts are not necessary complements of each other, 
not necessarily simultaneous in their execution and do not 
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purport upon the face to have the same consideration, the 
burden is upon the person alleging their entirety to prove 
the same. It was claimed that these contracts were offered 
promiscuously to any and everybody as an inducement 
to insure. If every person insured has one of these con- 
tracts, the mutuality of the insured can not be effected 
thereby. But such is not the case. It was affirmed and not 
denied that the contract had been issued to some persons 
not policy-holders. This being the case, it would show 
that it was practically an independent contract. _ 

Application, herein before quoted, contains the follow- 
ing compound sentence: 

“T hereby stipulate and agree that if I am appointed, 
I will aid in promoting and maintaining the company’s 
business through its authorized agents, by recommending 
to them suitable persons whom they may secure for insur- 
ance; and that, during the continuance of my contract of 
appointment, I will, by my efforts so directed, maintain 
upon the books of the company at least $5,000.00 of in- 
surance.” 

The words, “by my efforts so directed” relate to the 
words, “by recommending to them suitable persons whom 
they may secure for insurance.” For this service, the local 
representative is to be paid as follows: The company, for 
ten years, from January 1, 1899, is, at the end of each 
year, to set aside 25 cents from its expense fund for each 
$1,000 of insurance in force, and then divide the sum ob- 
tained by the number of local representatives. The quo- 
tient is to be the compensation of each representative, 
which sum is to be credited to his premium. 

Now we shall not undertake to discuss this procedure 
as a business proposition. Whether it will bring prosper- 
ity or disaster is not the question before us. Were we to 
examine into the method of doing business of every com- 
pany in the state; and say A should not be allowed to do 
business, his method will bring disaster, and B shall be 
allowed because his method will bring prosperity, that 
would -constitute ourselves guardians of every insurance 
company in the state, which the law never designed us 
to be. 
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It appears from the affidavit of Kennedy, and other 
admitted facts, that some very iridescent representations 
had been made by an agent of the company, which, together 
with the local contract itself, were the moving cause in 
inducing him to insure. An affidavit is only an ex-parte 
statement, where there is no opportunity for cross-exam- 
ination. The affiant in this case is a highly respected gen- 
tleman. But to cancel the license of a foreign insurance 
company upon the sworn ex-parte statement of a gentle- 
man who. deems himself a wronged man, would be a length 
to which this departinent would not go. Nor do we think 
the facts sufficient. 

That the local representative contract might be made 
to act as a rebate is obvious. 

That its execution and delivery are, ipso facto, a rebate 
neither appears upon the face of the document, nor is es- 
tablished by the evidence aliunde. 

Agents have gone to lawyers and said, “Insure with us, 
and give us the benefit of your influence, and vou may have 
all of our collections in return. The percentage will 
amount to more than the premium you will have to pay.” 
So, too, a physician might be appointed medical examiner 
on like terms. Itis claimed that the company must have 
exceeded their five hundred limit. In support of this 
proposition it is argued that, as they have over 70 in Ne- 
braska, and are doing business in twenty or more states, 
they must have over 500 local representatives. This is an 
unwarranted conclusion. No court would convict a crim- 
inal, or enter a civil judgment on such evidence. 

There are some figures of the agent who solicited Mr. 
Kennedy. These figures are an example of a solicitor try- 
ing to make an actuary of himself, a sight more pitiful 
than little David in Saul’s armor. Everyone is familiar 
with such sights. Not only in insurance solicitors, but in 
all classes of vendors in this competitive world of ours, 
is there a disposition to multiply the value of whatever 
they may have for sale by the table of Miinchausen rather 
than by that of Eratosthones. Such conduct may exceed 
the bounds of morality in many cases. But, did this de 
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partment constitute itself the censor of the conduct of 
insurance solicitors with the general public, it would, in 
effect, be putting the whole state under its own guardian- 
ship. This is not the purpose of our creation. 

We find that the State Insurance Company of Indian- 
polis, Indiana, is a solvent company; that there is nothing 
in its charter, constitution, by-laws or method of doing 
business, so far as such method has been shown us, in con- 
flict with the laws of this state, except as hereinafter 
stated. 

Were this a domestic company, we would dismiss the 
complaint without ceremony. But the statute of Nebraska 
contains the following section: 

‘Whenever the existing or future laws of any other state . 
of the United States, or any foreign country, or the rules 
or regulations of any insurance department of any such 
state or country, provide that any insurance company or- 
ganized under the laws of this state shall deposit securi- 
ties in any such state or country for the security of policy- 
holders, or shall provide for any payment of taxes, fines, 
penalties, certificates of authority, licenses, fees, or require 
any other duties, examinations, or acts other than are by 
the laws of this state required of such companies organized 
under the laws of such other state or country, then the 
insurance commissioner shall immediately. require from 
every insurance company of any character whatever of 
such other state or country, transacting or seeking to 
transact business in this state, the like payment of all 
licenses, fees, taxes, fines, or penalties, taxes, deposits, 
statements, fines, penalties, act, examinations, or duties 
required by the laws of this state of the companies of such 
other states and countries.” Section 40 of the Weaver 
law.* 

The auditor of the state of Indiana is the chief of its 
insurance department. 

Under the advice of the attorney general of that state, 
he has forbidden the issuance of such contracts as the 
one before us by an insurance company to its policy-hold- 
evs. This is a rule and regulation of the insurance depart- 
ment of Indiana. 


Compiled Statutes, 1899, ch. 43, art. 2. 
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Were a Nebraska life insurance company to go to In- 
diana, it would be forbidden to issue this kind of a con- 
tract to its policy-holders. Under the lex talionis of our 
reciprocity law, we must forbid Indiana companies to issue 
them in this state to their policy-holders. And it is so 
ordered. This order is made under and by authority of 
section 65 of the, Weaver law;* and obedience hereof is 
enjoined. 

With contracts already issued we can not interfere. Any 
person, desiring to be disengaged from a contract already 
made, must search for his remedy, if he has any, in a court 
of equity. 

The local representatives come under the provisions of 
. section 29 of the Weaver law.* 

The company will be required to pay the fee of two dol- 
lars apiece and apply to have certificates issued to these 
agents. 

W. A. Poynter, Commissioner. 
WILBuR F. Bryant, Deputy. 


NotE.—Although the foregoing decision was rendered by a bureau 
afterwards declared unconstitutional (State v. Poynter, 59 Nebr., 417), 
it was adopted, and has since been followed by the constitutional 
department.—W. F. B. 


*Compiled Statutes, 1899, ch. 43, art. 2. 
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My notes to this volume have multiplied to such proportions that 
this new feature has been added.—W. F. B. 
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Slocumb Law. See Ames, JoHN H. 
Special Assessments. See TAXaTion. 
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adopted from another state, construction........... 323, 890 
Statute of Limitations. See JupGgmENT. 

Sunday. See Contract. 

Supersedeas. See APPEAL AND ERROR. 
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Wager-Policy. See INSURANCE. y 

Waiver. See JURISDICTION. 
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Abandonment. See HomestTeap. 
Of land condemned for railroad right of way. See EMINENT 
DomAIN, 1, 


Abatement and Revivor. 

Where a fraternal beneficiary association, having a grand 
lodge and the principal place of business in this state and 
doing insurance business therein, is not privileged from 
being sued in the county where the action is brought, the 
filing of an answer therein containing an objection to juris- 
diction and a plea to the merits is a waiver of the juris- 
dictional question. Grand Lodge A. O. U. W. v. Bartes..... 


Abutting Owners. See Hicuways, 4. 
Account. See EXECUTORS AND ADMINISTRATORS, 


Acknowledgment. 

Of deed of homestead. See Homesteap, 7, 8. 

Of illegitimate child. See BasTarpy. 

1, A national bank held for collection a note belonging to an- 
other bank in which it was a stockholder; it renewed the 
note and included in the renewal a debt of its own, securing 
the entire debt by a mortgage upon the family homestead; 
the national bank had a direct pecuniary interest in the 
transaction. Wilson v. Gri€Ss 2.0... cc cece ec eee een evees 


2A notary public who is the assistant cashier and a director 
and stockholder of a bank having a direct pecuniary and 
beneficial interest in a mortgage is disqualified from taking 
the acknowledgment thereof. Idem. 


Action. See ATTACHMENT. ConrTrRACTS, 3. CoNVERSION, 3. Costs, 5. 
CrEpIToRS’ BILL, 3. DESCENT AND DISTRIBUTION, 3. EMINENT 
Domatn, 3. ESTOPPEL, 3. EXECUTORS AND ADMINISTRATORS, 
2,14. FrRAup. Mortcacrs, 6. Quo WarRANTO. REPLEVIN, 
3, 5. SHERIFFS, CONSTABLES AND CoRONERS. Trusts, 1. 

Action on bond. See APPEAL AND Ernor, 16-18. 

1. When an action is brought on the same day that the cause 
of action arose, it is proper to show by competent evidence 
that the cause of action was complete before the action was 
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begun. Bank of Miller v, Richmon........... 0.0 e eae 111, 114 
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Action—Concluded. 

2. Abstract questions of law can not be made the subject of 
litigation. There must be real parties, and a res in dispute 
that will become res judicata when the litigation is de- 
termined. State v. SAvage... sc cccce cece wcees ite Wislerecdne eave 684 


Adequate Remedy at Law. See Manpamus, 1, 2. 


Adjournment. 
Of execution sale. See Execution, 22. 


Admissions. See EvIpENcE, 1. 
Relief against mistaken admissions at trial. See Triat, 1. 
Silence as admission of guilt. See Criminat Law anp Pro- 
CEDURE, 1. 


Adoption. 

1. A child adopted under section 797 of title 25, chapter 57, 
General Statutes, 1873, would not inherit from the adopting 
parents in the absence of an affirmative statement to that 
effect or the use of language indicating an intent tanta- 
mount to such statement in the writing executed and filed 
under the statute. Ferguson 0. Herr... ccc ccc cc cece een eees 649 


2. In rendering the decree provided for in chapter 2, title 25, 
Revised Statutes, 1866, governing adoption of children, the 
probate judge acts judicially, and such decree has all the 
force and effect of a judgment, being subject to collateral 
attack only for want of jurisdiction. ZIdem.......... wees 659 

3. The statute prescribing the procedure in the adoption of 
children should be liberally construed, to the end that the 
proceedings had thereunder, and the decree of adoption 
made pursuant thereto, may be held valid; substantial com- 
pliance with the requirements of the statute being sufficient 
to sustain the validity of the decree of the probate court. 
Idem. 


4. The decree rendered by the probate court under the pro- 
visions of chapter 2, title 25, Revised Statutes, 1866, fixes 
the status of the child and its adoptive parents; and when 
such decree by failure to prosecute error therefrom, is 
allowed to become final, it will, if in substantial conformity 
with the provisions and requirements of the statute, be con- 
clusive upon all persons interested in the proceedings. 
Idem. ° 

5. Under the provisions of section 580, chapter 1, title 16, Re- 
vised Statutes, 1866, a decree of adoption rendered by the 
probate court under chapter 2, title 25, Revised Statutes, 
1866, could be reversed, vacated or modified by the district 
court at the instance of anyone having an appealable in- 
terest therein. Idem. 


6. The decree of a probate court rendered under chapter 2, title 
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25, Revised Statutes, 1866, conferring upon the child full 
rights of inheritance from his adoptive parents, will not, in 
a collateral proceeding, many years after its rendition, and 
after the death of the adoptive parents, be held void for 
want of jurisdiction on the ground that the statement of the 
adoptive parents filed in the adoption proceedings fails in 
specific language to bestow upon the adopted child equal 
rights, privileges and immunities of children born in lawful 
wedlock, where a fair and reasonable interpretation of such 
statement is consistent with the intention so to bestow such 
rights, and it is manifest that the probate judge so under- 
stood and construed the statement of the adoptive parents, 
and the parents acquiesced in the decree throughout their 
lives. Idem. 


Amendment of statute in regard to the adoption of children. 
Idem. 


Adverse Possession. See ESTOPPEL, 1. PoSSESSION. 
1. 


Where a claimant occupant entered upon land originally 
without color of title or claim of right, and the acts relied 
on to show entry and occupation were consistent with an 
intention to trespass from time to time until interfered with 
by the true owner, his testimony that he intended to hold 
and occupy as owner, uncorroborated by acts necessarily in- 
dicating such intention, is not sufficient to require a finding 
in his favor. Knight v. Denman........... SSG aa aatareeretets 


. An instruction which states that, if the owner of lands does 


not bring an action against one who wrongfully withholds 
possession within ten years after his cause of action accrues, 
he loses his right to maintain such action, without adding 
that defendant’s possession must be continuous, open, no- 
torious, exclusive and adverse during the full period of ten 
years, is misleading and erronedus. Idem. . 


. An occupant who claims by adverse possession, must show 


that he occupied adversely during the entire period of ten 
years. Idem. 


. 
. A mortgagee who goes into possession under an agreement 


to care for the premises and to receive the rent in compensa- 
tion, can not acquire title by adverse possession. Decker 


. If the grantor in a deed with covenant of warranty sub- 


sequently makes an entry upon the possession of the grantee, 
there is no presumption that the new possession so acquired 
is permissive or subordinate to the grantee: and a new title 
may be established by open and notorious adverse posses- 
sion, as in other cases. Horbach v. Boyd..........0ce00. - 


. Where a grantor remains in possession after a valid con- 
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Adverse Possession—Concluded. 
veyance his possession is presumed to be permissive, and 
subordinate to the grantee. In such case, quwre whether 
he can claim that his continued possession was adverse 
without showing actual notice to the grantee. Idem. 


Affidavits. 

On information and belief. See JupGMENT, 9. TAXATION, 18. 

1. So Jong as a witness is willing to testify to a fact positively, 
and does so testify, his affidavit, in which such fact is posi- 
tively stated, does not become an affidavit on information 
and belief by the addition of the statement that he verily 
believes all the facts set forth to be true. Leigh v. Green.... 

2. Where‘a showing by affidavit is required as to facts which 
are necessarily matters of information and belief, an affidavit 
on information and belief is sufficient. Idem. 


Agreement. See ConTRacts. 
Alimony. See Divorce anp ALIMONY. 


‘Alteration of Instruments. See REFORMATION OF INSTRUMENTS. 
The unauthorized insertion of the word “gold” before the word 
“dollars” in an instrument after execution and delivery, is 
a material alteration. Foxworthy v. Colby...... ode Rhndetnave 


Allegata et Probata. See Morrcaces, 5. PLEADING, 7. 


Amendment. 
Of motion for new trial. See NEw TRIAL, 2. 
Of record. See REcorps. 


Appeal and Error. See BILL or Exceptions, Coram Nosis. Costs. 
EXECUTION, 8-13. INSTRUCTIONS. JUSTICES OF THE PEACE. 
Appeal from county board. See CouNTIES aND CoUNTY OFFICERS, 


1, 2. 
Issues on appeal from justice’s court. See JusTICES oF THE 
PEACE, 4, 5. 


Judicial notice of records on appeal. See EvIDENCE, 9. 

Right of appeal in forcible entry and detainer actions. See 
ForciBLE ENTRY AND DETAINER. 

Right of appeal from final accounting of administrator. See 
EXECUTORS AND ADMINISTRATORS, 5, 6. 

Sufficiency of appeal undertaking. See Mortcaces, 8. 

Assignments of Error. 

Assignments of error not presented in briefs. See APPEAL AND 
Error, 39, 40. 

1. A judgment will not be reversed for errors required to be 
assigned in a motion for a new trial, unless it is alleged in 
the. petition in error, and shown by the record, that the 
court erred in overruling such motion. Gandy v. Cum- 
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11. 


Decisions Reviewabdle. 
Mode and extent of review. See APPEAL AND Error, 19, 20, 48. 


. Orders and judgments of the trial court, where it has ac- 


quired jurisdiction, can only be taken advantage of by pro- 
ceedings in error or appeal to this court. Fraaman v. 
LETOOM OM ova hie HOS So ES has VOR ES 


. Ruling, upon demurrer for misjoinder of causes of action, 


will not be reviewed. on appeal. Leavitt v. Mercer Co....... 


. By section 42, chapter 20, Compiled Statutes, a right of ap- 


peal is given to any person affected by any final order, judg- 
ment or decree of the county court in all maiters of probate 
jurisdiction. Gannon v. Phelan...... ccc ccc eceneceneces 


Discretion of Lower Court. 


. A cause will not be reversed for the denial of an application 


to amend a pleading during the progress of a trial, unless 
such action amounts to an abuse of discretion. Hubenka 
Di VOCs eees cen. -sociae kak aeeecd hw ea wane ea teaie ee ead eae 


. The district court has power to set aside, change or modify 


its judgments during the term at which they are rendered. 
An application to set aside a decree and allow the introduc- 
tion of evidence upon a technical point, is addressed to the 
discretion of the court, and error can not be predicated upon 
the ruling thereon. Hnyart v. MOran.......cccecesereee Svace 


Dismissal, 


. Where the sufficiency of an appeal bond is assailed, a per- 


emptory dismissal without an opportunity to file a new bond 
is error. Gannon v. Phelan.........cccccceeceee Bd ohare tens 


. If an appellee is dissatisfied with the form of the bond, 


his appropriate remedy is a motion for an order-nisi. Idem. 
Disposition of Cause. ; 


. An intervener whose petition does not state facts sufficient 


to constitute a cause of action, and who does not pray for 
any judgment which the court has jurisdiction to render, 
should be dismissed from the action; and if he obtains a 
judgment with which he is not satisfied, and appeals there- 
from, this court will render the judgment of dismissal which 
ought to have been rendered below. Jodence v. Peters.... 


Estoppel. 
A party can not be heard to complain of a procedure adopted 


91] 


220 


179 


401 


220 


425 


at his own request, or with his consent. Holway v. Ameri- - 
can Exchange Nat. Bank.............000. {ekg ds Dawe Sead 67, 70 


Exceptions and Objections. 
The objection that a petition is indefinite and uncertain, 
can not be presented for the first time in this court. Lodence 
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12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21, 


22. 


An order overruling a special demurrer will not be re- 
viewed where an exception is not saved. Holway v. Ameri- 
can Hachangée Nat. Bank......ccvccccccccccccsccccreevees 
Harmless Error. 
Where it is clear from the law and the evidence, that the 
verdict returned by the jury is the only one that can be 
sustained in the case, it will not be set aside for errors 
occurring at the trial. Albion Milling Co. v. First Nat. Bank 


Of Weeping Water... cc ccc ne ccc ccc r encore ceeenes scehin eye 
Error in excluding the testimony of a witness is immaterial, 
where all the proofs, together with the excluded testimony, 
would not sustain a cause of action. Thomas v. Thomas.... 
Parties can not complain of error by which they are not 
prejudiced. Haines v, Bellinger......ccccccccecsecees Sees 
Liability on Bonds. 
It is not required that an execution be issued and returned 
nulla bona, as a condition precedent to maintaining a suit 
on a supersedeas undertaking executed and delivered under 
section 588 of the Code of Civil Procedure. Palmer v. Cay- 


The judgment creditor is not required to exhaust the prop- 
erty of the judgment debtor before commencing suit on the 
supersedeas bond. Idem. - 


Where the judgment debtor has died pending a review, the 
judgment creditor is not required to look to the estate 
(though solvent) before commencing suit on the under- 
taking. Idem. . 7 

Mode of Review. 
Ruling on demurrer. See APPEAL AND Error, 3. 


67 


116 


581 


73 


372 


Alleged errors in matters of procedure, occurring at or be- : 


fore trial, are not reviewable by appeal. President and Di- 
rector of Ins. Co. of North América v. Parker.........000.. 
A final order made in a proceeding on application by an 
executor or administrator to sell real estate, is reviewable 
only by petition in error. Poessnecker v. Entenmann...... 


Motion for New Trial. 
When a motion for a new trial is overruled because not 
filed within the time required by statute, all matters neces- 
sarily included therein as grounds for a new trial are un- 
availing on review by proceedings in error. Harris v. 
SONNANGS 555 wcciaie eRe Sele ete ees eae wrathedisidies eg oie bee ses 


Questions presented by an amendment to a motion for a 
new trial, made more than three days after verdict and 
without a finding of the court that the party was unavoid- 
ably prevented from presenting such questions within 


411 


409 


80 
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bo 
Co 


24, 


26, 


27, 


28. 


three days from verdict, will not be considered by this court. 
Gullion v. Traver......cceceeeees avatig Diclle gehie Soraue steas suauereswre eve 
Presumptions. 


As to appraisal in absence of showing in record. See Exrcu- 
TION, 8. 


. It is conclusively presumed in this court that the duly cer- 


tified transcript of the proceedings of the lower court con- 
tains everything that ought to be considered in determining 
the correctness of the ruling complained of. Bush v. 
Tecumseh Nat. Bank... cccccccccccceccccuccssecvccucecs 
Where the trial court rejects all the evidence offered by a 
party, in determining its admissibility, the complaining 
party will be given the benefit of every inference that might 
be reasonably drawn from the testimony received. Horbach 


. A reviewing court, in passing on a question of the admis- 


sibility of evidence, will give the benefit of every inference 
to the party complaining. Jdem. 


Ordinarily every presumption is in favor of the rulings 
of the trial court, and, if possible, the record: should be so 
read as to sustain his action. But where a party is pre- 
vented from presenting his case all inferences are to be 
drawn in his favor, that the record will reasonably permit. 
LMCM sense eee we ele ve O$ Aloha Sats: wesagetayecaress biadevetavargnaai bs see silat 
The presumptions are all in favor of the regularity of the 
proceedings had in the district court, when a cause is 
brought here by an appeal for a review of the proceed- 
ings; and the ground for objection must affirmatively ap- 
pear. Falstrom v. Banning.......ccccecccceecences vecenee 


Questions of Fact. Verdicts. Findings. 


The finding of a trial court upon an issue of fact, unless 
clearly wrong, is conclusive. Hare v. Winterer............. 


29. Where the findings and decree of the trial court can not 


30. 


31. 


be reconciled with any reasonable construction of the testi- 
mony, they will be set aside as unsupported by evidence. 
Frerking V. TROMGS... cc cc ccc c cece ences cecvceencucnnses 


In an action on an insurance policy, where there is some 
uncontradicted evidence of the value of the property in- 
sured, a verdict based thereon will not be set aside for want 
of evidence to sustain it. Nebraska Mutual Ins. Co. v. Sasek, 
Where there is sufficient evidence to show prima facie that 
no proceedings have been had or commenced at law to 
recover any portion of the mortgage debt, and such evidence 
is not disputed, the finding of the court thereon will be sus- 
tained. Enyaré v. Moran...... Gascngdute, S08 erage eevaniekapenenammaleseareats 
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32. If several findings by nisi-prius court are sustained by evi- 


33. 


dence, and each one of these sustains the decree, and the 
plaintiff in his brief and argument on review assails only 
one of them, the decree will be affirmed. Mayhew v. Knittle, 395 


Evidence held sufficient: 


: Conversion. 
To sustain a judgment in’conversion. Pecha v, Kastl....... 380 
Execution. 
To sustain appraisement. Union Trust Co. v. Davis........ 340 
Moulthan v,. ADKIng.......cccceeeecevees sieeve worse ariverdaralere’e 378 


Executors and Administrators. 
To sustain the right of an executor to appeal. Gannon v. 


Phelan....... iy“ asealin Weta bila iSorist oiu.tel lesonen'e 20 -y4 8 ale ol awiacboutereere ore 00 
Fornication. 

To sustain a verdict of guilty of fornication. Musfelt v. 

SbGC iy elk ea ek cee Re i eee aie eb Seaisds SE ROME AES Crate eraser tem 445 


Fraudulent Conveyance. 
To support a finding that a conveyance was fraudulent. 


First Nat. Bank of Greenwood Vv. REECE... ..eccecsecees ease 292 
Columbia Nat. Bank v. Baldwin... ..cccccccossccevesseees baa 
Homestead. 


To sustain a homestead right. Blumer v. Albright......... 249 
Husband and Wife. 
To sustain the judgment in action against married woman 


for necessaries. Noreen v. HaNSen ........ cece ee renee vcees 858 
To sustain finding and decree setting aside deed from hus- 
pand to wife. Brun Vv. Brun.....ccecees gos diate efe ee hie ee enete eS 782 


Intoxicating Liquors. 
To support verdict for $400 in liquor-damage case. Gorey 


Ds, TO CUY oo Fe eis TAK epee a Secehe eee eles, sie Kalan Sie aS eS 605 

To support a judgment dismissing a remonstrance. Somers 

DV. VIAZNEY ... cree ccccne. creeeceace Sie MGS ele e160 Bre BOR are ieee: (DOO 
Mortgages. 


To sustain finding that no proceedings had been had or 
commenced at law to recover any portion of mortgage debt. 
Enyart v. Moran......... eset dtac-a\ es alacale’ soa ral'e eulevaleverdie akererestanets .. 401 
New Trial. 
To support the finding of court, (1) as to diligence on former 
trial; (2) as to sufficiency of evidence at second. German 
Nat. Bank DM, AERCTUON. co.cc cen oceans eerie re ere 610 
Parent and Child. 
To sustain verdict for services of child. Crete Mutual Fire 
Ins, Co. Vv. Pate... cccccccccenees erat Pe ae wooo 676 
Records. 
To support an order made to correct the journal by a nunc- 
pro-tunc entry. Harris v. Jennings....... ieigwsee wee. se 780 


° 
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Evidence held sufficient: 


Replevin. 
To sustain a peremptory instruction in a replevin action. 
Bender vV. KinQman.....ccccc cece ccc c cence cee ceceuseeees 766 
To sustain finding and judgment for plaintiff in replevin. 
Saussay v.. Lemp Brewing 00..... cece cece cee ccees 429, 431, 432 
Achenbach v. Pollock.......... G8 wiatSr ae Beastie Sols wibk ora, Beare aore 436 
Trusts. 
To sustain a finding and decree in an action to enforce an 
express trust. Goble v. Swobe..........05 sib SER Eee ORR eS 838 
Usury. 
To support a plea of usury, Hewit v. Bank of Indian Ter- 
TUOTY oc. eens waersse eatateeeieaieersrs dio Maree erase ecarsteici anol avers -. 463 
Evidence held insufficient: 
Dedication. . 
To sustain finding of dedication for highway. Olose v. 
SWANSON... ccc cece cence eceee a eceersvettevel (avs sterere's Seeiereiaro ss 389 
: Estoppel. 
To sustain a plea of estoppel. Foxworthy v. Colby......... 216 
Execution. 
To sustain rulings upon objections to confirmation of sale. 
Mowlthan V. APKING... ccc. cece ee cece cece eee eeeeeeeee 378 


Landlord and Tenant. 
To sustain a voluntary surrender of personal property. 
Hubenka Vv. Vach..... ccc cece cece ccc cece ee eenee ooe-170, 173 
Mandamus. 
To show an adequate remedy at law—in the ordinary course 
—where there had been an application for a writ of man- 


damus. Hopkins v. State... ... cc ccc ccc cw wen cee e tenes . 10 
Mortgages. 

To support a decree reinstating a mortgage. Frerking v. 

TROMGS . ciieeo3.8 clo Ranke Renata nse see BASSLINE Be ees 193 

To sustain a finding that a certain deed conveyed title 

absolute. Decker v. Decker............. bio.e's ale'bre eee S eioneians 239 
Negligence. 


To sustain negligence on the part of plaintiff such as would 

relieve defendant of his liability as guarantor. McDonald 

v. Tootle-Weakley Millinery O0.......ccecscccccccncsene wee 577 
Replevin. 

To warrant a peremptory instruction directing verdict for 

the plaintiff in a replevin action. Godfrey v. Citizens’ Nat. 


Bank..... SS Gisie 6 o-v stele wie bile" es, eis ore aree Sie vatere Vasa; ates atenetareteiere 477 
Trusts. 
To support a decree declaring a resulting trust. Doane v. 
DUNNGM . ce cecse ccc cnccccecee Si aiava tec Maeyd aie she acerolere e wietelate she 135 
Warehousemen. 


Jo support a warehouseman’s lien. Webster v. Keck...... 1, 3,6 


‘ 
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35. A finding or judgment based on conflicting evidence will not 

be disturbed: 
Banks and Banking. Insolvency. Owner of Stock. 
Brinkworth v. Hazlett... ccc cee eee eee c ee enes 
Execution. Appraisement. Confirmation of Sale. 

Omaha Nat. Bank v. Sanders... ccc ccc cc ew cece eee e tweens 
Flose vV. Si€KMON cicccccccsvccseseacccvcsaccccscccces rarer 


Musfelt v. Stat. ccc cc cccce cence cseuceee Rekeknownt execs 


Insurance. 
Nebraska Mercantile Ins. Co. v. SASEK... ccc cece cece nes " 


Questions Presented in Briefs. 
See, also, APPEAL AND Error, 32. 


36. Questions discussed in briefs which are not properly pre- 
sented by the record, will not be considered. Moulthan v. 


37. Objections argued in the briefs which were not presented to 
the trial court will not be considered. Moore v. Jacobs..... 


38. Objections not argued in the briefs are deemed waived. 
Idem. 


39. Assignments in a petition in error, not argued in the brief 
of plaintiff in error, will be considered waived. Mayhew 
V. ANittle. .. cece ccc cece eee 


40. Where in an argument and brief, error is assigned for giving 
and refusing a group of instructions and no reason is 
pointed out, or authorities cited, by or from which the court 
ean determine the several questions involved in the assign- 
ment, the matters should receive no consideration. Albion 
Milling Co. v. First Nat. Bank of Weeping Water 


Records. 
41. Stipulations not embraced in the record, will not be cvon- 
sidered. Bush v. Tecumseh Nat. Bank..... slefese aaSia eer eave 


_42. When the record in this court shows that an amended peti- 
tion was filed in the district court, but does not show that a 
new cause of action was set up in the amended petition, the 
statute of limitations’ will cease to run from the commence- 
ment of the action. Idem. 


43. Where a bill of exceptions is quashed and the only assign- 
ments of error relate to the introduction of evidence, and 
a general assignment that the judgment is contrary to the 
law and the evidence, the reviewing court will only inquire 
whether the pleadings will support the judgment. Gonzales- 
Mandelbaum Co. v. Broghamer........... Sis 


were eee me eeene 


116 


451 
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44. When the judgment of a district court, in a proceeding in 
error to review the judgment of a justice of the peace, is 
before this court for review, the transcript must contain 
the judgment of the justice and such other proceedings as 
are up for review. Saussay v. Lemp Brewing Co..... eee vee: 429 


45. The absence of an order of the court from the transcript 
can not be supplied by a recital in the bill of exceptions, 
certified to by the court reporter, if the judge, at the time 
of settling the bill of exceptions, certifies that the recital is 
false and orders it to be stricken out. Idem. 


46. This court can not decide whether the district court erred 
in permitting an amendment to a return of process, unless 
the process and the original return thereto, or authenti- 
cated copies thereof are preserved in the bill of exceptions. 


Idem. 
Scope and Extent of Review. 


Final and interlocutory orders reviewable. See APPEAL AND 
Brror, 2-4. 

47, Where any matter of which a trial court took judicial notice 
is incompetent or improper to be considered, the supreme 
court wil] reject it on appeal, in determining whether the 
order complained of is sustained by sufficient evidence. 
State v. Fawcett... cece ccc c eee e cc eenncee Misiones weeee 496 


48. The action or non-action of a trial court on a motion to 
vacate a decree in foreclosure, can not be reviewed on an 
appeal from a final order of confirmation of a judicial sale. 
Omaha Loan & Trust Co. v. WalENnZ.... cc cece eee Keeselere, 89 


Transfer of Cause. Requisites. 
Sufficiency of appeal bond. See ArreaL AND Error, 7, 8. 


49. In a law action, which can be reviewed only by proceedings 
in error, where a motion for a new trial on the ground of 
alleged errors occurring during the trial is seasonably pre- 
sented, and not ruled upon until after rendition of the judg- 
ment, the time in which error proceedings may be begun 
will not begin to run until a ruling is made on the motion 
for a new trial. City of Lincoln v, First Nat. Bank......... 725 


50. A petition in error can not be treated as a nullity and en- 
tirely disregarded because authenticated in the name of 
plaintiff in error by her attorney, giving his name, each 
appearing only in typewriting. Moore UV. MOTan....cceeeeee 84 


51. A bond given for the purpose of taking an appeal under the 
provisions of section 311 of chapter 23, Compiled Statutes, 
which runs to “the state of Nebraska,” as obligee, instead 
of to the judge of the probate court, as required by said 
section, is not by reason thereof void. Gannon v. Phelan.... 220 
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Appraisal. See ExEcurion. 
Appropriation. : 
For salary of supreme court reporter. See State AND STATE 
OFFICERS, 1. : 


Assessment. See BENEFICIARY ASSOCIATIONS. DAMAGES. INSURANCE. 
Assessment and taxing districts. See TaxaTIon, 9, 10. 


Assessors. See STATUTES, 8. 
It is no objection to the validity of a statute, imposing an ad- 
ditional duty on assessors, that no special provision for 
their compensation is made, State v. Hskew..........0008> 


Assignment of Errors. See APPEAL AND Ergor, 1. 
Assignments. See Morraaces, 1-3. 
Associations, See BENEFICIARY ASSOCIATIONS. INSURANCE. 


Attachment. See REPLEVIN. 

Where an order of attachment issues in an action, and prop- 
‘erty is levied upon thereunder and an amended petition is 
subsequently filed, which, in addition tothe cause of action 
stated in the original petition, sets forth another and 
different cause of action, and the first cause of action is dis- 
missed before trial, the attachment is thereby dissolved, and 

an order for the sale of the attached property, in satisfaction 

of the judgment rendered on the second cause of action, is 
erroneous. Holway v. American Exchange Nat. Bank....... 


Attorney and Client. 

Dishonesty of counsel as ground for vacation of judgment. 
See JUDGMENT, 7. 

Mistaken admission of counsel. See Triat, 1. 

An attorney, in making a settlement with a client, and taking 
security for the amount due, waives his general or retaining 
lien on all papers in his hands save for services performed 
after such settlement. Lord Eldon cited with approval. 


600 


67 


Webster V. Keck... cceccece cecccscccccccccssscscssesaceedy 4 


Attorney General. See Quo WARRANTO. 
Bail and Recognizance. 


A recognizance conditioned for the appearance of the bounden 


principal at the next term of court, there to abide its order 
and judgment, is limited to the term at which it exacts 
appearance. Perkins v, Milton....... re ae 


Bailment. See WaREHOUSEMEN, 

1. A lien does not attach in favor of a bailee of goods if incon- 
sistent with the terms of the agreement, express or implied, 
under which his possession was obtained. Webster v. Keck, 

2. Where a bailee contracts for a definite sum and reserves no 
lien, he has no right to retain the goods to enforce payment: 
this is especially true when the time of payment under the 


1 


terms of the bailment is fixed after delivery. Idem.........1, & 


INDEX. 


Banks and Banking. See ACKNOWLEDGMENT. TRUSTS. 
Action to enforce stockholder’s liability. See Receivers. 
Demand for payment of deposit as necessary to set in motion 


i, 


statute of limitations. See LimiraTIoN oF AcTIons, 2. 

If a deposit in a bank, or any part thereof, is a trust fund, 
and the bank has notice thereof, it will be liable to the true 
owner for any conversion to liquidate a debt of the trustee. 
Globe Savings Bank v. Nat. Bank of Commerce............ 


. An action for conversion will lie, in favor of the true owner 
of a trust fund, against a bank. which knowingly appro- 
priates such fund or a part thereof to reduce the debt of 
the trustee. Idem. 


. A bank has the right to appropriate the funds of a depositor 
to the extent of the indebtedness due from the depositor. 
Idem. 


. It is not necessary that a receiver of an insolvent bank 
procure executions against himself and a return of nulla 
bona on all claims against the bank before commencing ac- 
tion to enforce stockholder’s liability. Brinkworth v. 
Hazlett....... Rares 


. Where the president and cashier of a bank collects money 


and deposits it in the bank to the credit of a customer, the 
bank can not, to escape liability for the fraud of such 
president, deny his authority to represent it. Citizen’s Bank 
of Humphrey v. Fromholz..... 


Bastardy. See ForNICATION. 


6 


Acknowledgment. 

. In the writing described in section 31, chapter 28, Com- 
piled Statutes, no distinct statement that the child is illegiti- 
mate and no intention to make the child an heir need appear. 
Thomas v. Thomas..... a spoiwieiers 


. The provision of section 31, chapter 23, Compiled Statutes, 


that an illegitimate child shall become the heir of the person 
who “shall in writing, signed in the presence of a competent 
witness, have acknowledged himself to be the father of such 
child,” is only a definition of statutory evidence. Idem. 
Judgment. 
. The prosecutrix has no authority to compromise a judg- 
ment rendered in a bastardy proceeding. State v. McBride, 


. The prosecutrix in a bastardy proceeding, has no authority 


to release a judgment therein. Idem.................. 547 


, 


. After a bastardy proceeding has been prosecuted to judg- 


ment, there is ne authority for the execution and approval 

of a bond to save the county harmless. Idem.......... 547, 
Recognizance. 

. A recognizance in a bastardy proceeding, conditioned that 
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9 
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28 


58 


4 
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Bastardy—Concluded. _ 
the accused shall appear at the next term of the district 
court to answer Such accusation, and abide the order of the 
court, is limited to the term at which it exacts the appear- 
ance, and where the case is continued to a subsequent term 
without a renewal of such recognizance, and the defendant 
fails to appear at such subsequent term, there is no liability 
on the recognizance. Perkins v. Milton.......... 


Beneficiary Associations. 
Mutual benefit insurance associations. See INSuRANcE, 11-20. 
1. By-laws of a mutual benefit association providing for the 
, payment of assessments made during the month on a certain 
day and for suspension, without notice, of members in de- 


fault, are self-executing. Field v. National Council of Knights 
and Ladies of Security ¥ 


eee ee ry 


2. The financial secretary of a local council of a mutual benefit 
association, has no implied authority to waive any of the 


provisions of the by-laws governing the payment of assess- 
ments. Idem. 


oo 


. The suspended member of a mutual benefit association 
whose by-laws in the matter of suspension are self-execut- 
ing, is entitled to no notice. Idem. 


4. In order to obtain sick benefits as provided in the by-laws 
of a mutual benefit association, a member must bring him- 
self within their terms. Idem. 


Benefits. 
Sick benefits. See BENEFICIARY ASSOCIATIONS, 4, 


Billiards. 


Licensing and regulating billiard room. See MUNICIPAL Cor- 
PORATIONS, 38, 4. 


Bill of Exceptions. See APPEAL AND Error. MANDAMUS, 1. 

A bill of exceptions may properly include a record of events 
which took place in the presence of the court and matters of 
which it took judicial cognizance if considered by the court 
in arriving at a decision. State v. Fawcett 


Bills and Notes. See ALTERATION oF INSTRUMENTS. PAYMENT. 
Assignment of note secured by mortgage. See MorrTcaces, 1. 
Guaranty of note by married woman. See HUSBAND AND WIEF, 

10, 11. 
Actions. 

1. A declaration on note of hand; allegation in vague terms by 
reference to note that 12 per cent. is lawful rate in Okla- 
homa; note bore date in Oklahoma; general denial. Allega- 
tion held sufficient to admit statute of Oklahoma in evidence. 
Hewit v. Bank Of Indian Territory... .csccccascess 


496 


Bills and Notes—Concluded. 


2. 


to 


Proof that the note in question was given for a pre-existing 
debt, contracted and due in Oklahoma, is relevant as tending 
to establish an Oklahoma contract. Idem. 

. Construction. 


. Not error to refuse an instruction that if note was sent 


trom Nebraska it must be governed in its provisions and 
effect by Nebraska laws. Idem. 


Coupons. 


. The maker of a coupon-ncote owes no duty to the payee to 


examine the coupons as they are returned after payment. 
Foxworthy Vv. Colby... ccc cc cceeccccesvccceves aie facade, os 216 


Negotiability. 


. An indorsement upon a promissory note as follows: “For 


value received I hereby assign and transfer the within 

bond and coupons thereto annexed, together with all my 

interest in and rights under the mortgage securing the same, 

to Coddington Savings Bank, without recourse,” signed by 

the payee in the note, does not destroy its negotiability. 

Coddington Savings Bank v. ANdErSON....ccereeees F 
Payment. 


. If the maker elects to pay a negotiable promissory note to 


one who can not and does not produce the note, by so doing 
he assumes the burden of showing that the party to whom 
he paid it was the owner of the note, or was authorized by 
the owner to receive the money for him. Jdem. 

See PayMENT, 3. 


Bona-Fide Purchasers. See FRAUDULENT CONVEYANCES. VENDOR 


AND VENDEE. 


Bonds. See APPEAL AND BError, 7, 8, 16-18, 51. Bait anp REcoc- 


1. 


NIZANCE. CosTsS. EXECUTORS AND ADMINISTRATORS. JUS- 
TICES OF THE PEACE. PRINCIPAL AND SURETY. SHERIFFS, 
CONSTABLES AND CORONERS. : 
A bond given ito secure the performance of a contract be- 
tween the principal and the obligee is without consideration, 
if the obligee is not bound by the contract. Keith County 
v. Ogalalla Power & Irrigation Co 


. The limit of damages for the recovery upon a penal bond in 


this state seems to be the amount of the penalty and interest 
from the time the condition is broken. Benson v. Cawl- 
field........ eile ate BUS Re Ee eC ee ee 101, 


Bonus. See Usury. 
Books of Account. See EVIDENCE, 3. 


Breach. 
Of bond. See EXECUTORS AND APMINISTRATORS, 7, 8. SIERITFS, 


CONSTABLES AND CORONERS. 


Of warranty. See INSURANCE, 24. 
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Bridges. 
Time to bring action for injury caused by defective bridge. 
See LimiraTION OF ACTIONS, 6. 


Briefs. See APPEAL AND Error, 36-40. 
Burden of Proof. See EVIDENCE. 
By-Laws. See INsuRANCE, 6-8. 


cancelation of Instruments. See INSURANCE, 5. REFORMATION OF 
INSTRUMENTS, 
Carriers. 
Carriage of Passengers. Commencement and Termination of 
Relation. Contributory Negligence. 

1. A passenger on a railroad train does not lose his character 
as such by leaving his car at a regular station from motives 
of either business or curiosity, although he has not yet 
arrived at the terminus of his journey. Chicago, R. I. & P. 
R. Co. v. Sattler..... cc cae ee mseresais 


2, All passengers actually on the train, whether the same is 
moving or not, are passengers “‘being transported over its 
road” within the meaning of section 3, chapter 72, Com- 
piled Statutes; and passengers who have left the train at 
the express or implied invitation of the carrier, for any nec- 
essary purpose incident to their journey, are passengers 
being transported within the meaning of said section. Idem. 

3. Where a passenger leaves his car of his own volition, for 
some purpose of his own not incident to his journey, and 
at a place not designated for the discharge of passengers, 
he can not claim the protection of section 3, chapter 72, 
Compiled Statutes, although the carrier may, under some ex- 
ceptional circumstances, still owe him the duty imposed on 
it by common law. Idem. 


4. A through train between Denver and Chicago ran onto a 
side-track at an intermediate station to allow the passage 
of another through train from the east. A through passen- 
ger left his car, crossed the main track of the road to the 
depot, and went to a pump for a drink of water. He filled 
his cup from the pump, but, before drinking, heard the 
whistle of the incoming train, and started on a rapid run 
to regain his car. From the pump the track over which 
the incoming train was approaching could be seen for about 
one hundred feet, and three steps from the pump toward the 
track over which the train was approaching the track was 
visible for a mile or more. When the passenger reached 
the track the approaching train was about fifty feet distant 
from him, and running at a high rate of speed. The pas- 
senger attempted to pass in front of the train, and was 
struck by the engine and killed. Held that, under the circum- 
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stances, he was not “a passenger being transported over the 
road,” within the meaning of section 3, chapter 72 of the 
Compiled Statutes, and the railroad was not liable for 
damages on account of his death because of his own negli- 
gence. Idem. 


. Wheré the train in which a passenger is being transported 


is run upon a switch to allow the passage of another train, 
or is stopped at a place other than that used by the carrier 
for receiving and discharging passengers, and the stoppage 
is not for the purpose of allowing passengers to board the 
train or alight therefrom, one who leaves thé train must 
usually assume all the ordinary risks incident to his action. 
Idem. 


. While, if a railway company permits the practice of pas- 


sengers leaving and re-entering their train, while at a side- 
track at an intermediate station for the purpose of letting 
another train pass on the main track, it is bound to 
use reasonable care not to expose such passengers to un- 
necessary danger, yet it is not bound to so regulate its busi- 
ness as to make the side-track as safe a place of ingress and 
egress as the station platform; nor does it give any assur- 
ance, under such circumstances, to passengers that no trains 
will pass while they are crossing or recrossing the main 
track. Neither does the call of “all aboard,” by the con- 
ductor of the side-tracked train, give any assurance to those 
who have left their train that they may cross the main track 
in safety without looking for approaching trains. Idem, 637, 
The words “while being transported over its road” in section 
8 of the Passenger Act (ch. 72, Compiled Statutes) is a 
qualifying phrase intended to limit the liability of the com- 
pany, and must be given the force of the legislative intent; 
but it was not intended to exclude all passengers who leave 
the car provided for them by the carrier. Idem......... 637, 


. A passenger on a railway train, while seated in the dining 


room of the company is under its control, and must conform 
to its rules, and is its passenger and as much entitled to its 
protection as while seated in its car proceeding on his jour- 
ney. Idem. 


. The phrase “while being transported over its road” used in 


the Passenger Act, at section 8, chapter 72, Compiled 
Statutes, was intended to include all passengers actually 
on the train, whether the train is moving or standing, and 
all such ds leave the train for any necessary purpose incident 
to the journey, e. g., change of cars, procuring refreshments 
at a point where the same are furnished by the company, 
and where an express or implied invitation is extended for 
passengers to leave the car for that purpose. Idem, 637, 646, 
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Certiorari. See APPEAL AND Error. 
Cesti Que Trust. See Trusts. 


Chambers. 
Power of judges at chambers. See Jupazs. 
Chattel Mortgages. Z 
1. A mortgage upon a stock of merchandise under the general 
description attaches only to such merchandise as was in 
stock when the mortgage was executed, and not to stock 
afterwards added by purchase. Godfrey & Sons Co. v. 
Citizens’ Nat. Bank of Norfolk... ....ccccceeccces ees eneaee 477 
2. An agreément providing for payment of a certain sum for a 
machine, the legal title to remain in the seller until the 
note is paid, is not a chattel mortgage, the failure to dis- 
charge which, on payment, would render the mortgagee 
liable for a penalty, under section 15, chapter 32, Compiled 
Statutes, but is an agreement which must be filed and re- 
corded under section 26 of chapter 32 of the Compiled 
Statutes, which provides no penalty on failure to discharge 
such instrument. McCormick Harvesting Machine Co. v. 


Child. See Apvorrion. Bastarpy. Parent AND CHILD. 


Claims. See CountiES AnD County Orricers. ExrcuTors anp ADMIN- 
ISTRATORS. 


Classification. See Licenses. SvTatutes, 7. TAxatTIon, 2, 3. 
Clerks of Courts. See SUPREME CourT REPORTER. 
Cohabitation. See Fornication. 

Collateral Attack. See ApopTtion. JunGgMeENT, 1. 

Collection. See BANKS AND BANKING. TAXATION, 1. 
Common Carriers. See CARRIERS. 


Compensation. See Assessors. EMINENT Domain. JUSTICES OF THE 
PEACE, 6, 
Of reporter of supreme court. See STaTe anv STaTE OrFicexs, 1. 


Compromise and Settlement. See Bastarpy, 3. 

Conduct of Counsel. See JUDGMENT, 7. TRIAL, 1. 
Conflict of Laws. See BILLS AND NOTES, 3. 
Consideration. See BoxpS. FRAUDULENT CONVEYANCES, 3. 


Constitutional Law. See Licenses. STATUTES. TAXATION, 2, 3. 
Distribution of Powers. 
1. The theory that the judiciary, in issuing a mandamus to a 
member of the executive branch of the government, is 
thereby indirectly, and in violation of the constitution, exer- 
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Constitutional Law—Concluded. 
cising power properly belonging to the executive department, 
has been repudiated by this court in a long line of decisions. 
SlGte: Vi SQVGGC vies cee a S¥, ol 0 FEROS So 88 bie EVO odd oes SR Mele 684 

2. The right of the courts to determine all judicial questions, 
whenever or however they may arise, is given by the con- 
stitution in explicit terms and is indisputable. Idem. 

8. Clear and incontestable is the right of the executive officers 
named in the constitution to exercise all powers properly 
belonging to the executive department. Idem. 

Due Process of Law. 

4. Compiled Statutes, chapter 77, article 5, sections 4, 6, au- 
thorizing the foreclosure of tax liens by proceedings in rem 
to which the land alone is a party, where the owner thereof 
is not known, and providing that a sale under decree therein 
shall cut out all pre-existing rights or liens, are not in con- 
flict with either the state or federal constitutions, as de- 
priving persons of property without due process of law. 
LOR Vis QVCO sa. ogee, ios isreersvered ereeete beac oe-e a SRS Siew hoe sai aee a, ea 53: 

5. The statute (Compiled Statutes, ch. 538, sec. 1) siti the 
property of a married woman liable for the payment of all 
debts contracted for necessaries furnished to her family 
after execution against her husband for such indebtedness 
has been returned unsatisfied, is not in conflict with section 
3 of the bill of rights. Noreen v. Hansen........c0eeeeeee.- 858 

Imprisonment for Debt. 

6. The provisions of section 154 of the general revenue law 
authorizing fine and imprisonment as a means of enforcing 
a license tax does not trench upon the constitution and is 
therefore valid. Rosenbloom v. State. ....ccscccccceeeeucs 342 

Police Power. 

7. The legislature can not, under the guise of police regulation, 
arbitrarily invade private property or personal rights. The 
test when such regulations are called in question is whether 
they have some relation to the public health or public wel- 
fare, and whether such is, in fact, the end sought to be at- 
tained. Jler v. ROSS......... eee ee errr ere ree reer wee 71u 


we 


Continuance. 

As part of trial. See JUSTICES oF THE PEACE, 6. 

When the issues are regularly made up the cause stands for 
trial. A party to an action has no right to a continuance 
on the ground that the issues were formed sooner than he 
anticipated. Palmer v. Caywo0d.... cece ccc nce c ces e cence 


i) 
~~ 
bo 


Contracts. See ALTERATION oF INSTRUMENTS. Bonps. HUSBAND AND 
WIFE. MARRIAGE. REFORMATION OF INSTRUMENTS. SPECIFIC 
PERFORMANCE, PRINCIPAL AND AGENT. STATUTE or 
Fraups. SUNbAY. 
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1. 


A construction of a written contract, which requires the 
rejection of certain words, is unwarranted where the re- 
jection of such words would defeat the intention of the 
parties. Ricketts v. Buckstaff...........0+5 Slechisbedcewiearele eS 


. In the interpretation of a written ambiguous contract, that 


construction will be preferred which gives effect to all the 
parts of the instrument, rather than one which renders a 
portion redundant and useless. McGavock v. Omaha Nat. 


. While a third party may maintain an action or a defense 


under an agreement between others made for his benefit, 
it must appear that there was an intent Ly the promisee or 
person with whom the agreement was made to secure some 
benefit to such third party, and, also, that there existed some 
privity between the promisee and the party to be benefited. 
Frerking v. Thomas........... a lesan Woreo ei eto. ocsibrss aceye ace -evelerete.’ 


. The intention of the parties is to be gathered from the entire 


contract, and not from any clause contained therein. Royal 
Neighbors of America V. WAAC... .. ccc cece eee cece eneene 


Conversion. See BANKS AND BANKING. TRUSTS. 


1. 


An instruction, in an action for conversion, that, if conver- 
sion was found, both buyer and seller were liable, is not 
error, where the circumstances which would and would not 
make the sale a conversion have been fairly indicated. 
Pecha v. Kastl......... eee Be isig Seco latsPareneew oars Sra areerere Bare 


’ Conversion is a wrongful taking. Idem................380, 
. It is not necessary to the maintenance of an action for con- 


version, by reason of the wrongful sale of a plaintiff’s goods, 
to show that defendant exercised control over the property 
with knowledge of the plaintiff’s rights, or that a demand 
was made for the goods, while they were in defendant’s 
possession. GOre V. TZET.. cece cece ence cece cece ence nns 


Where no estoppel on the ground of giving of a redelivery 
bond as surety is pleaded, and no offer made to show knowl- 
edge by the wife at the time of the facts, it is not error to 
refuse evidence that the debt for which property was levied 
upon, was contracted through faith on the creditor’s part in 
the husband’s ownership of the property in question. Run- 
qiist V. ANGETSON. ....cceceescceceeee Vo eb 0'6is's pidiore eee eee 


. Subsequent statements by a purchaser at execution sale, 


are not competent proof of facts stated as against one suing 
for conversion by such sale of the property sold. Idem. 


Coram Nobis. 
Writ of error coram nobis has no existence in this jurisdiction. 
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Corporations. See BANKS AND BANKING. TAXATION, 4-6. 


1. 


Costs. 


A fraternal beneficiary association, having a grand lodge 
and principal place of business in this state, and which is 
doing an insurance business therein, is a domestic corpora- 
tion or association, under the provisions of section 91, 
ehapter 43, of the Compiled Statutes; and service of sum- 
mons should be made upon it according to the provisions of 
chapter 2 of the Code, providing for service of summons on 
corporations and insurance companies. Grand Lodge A. O. 
U. Wz. v. Bartes........0ccce ca varbiayar biwrs:€ lw etS-e 0. 6s ie Bae erene Brera. 


. The rule is well settled that a bank or other corporation, 


being once charged with notice of the character of a trans- 
action, continues to be affected by such notice, whatever 
changes may occur in the personnel of its working force. 
United States Nat. Bank of Holdrege v. Forstedt.......... 


In Criminal Prosecutions. 


. Sections 500 and 501 of the Criminal Code authorize the 


taxation of costs only in cases where a crime has been 
charged and there has been a conviction in accordance with 
established procedure. Speer v. State.........ceeceeeeeess 


The defendant in a proceeding for the prevention of crime, 
may be taxed with costs only (1) where he is held to bail by 
the district court; and (2) where for want of bail, he is 
sent to prison. Idem. 

On Appeal. 


. The provisions of sections 612 to 616 of the Code of Civil 


Procedure, and especially of the latter section, do not author- 
ize by summary proceedings the entry of a judgment for 
costs against sureties on a cost bond which is required to 
be given by the plaintiff in error or appellant under rule 
12 adopted by this court, with reference to security for 
costs in actions brought here on error or by appeal. Dunn 
Vs BOREL So esa asere sealers ee hie sw Bae S-e Shlets, os lee fale S ele * 


. The supreme court is not authorized by the issuance of a 


' writ of scire facias, or on a motion and notice to the adverse 


party in lieu thereof, to order an execution to issue against 
sureties on a cost bond, given under rule 12, for the costs 
made in the action in which the cost bond was given, and 
which are assessed against a plaintiff in error or appellant, 
or for the amount thereof remaining unpaid. Jdem. 


. The right to enforce the liability of a surety on a cost bond 


is by proceeding in an ordinary civil action on the -under- 
taking and in pursuance of the rules governing civil actions 
generally. Idem. 


Counter-Claim. See Set-Orr anp Countrer-CLtam. 
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Counties and County Officers. 
Payment of judgment against county. See Manpamus, 5. 


1. 


Appeal from County Board. 
A notice of appeal addressed to the county clerk, is served 
within the meaning of section 37, chapter 18, article 1, Com- 
piled Statutes, 1901, by delivery to such clerk. Jarvis v. 
Chase County.......... ath cabosee ie, steals bc arsed lovara, ouaterevasanae mate 


. In an appeal from the decision of a board of county com- 


missioners disallowing a claim, the delivery of the notice 
to the county clerk is a necessary inference from a state- 
ment in the record that it was filed with him by the appel- 
lant. Idem. 

Claims. Issuance of Warrants. 


. As article 6 of chapter 77, Compiled Statutes, which provides 


for the levy and collection of a judgment tax, makes no 
provision for its disbursement, the usual course, to wit, 
drawing the money by warrant, must be pursued. State v. 
Scott's Bluff County 


. It is the duty of the board of county commissioners to draw 


a warrant in favor of a judgment creditor for the amount 
of any judgment tax collected, upon demand, when any con- 
siderable amount is collected in the hands of the county 
treasurer. Idem. 


. Public policy and due regard for the interests of the tax- 


payers of the county, would require the commissioners to 
disburse the fund as fast as collected in any considerable 
amount, rather than to have the fund accumulate while 
interest accumulates on the judgment. Idem........... 419, 


Contracts. 


. Where county commissioners, acting for a precinct which 


has voted bonds in aid of internal improvements under sec- 
tion 14, chapter 45, Compiled Statutes, have entered into 
a contract differing substantially as to the parties thereto 
or terms thereof trom that voted upon, it is not binding 
upon the municipality. Keith County v. Ogalalla Power & 
Irrigation CO. occ wecaies Moe nes Soe MA ew ae Gh WOR OS 


. Where bonds are voted by a precinct in aid of a work of in- 


ternal improvement under section 14, chapter 45, Compiled 
Statutes, the terms of the proposition set forth in the notice 
of election are to be taken as defining the authority of the 
county commissioners in contracting with reference to such 


improvement. Idem. 
Taxes. 


. Where the entire levy of taxes of a county for the year was 


within the constitutional limit, the levy of a four-mill bridge 
tax was not invalid, though the county board had before the 
levy was made illegally transferred an unexpended baiance 
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in the bridge fund reinaining from the levy of the previous 
year, to the general fund. Union P. R. Co. v. Cheyenne 
County........ 


Courts. See Forcinte ENTRY AND DETAINER. MANDAMUS. 
Evfect of overruling previous decision. See Res Jupicata, 5. 
Judicial power. See Consrrrutionat Law, 1, 2. 
Jurisdiction at chambers. See Jupass. 


1. 


wo 


Saving the exceptions mentioned in the statute, the supreme 
court has no power to disturb a final judgment made by it at 
a previous term. in re William Rhea, Coram SuLLtvan, 


. The only authority the supreme court has to take cognizance 


of crimes, is that given by the constitution in the grant of 
appellate jurisdiction. State v. Missouri P. R. Co...... oilers 


. When the legislative thought is cast in the mold of the crim- 


inal law, it will be presumed, nothing appearing to the con- 
trary, that the remedies contemplated were those generally 
used in courts exercising criminal jurisdiction. Idem. 


Creditors’ Bill. 
1. Under a prayer for general relief in a creditors’ bill, a sale 


3. 


of property not attached may be decreed, where the facts 
entitling a party to such sale are alleged and proved, al- 
though the petition asks specifically only for a sale of 
attached property. Coliémbia Nat. Bank v. Baldwin........ 


. The allegation that an execution has been returned nulla 


bona is not necessary to render a creditors’ bill invulnera- 
ble to demurrer. Howard v. Raymers 


Execution issued; nulla bona; levy on alienated realty; cred- 
itor entitled to proceed at once in equity. Idem. 


Criminal Law and Procedure. See Bastarpy. Costs. ForNICA- 


TION. INDICTMENT AND INFORMATION. INTOXICATING LIQUORS. 


Criminal jurisdiction of supreme court. See Courts. 
Termination of prosecution. See MALICIOUS PROSECUTION, 5. 


1. 


Where, before prosecution and while under no restraint, a 
person remained silent when being charged with a crime, 
this is competent evidence as an admission of guilt. Mus- 
POLE Ve BSEObC: Fe ececeia she cecate saps tse aw Sere wp Oa, soe Ate ones ee. Gye Aare pcb ay alee 


. The provisions of section 9, of the “Maximum Freight Law,” 


are to be enforced by criminal procedure. State v. Missouri 


. Where a defendant, charged with a misdemeanor, is at lib- 


erty, on bail or otherwise, while his case is being tried, and 
voluntarily absents himself from the court room at the time 
the jury returns its verdict, his counsel being present, and 
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Criminal Law and Procedure—Concluded. 
no objection being made to such absence, defendant will be 
held to have waived his right to be present at such time. 
Peterson Vv. State... .. cece ccc cee n ec escenees db edjele ees eees S10 


Crops. See LANDLORD AND TENANT. 
Right of purchaser at foreclosure sale. See EXecuTIon, 21. 
Damages. 
' For illegal sale of liquors. See INroxicaTiNe Liquors, 1-4. 

For wrongful discharge of employee. See MASTER AND SERVANT. 

1. In an action for damages for injuries to the person and 
property of the plaintiff, the testimony clearly showed sub- 
stantial damage to person and property; a verdict for $1 
was grossly inadequate. Carpenter v. City of Red Cloud.... 126 

2. In an action for personal injuries, an instruction should 

. be given on the proper measure of plaintiff’s damages in 
case he should prevail. I[dem.......cscceccccccece «ee. 126, 129 


3. Under section 432 of the Code of Civil Procedure, the court, 
on the determination of an issue of law, or when a party 
is in default, may, at the request of the party not in default, 
assess damages on proof without the intervention of a jury. 
Bankers’ Reserve Life Ass’n UV. Fint..cscsceccevceecceccees 105 


Deceit. See FRavp. 


Declarations. See EVIDENCE. 


Dedication. 
1. Evidence held insufficient to establish dedication for a 
highway. Close v. SWANSON... .... cece reneeneecees esecess 389 


2. To constitute a valid dedication of private property for a 
public highway, it must clearly appear that there was an 
intended dedication on the part of the owner, and an ac- 

’ ceptance on the part of the public by user or otherwise. 
Idem. 


Deeds. See ESTOPPEL, 1. HoMESTEAD. HUSBAND AND WIFE. 
Absolute deed as mortgage. See Morreaaes, 9, 10. 
Parol evidence. See EVIDENCE. 


Definitions. See WorDS AND PHRASES. 


Delivery. 
Delivery of notice as service. See CouNTIES aND County OFfFI- 
CEES, 1, 2. 
Demand. 


For payment of deposit by bank as necessary to set in motion 
statute of limitations. See LimiraTion or Actions, 2. 
For trial by jury. See Jury. 


Deposits. See BANKS AND BANKING. 


INDEX. 


Deposits in Court. 
Compensation for property condemned for right of way. See 
EMINENT DomaIn. : 


Descent and Distribution. See ApDoprion. Bastarpy. EXECUTORS 
AND ADMINISTRATORS. 


1. G. died intestate, leaving surviving her neither issue nor 
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husband, father, mother, brother, sister, nephew, niece,’ 


grandfather, grandmother or grandchildren; her nearest 
relatives being two uncles, an aunt, cousins and second 
cousins. Under our statute of descent, the two uncles and 
the aunt took the entire estate, to the exclusion of cousins 
and second cousins. Clary v. Watkins........... Sea renaves Avsicd 


2. It is the object of our statute to cut off inheritance per 
stirpes among collaterals where at any point beyond the 
children of brothers and sisters the surviving children are of 
unequal degrees. In such case those nearest in degree take 
the estate, to the exclusion of those more remote. Idem. 


3. The “claim,” which can furnish the basis for an action to 
compel a devisee to return a portion of estate assigned to 
him by proper probate proceedings, must be one allowed in 


386 


the probate court, or “established” by proper legal pro- | 


ceedings elsewhere, as a liability of the estate involved. 
Brinkworth v. Hazlett......c.cceees 


Description. 
In notice of tax sale. See Taxarion, 14. 


Directing Verdict. See Tran. 
Disabilities. 

Effect as to limitation of action. See Limitation or Actions, 6. 
Discharge. See MASTER AND SERVANT. RELEASE. 


Discretion of Court. See APPEAL AND Hrror, 5, 6. 
As to examination of witnesses. Sée WITNESSES, 4. 
Relief against mistaken admission at trial. See Triat, 1. 


Dismissal and Nonsuit. See APPEAL AND Error, 7-9. 
Dismissal of a cause of action on amendment of petition as 
dissolution of order of attachment. See ArracHMENT. 


Dissolution. See ATTACHMENT. 


Divorce and Alimony. 

A judgment for alimony in favor of a wife, rendered in an 
action for divorce against the husband, is a lien upon the 
family homestead, the title whereof is in the husband. 
Fraaman v. Fra@man....ccccccccsccesees sa tajucstove:biaigieese a a 


Documents. See EVIDENCE, 3-8. 


Dormant Judgments. See JupeMENT, 11. 
« 
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Due Process of Law. See CONSTITUTIONAL LAW. 


Ejectment. See PossEssIon. 
: 1. A judgment in ejectment is binding upon all parties to the 
action. Van Htten v. Test... 0... cece cee cee ene eens 


2. An answer denying that plaintiff’s testatrix on a date named 
“was the owner in fee simple and entitled to possession” of 
the land in controversy, and denying that she died ‘‘on or 
about” said date, being consistent with ownership after said 
date and before she died, and also with ownership before and 
at said date, subject to a right of possession in someone else, 
does not put the plaintiff upon proof of title. Knight v. 
DENMAN.....c0ceees 


Eminent Domain. 

1. A railway company, after having prosecuted proceedings 
to obtain a right of way to a final determination, is estopped 
to repudiate or abandon them, and is bound to pay the 
amount of the award to the land owner. Brown v. Chicago, 
R. I. & P.R. Co....... site Soul ae Si ade dee wibsaea are a a Se ailenehdte 


2. The deposit of money by a railway company with a county 
judge pending a condemnation of right of way, does not 
discharge the obligation of the company until withdrawal 
of the money by the property owner. Idem. 


3. Money due from a railway company for condemnation for 
right of way under the statute, may be recovered without 
resort to the fund deposited with the county judge. Idem. 


4. The constitutional provision that the property of no person 
shall be taken or damaged for public use without just com- 
pensation is mandatory; and this right can not be impaired 
or modified by legislation or otherwise. It is not competent 
for either the legislature or the courts to appoint some 
person without his consent to receive the money in payment. 
The right of the property owner to payment is unqualified. 


62 
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Equalization. 
Of taxes. See MUNICIPAL CoRPORATIONS, 1, 2. TAxaTION, 7, 8. 


Equity. See EsroppeL. ExrcuTors AND ADMINISTRATORS, 16. IN- 
SURANCE, 11. 
Filing of cross-bill out of time. See JURISDICTION. 


Estoppel. See HUSBAND AND WIFE, 6-8. PRINCIPAL AND AGENT, 1, 2. 
To abandon proceedings to obtain right of way. See Eminent 
DomalIn, 1. 
To deny authority of officers of bank. See BANKS AND BANK- 
Ing, 5. 
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Estoppel—Concluded. 

Of tenant to dispute landlord’s title. See Laxptorp anp Tew- 
ANT, 2. 

By Deed. 

i. A grantor ir deed with covenant and warranty, is not es- 
topped thereby from asserting a new title, adverse to his 
grantee, which he has acquired by subsequent entry and ad- 
verse possession. Horbach v. Boyd... ......0cccc cee ceenees 129 


Equitable Estonpel. 
2. An estoppel by representation does not arise, where there is 
no intention and there could be no reasonable expectation 


that such representation was to be acted upon. Laing v. 
EVANS sie, Sins Mayle shea eMac saeit eed Mai aati elec sana arses “454 


3. Instruction that the giving by plaintiff, as surety, of a re- 
delivery bond for property levied upon, does not of itself 
estop her from maintaining, after its return and a vain de- 
mand for it, an action for its conversion by the execution 
creditor approved. Runquist v. ANdErSONn....... ccc eee eee 75 


a 


4, It is of the essence of estoppel that the estoppel asserter has 
relied to his disadvantage upon the conduct or silence of the 
other party. Decker v. Decker... . ccc ce cee e eee ees 239 


5. The defendant was not estopped from asserting his title to 
the land for having received his pro-rata share of rents and 
profits collected by the administrator who took possession of 
his land supposing it to be that of the intestate, defendant 
being at the time in a distant state, and there being nothing 
in the record to connect him with knowledge that the rents 
were derived from land to which he claimed title. Idem. 


6. Parties will not be heard to complain of a procedure adopted 
at their request, or with their consent. Holway v. American 
Hauchangée Bank. ......2... 005 cece hoe Granaie dane tere, ener ows 67, 76 


7. One can not occupy the position of demanding or receiving 
pay upon a contract, and at the same time insist that the 
contract is not in force, and of no validity. Houston v. 
Farmers d& Merchants’ InsS: CO... ccc ccc eee ee ene 138, 142 


8. Evidence insufficient to sustain a plea of estoppel by knowl- 
edge of a material alteration of a note. Foxworthy v. Colby, 216 


Evidence. See ADVERSE PossESSION, 1, 3. AFFIDAVITS. APPEAL AND 
Error, 29-35. BastTarpy, 2. BILts ann Notes, 1, 2. Con- 
TRACTS. CONVERSION. CRIMINAL LAW AND PROCEDURE. DED- 
ICATION. EXEcuTIoN, 14. EXECUTORS AND ADMINISTRATORS, 
8. FORNICATION. FRAUDULENT CONVEYANCES, 6. INSUR- 
ANCE, 9. INToxicaTinec Liquors, 7, 15. JUSTICES OF THE 
PEACE, 5. MALICIOUS PROSECUTION. Mortaacks. 5,12. Rer- 
ORMATION OF INSTRUMENTS. TRIAL, Trusts, 12. WITNESSES. 
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Evidence—Continued. 
Burden of proof. See BILLS AND Notes, 6. MASTER AND SERV- 


ANT, 2. QUO WARRANTO. RAILROADS. TAXATION, 12. Trusts, 
8. WILLS, 7. 


Declarations. See CoNVERSION, 5. PRINCIPAL AND AGENT, 3. 


1. 


id 


Admissions. 
Statements made by a party to a suit, to a third person, may 
be received in evidence against him, and are not open to 
the objection that they are hearsay evidence. Allen v. Hall, 


Best and Secondary Evidence. 


In deciding a motion for a nunc-pro-tunc order, the district 
court may act upon any satisfactory competent evidence in 
support thereof, although minutes of the proceedings, or 
other writing appearing in or upon the records of the court 
are regarded as a better class of evidence. Harris v. Jen- 
NANOS 6.og iiied ite > Diareteace tulsa whee wai ied Hewes at dtetereceisny 


Documentary Evidence. 


. In a suit against a bank, book entries made by its officers 


or bookkeeper in the regular course of business, are com- 
petent evidence as admissions against interest. Globe 
Savings Bank v. Bank of Commerce......... Searkietenttiee ae sb 


One party may introduce the books of his adversary with- 
out the preliminary proof necessary in other cases. 
DOOM oo aise nara, a eis 6 eAieinrdinselacase was se Bacal Sea atatdielere eis 413, 


. A book purporting to contain the written laws of a foreign 


jurisdiction, proves itself and is admissible as evidence 
without other authentication. Hewitt v. Bank of Indian Ter- 
PUOTY oo eee isk, (Se Meee Sees aed Me ORe ee Ul alae be bee beers 


. The authenticity of a volume which it is claimed contains 


the staeutes of a foreign state or territory, can not be es- 
tablished by the mere declaration of counsel as to what the 
volume is, Idem. 


. The appropriate evidence of the written laws of a foreign 


state or territory, is that prescribed by section 905, Revised 
Statutes U. S., and by sections 419 and 420 of the Code of 
Civil Procedure. Idem. 


. A record kept under the ordinances of a city for the evident 


purpose of assisting the board of health in the conduct of 
the affairs of that office, is not such a public record as is 
entitled to admission in evidence to show the truth of the 
matters therein recited, and especially should it be re- 
jected as evidence when offered to establish a fact which 
would not be admissible against a party because of its 
privileged character. Sovereign Camp of Woodmen of the 
World v. Grandon...... cc cece ee cece ees dBA tak oA ha ee 


256 


80 


413 


415 


468 


39 


INDEX 
Evidence—Concluded. 
Judicial Notice. 
9. This court can not take judicial notice of the records of the 


10. 


11. 


12. 


18. 


district court. Bush v. Tecumseh Nat. Bank....... ab we arenshe 


: ‘Parol Evidence. 
To establish trust. See Trusts, 12. 
Parol evidence tending to establish a separate oral agree- 
ment between the parties to a written contract, as to mat- 
ters upon which such contract is silent, and not against its 
terms, is admissible. Huffman v. Elia... i. cece ee eee eee 


Where a deed is assailed by third parties as fraudulent, and 
proof by them is introduced to impeach the recited con- 
sideration, the grantee may show by parol evidence the 
actual consideration, though different from ‘the one recited 
in the deed. Oolumbia Nat. Bank v. Baldwin.............- 


In an action by a grantee of a deed against his grantor to 
recover for a breach of covenant against incumbrances, parol 
evidence .is inadmissible to show that taxes were, by con- 
temporaneous oral agreement, excepted from the terms of 
the deed. Stanisics v. McMurtry..... ie eee) 


Weight and Sufficiency. 
Ordinarily, a preponderance of evidence will suffice in a civil 
action. But a greater degree is required to overcome the ex- 
press terms of @ conveyance. Doane v. Dunham........++++ 


Exceptions. See APPEAL AND Hrror, 12. BIL of EXCEPTIONS. 
Execution. See EXECUTORS AND ADMINISTRATORS, 3, 4. INTERNAL 


1 


4, 


REVENUE. 
F Appraisal, 


The object of the statute requiring the appraisal before sale, 

is to fix the value on which the two-thirds minimum price 

is predicated; its purpose is the protection of those whose 

interests are being divested. Wells v. Frazier.......... 370, 
Deduction of Liens. 


. Where property sold in execution of decree of foreclosure 


was struck off for more than two-thirds of its gross value, 
the wrongful deduction by the appraisers of one of the liens 
in suit will afford no ground for vacating the sale. Peck 
D. SATS: go e205! op Ciaavieae eee SES Dated ob pee Dea ewe Tess 


. Appraisers appointed to fix the amount of a judgment debt- 


or’s interest in real estate for the purposes of a judicial sale, 

have no power, under the Code, to deduct or apportion liens, 

according to area, upon an entire tract, for the purpose of 

determining a judgment debtor’s interest in a distinct parcel 

of the entire tract. Fraaman v. Fraqman.....cecceeceeeees 
Designation of Parties. 

An appraisal of the interests in land about to be sold at 


935 


451 


623 


761 


135 


372 


341 


472 
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Execution—Continued. 


judicial sale, is not invalidated because the names of the 

owners of the equity of redemption, are designated et al. 

Wells v. Frazier... ccc cc cece ce nee Give ew Ralceravacstecgativetene e's 
Objections. 


. After land has been sold in execution of a decree of fore- 


closure, it is too late to question the appraisement, except 
in case of fraud. Farmers and Merchants’ State Bank v. 
TPROTCNOUTG 6 Bid vialace Gee Shie S eles FREES ROE OE w SY Cie awa eee 


. An objection to an appraisal of real estate for the purposes of 


a judicial sale, to be available, must be made and filed be- 
fore a sale thereof is had. Wells v. Frazier...........0000- 
Officer Making Appraisal. 


. A deputy sheriff may act for and in place of the sheriff in 


making an appraisal of real estate for the purposes of a 

judicial sale in the execution of a decree of the courl. Idem. 
Presumptions. 

Where several writs were issued to a sheriff commanding 

him to execute a decree of foreclosure, the presumption is, 


: nothing appearing to the contrary, that the appraisement 


10. 


11. 


12, 


13. 


14. 


15. 


under which the sale was made was valid. Omaha Nat. 
BONE Vs SQUNLCTS 5.5.6.5 os 8085 5 BAIS 6 FAG Be RONG OE Tee aT 8 cele 
Valuation. 


. An order confirming a judicial sale, will not be set aside 


on review for a mistaken valuation by appraisers, in the 
absence of any abuse of discretion on the part of the trial 


court. Merchant v. Baumeister... . 0... cee cece ener c ee ncees 
Peck v. Starks....... Siete aad Bad we tid oG dwg ae WU SO ate Mee Bele 
POSE 05 St@1C MON. ois3cssseia se eae ee dcs gree doaetoae 8D Maced a Sew Getlore ee 


An honest difference of opinion between appraisers and 
witnesses, as to the value of real estate sold under a decree 
of foreclosure, affords no sufficient ground for setting the 
sale aside. Gibson v. Sweet... .... cee cece cece cence eees 
Evidence held to sustain the trial court in refusing to set 
aside the appraisement as too low. Union Trust Co. v. Davis, 
Where real estate sells for more than two-thirds of its value, 
as alleged by those objecting, no prejudice results. Rose v. 
SITCKMON 22 cle siactes het han eas Bee Rube d ke etig dh dace bibree ays 
Evidence held sufficient to sustain rulings of trial court on 
objections as to valuation of land for appraisal. Moulthan 


In a foreclosure sale, the affidavit proving publication, as 
well as the sherifi’s return, is sufficient evidence of the pub- 
lication of the notice of sale. Haines v. Bellinger........ a 


In a foreclosure sale, the affidavit proving publication may 


370 


76 


370 


444 


91 
341 
575 


550. 


340 


575 


378 
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16. 


17. 


18. 


19. 


20. 


21. 


. 22, 


23. 


24, 


25, 


be made immeciately after the last publication, even though 
that be less than thirty days after the first. Idem. 

Sale in General. 
The authority of a sheriff or other officer to sell real estate 
under a decree of foreclosure, does not depend upon the pro- 


curement and filing of certificates of liens. Hart v. Mc- 
DORN. idee Gee Rae ae 8s sc idha de aioe teay odax Coe eek 


Where property brings at judicial sale two-thirds of its gross 
value, the sale should be confirmed notwithstanding the fail- 
ure of the sheriff to file in the office of the clerk of the dis- 
trict court in due time the treasurer’s certificate showing 
the amount of a tax lien. Idem. 
Officer Making Sale. 
An objection that the officer who made the sale was not 
qualified to do so, held without merit. Moseley v. Fillebrown, 
A deputy sheriff may make a foreclosure sale, which his 
chief is authorized to make. Union Trust Co. v. Davis...... 
Place. 
The south door of the court house is “at the court house,” 
within the meaning of section 503 of the Code of Civil Pro- 
cedure. Peck v. Starks.......... Bidets ares eaters doe Bier Pee See 
Possession by Purchaser. 
Annual crops growing on the land do not pass to the pur- 
chaser at judicial sale; and for the purpose of saving the 
debtor’s rights thereto, these annual crops will be regarded 
as personalty. Aldrich v. Bank of Ohiowa.............-4.. 
Postponement. 
There is no provision of the Code authorizing the adjourn- 
ment of an execution sale. Fraaman v. Fraaman........... 
Rents and Profits. 

In an action to foreclose a mortgage where the mortgagee 
has taken possession and the mortgage has been prosecuted 
to a decree and sale of the premises, all the parties to such 
proceedings are thereby concluded as to rents and profits 
received by the mortgagee while in possession. TFelino v. 
K. S. Newcomb Lumber CO... .... cece ce eee ences 
See MortGaGEs, 6. 


Return. 
It is not required that a return to an order of sale shall be 
made within sixty days. Pratt Vv. LEQ... . cc cece ee we eee 
Surplus. 


A junior mortgagee not a party to a suit to foreclose a 
first mortgage, is entitled to any money resulting from the 
sale remaining in the sheriff’s hands after the satisfaction 
of the first mortgage. Milligan v. Gallen.....-.ccceeseeee ao 


937 


856 


580 


340 


341 


576 
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Execution—Concluded. 


26. 


27. 


Stay of Execution. 
The right of a judgment creditor to take out an execution 
on his judgment, is a substantial right. This right can 
only be taken away or suspended by some act, suit or pro- 
ceeding for this purpose in compliance with law. Halmes 
Vs DOV CY ie cod ete Stn gece tek Veet bces ask, BAe ON AINA Na Dibra dnt bles ee 
Writ. Form and Requisites. 
Among the requisites of a valid execution, are that it must 
state the name of the court from which it was issued, the 
name of the county wherein the judgment was rendered, 
the amount of the judgment and the time of its rendition. 


Executive Power. See CoNsTITUTIONAL Law, 3. 


Executors and Administrators. See APPEAL AND Brror, 20. Dr- 


1. 


SCENT AND DISTRIBUTION. LIMIraTIoNn or Actions, 3. 
The decree of a county court, after examination of the final 
report and accounts of an executor finding that he has assets 
in his hands and ordering them distributed among creditors 
and legatees, creates a personal liability in the executor, 
and has the same force as any other judgment. Lydick v. 
CHONCY shi cies sie avs secede tietare CaWeca” ob Lemie Gia eewee ew cans 


. The liability of an executor or administrator created by a 


final decree upon an accounting, may be enforced either 


122 


288 


directly against the administrator or by a suit upon his bond. ‘ 


Idem. 


. An execution may issué to enforce a decree rendered on ap- 


peal from a decree upon the final accounting of an executor 
or administrator. Idem. 


. A decree of distribution may be enforced by execution 


wherever the executor is able to respond. Idem........ 288, 


. The surviving husband of a decedent held entitled, under 


section 42, chapter 20, Compiled Statutes, to appeal from 
the final accounting of an administrator. Gannon v. 
PICU sie 085 Re rise 1b 0 0G e sas Wao Ooo aes. DKa Ne eee Othssere ashe OR eS 


. Whether G., as administrator, has the right to appeal, not 


determined. Idem. 


. Failure to comply with a decree of the county court requir- 


ing an administrator to pay in money found on his final set- 
tlement to be due the estate, is a breach of the conditions 
of his bond under the statute. Mortenson v. Bergthold 


In an action for breach of an administrator’s bend in failing 
to pay over money on his final accounting, evidence of matter 
relating to the conduct of the administration, prior to the 


_decree, held properly rejected, as immaterial and res 


judicata, Idem. 


291 


220 


208 
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_Executors and Admunistrators—Concluded. 


9. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


Allowance of Claims. 

An administrator can not waive the defense of non-claim 
to the prejudice of his estate, either by agreement with the 
claimant or by neglecting to plead such defense. Fitz- 
gerald v. First Nat. Bank of Chariton 
When a county court fixes a time for the presentation of 
claims against an estate and enters an order barring all 
claims not then presented, as provided by section 217, 
chapter 23, Compiled Statutes, such time may be extended 
on application of a belated claimant, provided such appli- 
cation is for good cause, and is made within six months 
of the time first fixed and within two years of the appoint- 
ment of the commissioners. Idem. 


The county court has no jurisdiction over a claim against 
the estate of a decedent which is not filed for allowance 
until it has been finally barred by the statute of non-claims. 
Idem. 

Where a claim against a decedent’s estate is not presented 
before the time first fixed for the presentation of claims, its 
allowance afterwards, unless upon special proceedings to re- 
vive the commission and to extend the time for the presen- 
tation of claims, is error in either the county or appellate 
court. Idem. 

Quieting Title. 
The right of an administrator to the real estate of a dece- 
dent, is possessory only. Youngson v. Bond...........0.06. 
The interest of an administrator in the real estate of his 
intestate, is not sufficient for a successful action quia timet. 
Idem. 
Sales. 

Because litigation is pending involving the title to one of 
several parcels of real estate for which license is prayed by 
an administrator to sell for the purpose of paying debts 
owing by the estate, that fact will not render erroneous an 
order of the district court, otherwise proper, granting a 
license to sell such real estate for the purpose mentioned. 
Martin v. Bond’s Estate... cc ccc ccc cece ee ence eae 
An application to a district court by an executor or admin- 
istrator for license to sell real property is not an action in 
equity within the purview of section 675, Code of Civil Pro- 
eedure. Poessnecker v. Entenmann...........e eee eee eens 


Exemptions. See HoMEsTEaD. 


Tees. 


See COMPENSATION. 


iiling. See APPEAL. AND Ergon, 21. ATLACHMENT, 1. JUDGMENT, 


8, 6, 8,11. NEw Triat. Tuaxe. 


Final Orders. See ArreaL AND Error, 3, 4, 48. 


939 


260 


615 


409 


940 INDEX. 


Findings. See APPEAL AND Error, 28, 29, 31, 32. REFERENCE. 
Fines. See PENALTIES. 
Fire and Police Commissioners. See Res Juptcata, 4. 
Fixtures. 
When it is evident that houses were intended as permanent 
annexations to the freehold, they become a part of the realty, 
and pass with a conveyance of it, and that without regard 


to the character of the foundations on which they stand. 
MOOTE: Vi MOTO s5 wien ease 850. cs wwe SIRS Sino nia eo led wb ees os oe. 84 


Forcible Entry and Detainer. : 
1. In 1899 there was no valid statute authorizing an appeal to 
the district court in actions of forcible entry and detention. 
Babby vV. MUSSer... ccc ce cect cece ete e ee ce nee nee eenes 175 
2. The jurisdiction of the district court in forcible entry and 
detainer is derivative only and can not be aided by consent 
of parties. Idem. 


“2 
Foreclosure. See EXECUTION. MORTGAGES. 
Foreign Statutes. See EvIpENCE, 5-7. 
Forfeitures. See InsurANcE. Usury, 4, 
Fornication. ; 
1. In a prosecution for the offense of living together in a state 
of fornication, it is not error to instruct the jury that it 
is not necessary the cohabitation be either open or no- 
torious. Musfelt v. State... .. ccc ec ce ween eee ence eee ees 445 


2. Evidence sufficient to sustain a verdict of guilty of fornica- 
tion. Idem. 


Franchises. 
Taxation of franchises of corporation. See Taxarion, 4-8. 


“Fraud. See STATUTE oF FRAUDS. 
1. Petition in action to recover money fraudulently obtained, 
held to state a cause of action. Gandy v. Cummins......... $12 


2. Where one gives an honest opinion as to the financial worth 
and standing of a third party, and as to whether or not such 
third party is entitled to credit, based on information which 
he, in turn, imparts to the person making the inquiry at 
the time such opinion is given, the mere fact that he was 
mistaken in his opinion will not make him liable in an 
action for fraud and deceit, to one who acts thereon. Albion 
Milling Co v. First Nat. Bank of Weeping Water....... wees 116 


Frauds, Statute of. See SraTure or Fraps. 
Fraudulent Conveyances. See CreDITors’ Binz. Homesteap, 5. 
1. Evidence held sufficient to support a finding that a convey- 


ance from a father to his son was fraudulent. First Nat. 
Bank v. R€€CE...... cece ence eee Siera-ecere araieresneatereurew eeu 292 


INDEX, 


Fraudulent Conveyances—Concluded. 


2. 


10. 


11; 


Evidence held sufficient to support a finding that certain con- 
veyances were fraudulent. Columbia Nat. Bank v. Baldwin, 


. A parol trust, if clearly established, is a sufficient considera- 


tion to support an executed deed against the grantor’s credit- 
or’s. Idem. 


. He who is interested to uphold the conveyance is entitled to 


show the real consideration in order to maintain it. Idem. 


. A purchaser from a debtor who, by the transfer, seeks to 


plaze his property beyond the reach of his creditors, is pro- 
tected only to the extent of the consideration with which 
he has parted before notice of the fraud. Bender v. King- 


. Admission of testimony regarding conversations had in pres- 


ence of the purchaser of a fraudulent vendor pending the 
transfer of the property, charging him with notice of the 
fraudulent intent of his vendor, held not error. Idem. 


. The doctrine of constructive fraud does not obtain in this 


state, as by virtue of section 20, chapter 32, Compiled Stat- 
utes, the question of fraudulent intent is made a question of 
fact, and not of law, Idem. 


. Fraudulent intent which is declared to be a question of fact 


by statute, does not differ in kind or degree from other 
questions of fact; and when the evidence adduced in a 
case upon the fraudulent intent is so conclusive that reason- 
able minds can not differ as to the conclusien to be drawn 
therefrom, it is not error for the court to direct a verdict 
accordingly. Idem. 


. Evidence held insufficient to warrant a peremptory instruc- 


tion directing a verdict for plaintiff in a replevin action 
by a chattel-mortgagee against an execution creditor of the 
mortgagor, who attacks the validity of the mortgage. God- 
frey & Sons Co. v. Citizens Nat. BANK ...... 0 ccc cece eee eens 
Where a chattel mortgage is withheld from the record for 
sixteen months, and evidence as to whether it is done by 
agreement of parties is conflicting, and the rights of credit- 
ors have intervened, the question of validity is for the jury. 
Idem. ? 

Where a creditor takes possession of merchandise, claiming 
an agreement with the debtor by which the latter turned 
over the goods as a pledge to secure the debt, and there is 
evidence that the creditor took possession by virtue ‘of a 
chattel mortgage, the character of his possession is for the 
jury. Idem. 


Garbage. 
Contract for removal of garbage. See MunicreaL CorPORATIONS, 


7-10, 
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732 
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Gifts. See Hussann AND Wire, 1. 


Governor. See MANDAMUS, 7. STATE AND STATE OFFICERS. 
Guaranty. 

Of note by married woman. See HUSBAND AND WIr¢, 10, 11. 

1. It is not required that exclusive reliance be placed upon the 


fuaranty to enable the plaintiff to recover. McDonald v. 
Tootle-Weakley Millinery Co...... aaferacevs 


2. Evidence held insufficient to sustain negligence on the part 
of plaintiff such as would relieve defendant of his liability 
as guarantor. Idem. 


i 


Harmless Error. See APPEAL AND Error, 13-15. INstructions, 7, 8. 


Hawkers and Peddlers. 
1. The law imposing an occupation tax upon peddlers, is suffi-, 
ciently certain to be capable of enforcement. Rosenbloom 
2. Compiled Statutes, 1901, article 1, chapter 77, sections 152- 
154, imposing a license tax upon peddlers, has for its object 
the raising of revenue, and its enactment was an exercise 
of the taxing power. Idem. : 


3. The provisions of the general revenue law imposing an 
occupation tax on peddlers, were enacted by the legislature 
in the exercise of its taxing power and are valid. Gerrard 


Di BUA iia cini6 Motes 8 9e 5h> WAGE wie go Biwi dlS wed oS pinta 0, See's. 50,6 oS oieree 


Health. a 
Removal of garbage. See Municipal Corporations, 7-10. 


Highways. See DepicaTion. 

Time to commence acticn for injury caused by defective 

bridge. See Limitation or Actions, 6. 
: Establishment. 

1. Where no order has been made by a county board laying 
out or establishing a traveled road, the public has no rights 
in such road as against a landowner in adverse possession, 
except such as are acquired by dedication and user. Close 
v. SWANSON orc. cceees oid acldere Sazt pavers lage Dinle) « esateW.e Seva, d bihee 

2. To establish a highway by prescription, there must be a 
continuous user, by the public under-a claim of right, dis- 
tinctly manifest by some appropriate action on the part 
of the public authorities, for a period equal to that required 
to bar an action for the recovery of title to land. Hill v. 
MCGINNIS. ccc cccrecccccces cress erescscesvones ica Slave levels a8 


oo 


can not be acquired by lapse of time where the roadway is 
through the inclosed premises of the owner, and the use 
thereof is permissive only, and the roadway is changed 
from time to time to suit the convenience of the owner, 


577 


368 


. A prescriptive right to a strip of land for a public highway, | 


INDEX. 943 


Highways—Concluded. 


and no act of dominion or control is exercised by the au- 
thorities. Idem. 


Rights of Adjacent Landowners. 


. A landowner, through or adjacent to whose lands is con- 


structed and maintained a public road, has a right to such 
advantage from it by way of drainage as is incidental to 
its existence, and does not inconvenience the public-or indi- 
viduals, or injure the public work. Thom v. Dodge County.. 


Homestead. Abandonment. 


1. 


Where a husband and wife depart from the homestead for 
the purpose of business, pleasure or health, but coupled with 
such departure is the intention not to return, the wife can 
not be deprived of her homestead right unless she partici- 
pated in the intention not to return. Blumer v. Albright.... 


. A departure from the homestead for the purpose of business, 


pleasure or. health, does not constitute an abandonment 

thereof, unless coupled with such departure is the intention 

not to return. Idem. . 
Establishment and, Extent. 


. A mere permissive residence in the family of one’s father- 


in-law, will establish no homestead rights in the father-in- 
law’s land. Howard v. Raymers........... ss Diairans al.giacsrenauard covdk 


. Where premises are claimed to constitute a part of the home- 


stead of a debtor because adjoining premises are occupied 
as a residence of a debtor’s family, it is necessary to show 
a homestead right in the premises on which the family live. 


Idem. 
Protection of Homestead Interest. 


set aside as fraudulent, the homestead right will be pro- 
tected. First Nat. Bank of Greenwood v. Reeceé............ 


Rights of Surviving Husband. 


fee the homestead premises against all debts existing or 
creatéd previous to or at the time of the death of the wife, 
even though he may ‘no longer be the head of a family. 


Idem. 
Transfer. 


. Evidence examined and held to sustain the findings of the 


trial court that the premises in controversy were the home- 
stead of the appellee, and that she did not voluntarily exe- 
cute the deed of conveyance. Blumer v. Albright.......... 


. Under the laws of this state, the acknowledgment of the 


wife to a deed conveying a homestead is essential to its 
validity. Idem. 


. Coercion of wife. IdeM.....cccccccccccccccerceecenees 249, 


845 


249 


213 


. Where a conveyance of premises occupied as a homestead is . 
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. Section 17 of the homestead act exempts to the owner of the . 


249 
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Homicide. 
Definition of murder in the first degree. Dissenting opinion of 
SEpewick, J. Rhea v. State (Appendix).......... wea es 889 


Husband and Wife. See Divorcr AND ALIMONY. HoMESTEAD. Mar- 
RIAGE, WITNESSES, 2, 3. 

Action by wife for illegal sale of liquors to husband. See In- 
TOXICATING Liquors, 1-4. 

Coercion of wife. See Homesreap, 9. 

Charge of wife’s separate estate with debts contracted for 
necessaries after execution and return against husband 
as deprivation of property without due process of law. See 
CONSTITUTIONAL Law, 5. 

When action accrues against married woman. See Limiva- 

TION OF ACTIONS, 5. 
Conveyances and Contracts Between Husband and Wife. 


1. Where a husband places the title to lands in his wife with- 
out consideration, whether by conveyance directly or by 
procuring conveyance to her by others, a gift is presumed. 
Doane VD. DUMNGM occ cece cect ccc n cence cn snseeeneneees 135 

2. Where a husband who can neither read nor write English 

conveys the homestead to his wife, relying upon representa- 

tions that the consideration was permanent reconciliation, a 

home with his wife and a life annuity of $200, but the deed 

as executed gave the wife the option of receiving the husband 

or excluding him and paying the annuity, the deed can 

not be upheld. Brun v. Brin... . cc. cece ceeees £ Sihepatete eons 182 

3. Evidence held sufficient to sustain a finding and decree 
setting aside a deed from husband to wife.. Idem. 


4. A contract calculated to bring about a separation between 
husband and wife is contrary to public policy and will not 
be upheld. Idem. 


5. A contract calculated to bring about a separation between 
husband and wife, is distinguished from those cases where 
a separation has already taken place, to take place eo 
instanti in pursuance of the agreement. Idem.......... 782, 790 


Wife’s Separate Estate. 


6. The making of a lease as the “authorized agent” of her 
husband, does not estop a married woman in whose name 
title to such land had stood for eight years to claim title 
against the notary taking the acknowledgment. Laing v. 
BVGNS 0... 0 cece cee iatN Oe a enti RS evedec Wels. baceraleuagevaye fore: Weave hvane a 454 


7. Acts of a husband in leasing land and taking notes to him- 
self for rent, where the title remained all the time in the 
wife, do not show such ostensible ownership in him as to 
preclude her from claiming title against his creditors. 
Idem. 


INDEX. 


Husband and Wife—Ooncluded. 

8. A wife who in 1881 procured her husband to buy from the 
state school land for her in his own name, who leaves the 
contract in his name until 1896 (when the state is paid from 
the proceeds of the sale of a part of the land, and the deed 
is made to the wife), who has, in the meantime, permitted 
the husband to lease the land, take notes for rent in his own 
name, and manage it as his own, is estopped to claim, as 
against a creditor who has, with knowledge of such manage- 
ment, but with no actual knowledge of the contract, loaned 
the husband money in 1894 on the faith of his ownership 
of the land. Jdem. 

Necessaries Furnished Family. 

9. Evidence in an action against a wife for necessaries held 

to sustain a judgment against her. Noreen v. Hansen...... 
Guaranty of Note. 

10. A married woman is liable on her guaranty of a promissory 
note owned by her and made payable to her order, and the 
purchaser of such note is not driven to an inquiry of the 
purpose to which she intends to devote the proceeds of a 
sale thereof. Kitchen v. Chapin........ 0. ccc cece cee ence ee 

11. The fact that the proceeds of the sale of a note owned by a 
married woman would go into her huskand’s business would 
not affect her power to guarantee the payment of the note 
and to bind herself by such guaranty. Jdém........... 144, 


Illegitimate Children. See Bastanpvy. 
Impeachment. See WITNESSES. 


Imprisonment. 
For debt. See CoxstiruTionat Law, 6. 


Indemnity. See GUARANTY. SHERIFFS, CONSTABLES AND CORONERS. 


Indictment and Information. See INroxrtcatinec Liquors, 5, 6. 
An information which charges in the language of the statute, 
or in words equivalent thereto, the comniission of an offense 
{s sufficient. Peterson v. State... . ccc cece eee eee 


Inforniation. See INDICTMENT AND INFORMATION. Quo WaRRANTO. 
Injunction. See Taxation, 1. 


Insanity. 
Effect of mental incompetency, caused by injury, as to time 
of bringing action. See Limitation oF AcTIONS, 6. 


‘ 

Insolvency. See BANKS AND BANKING. TRuSTS. 

Instructions. See AbvERSE Possession, 2. APPEAL AND Error. 40. 
Bitts AND Notes, 3. Estopret, 3. Fornrcation. INToX- 


ICATING Liquors, 1-3, 8. Muwnrcrpan Corporattons. 12, 18, 
PAYMENT, 1. PLEADING, 3. 
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10. 


Applicability to Pleadings and Evidence. 


. It is error to submit to a jury by instructions questions of 


fact not embraced in the issues, or concerning which there 
is no evidence.’ Thom v. Dodge Oounty....... ccs ccseceveee 


. It is not error to refuse an instruction that is broader than 


the evidence. Crete Mutual Fire Ins. Oo. v. Patz........66+ 


Cumulative Instructions. 


. It is not error to leave out of a definition of conversion the 


element of plaintiff’s right of possession, where that question 
is fairly submitted in another instruction. Pecha v. Kast, 


. It is not error to refuse an instruction where the same 


ground is covered by one already given. Crete Mutual Fire 
TIS OO. DOPE 5 eke OK Sisien eee Rice a wae sa Shils a wien ie oe eben Saye nace aL 


. It is not error to refuse an instruction, where, at the re- 


quest of the same party, another one is given, making the 
giving of the first requested unnecessary. Nebraska Mercan- 
tile Mutwal Ins. Co. v. SGSEK. 6. cee ee eee eleveiaiéhete: eee etace 


Curing Erroneous Instructions. 


. The error in giving an incorrect or misleading instruction 


is not cured by giving other instructions which state the 
law correctly, where the several instructions are incon- 
sistent or conflicting, or where, taken as a whole, they may 
convey an erroneous impression. Knight v. Denman....... 


Harmless Error. 


. The refusal to give an instruction correctly stating a rule 


of damages, but which became immaterial on account of 
the finding of the jury, is not reversible error. Gullion v. 
LEQVCR be EEE ES CRIA N RA ERE BERET Fee RRERE EDS REO OHH 


. The giving of an instruction which is fairly within the 


issues raised by the pleadings and the evidence produced on 
the trial, and which the record shows did not mislead the 
jury, though not technically correct, is error without preju- 
dice. Allen Vv. HAIL... cc ccc ccc cee eee ner enee Be henkew agrees 


Objections. 


. Objections to instructions en masse will not be considered 


where any of those so complained of, are correct. Runquist 
uv. ANdETSON.....66 FS Ra era coils wee Pero sat \isiata cb ew.8,31%6 ea aida ela aee aeees 


Requests. 


Requests for instructions already given. See INSTRUCTIONS, 
4,5. 

Error can not be predicated upon an instruction for not 
being sufficiently explicit, unless counsel have prepared and 
tendered a proper one. Musfelt v. State......... cee eee Hears 
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Insurance. See BENEFICIARY ASSOCIATIONS. 


Actions on Policies. 


Service of process on beneficiary association. See CorPora-.. 


TIONS, 1. 


1. Under a life insurance policy providing for payment in 


ninety days after satisfactory proof of death, an objection 
to such proofs, which in no way impeaches the sufficiency 
of the showing of the death of the assured, but complains 
as to the condition of his health when first insured, shows 
no ground for delaying action more than ninety days after 
such proof was submitted. Bankers’ Reserve Life Ass’n v. 


“all of the conditions of said policy to be performed and 
fulfilled by said Harold H. Finn or plaintiff have been duly 
performed and complied with,” is a compliance with section 
128 of the Code of Civil Procedure. Idem.............. 105 


3. That the risk assumed by an acceptance of an application of 


insurance would depend largely on the facts sought to be 
elicited by the questions under consideration is a matter 
of common knowledge; that the nature of the answers of 
the assured, and of the report of the medical examiner 
based therecn served as an inducement to the acceptance of 
the risk, is too clear to admit of doubt. Such being the 
case, the materiality of such answers is a question upon 
which reasonable minds could not differ and its submission 
to the jury was error. Royal Neighbors of America v. 
WANGCE Ss. Soi 5.8 siao Weck rece ee aes 8 othe nak whew) eke bee eee Sat arene 330 


Additional Insurance. 


4. Where it is provided in an insurance policy that no ad- 


ditional insurance shall be taken out on the property de- 


. 105 
2. A petition upon a policy of life insurance which avers that 


334 


scribed therein without the consent of the company, pro- - 


curing additional insurance without such consent renders 
the policy void. But the secretary or other officer of the 
company, empowered to waive such condition forbidding 
additional insurance, may do so by an indorsement on the 
policy, and thereby revive and continue it in force after 
violation of such condition as a contract of insurance. 
Nebraska Mercantile Mutual Ins. Co. v. Sasek.....ccccccees 


Cancelation of Policy. 


5. There is no doubt of the right of an insured to have his 


policy canceled upon the terms provided by section 42, 
chapter 48, of the Compiled Statutes. Houston v. Farmers 
& Merchants’ Ins. CO... 6c cece cece eeeee pew eee’ pea loo, 


Contract. By-Laws. 


6. When a mutual] insurance company is organized under the 


provisions of the laws of this state, the provisions of the 
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10. 


11. 


13. 


statute authorizing its organization, the articles of incor- 
poration, and by-laws of the company, the application for 
membership and the certificate of membership constitute 
the contract between the company and its policy-holder. 
Farmers’ Mutual Ins. Co. v. Kinney.......... a widie dstes Saute ahs 


. When a member of a mutual insurance company agrees in 


his application to be governed by the by-laws and rules “now 
in force or hereafter adopted by said company,” he will be 
bound by subsequently enacted by-laws of his company the 
same as he is by those in force at the time his certificate of 
membership is issued; provided that such subsequent by- 
laws are reasonable in their nature, and properly adopted 


‘in conformity with the authority conferred by the statute 


upon such company. Idem. 


. A by-law of a mutual insurance company, which provides 


that the company shall not be liable for any loss that may 
occur while a member is in default of the payment of a legal 
assessment, is a reasonable by-law, and will be upheld. 
Idem. 


. Conduct of an officer of an insurance company may be 


evidence of the construction put upon its constitution by 
such officer. Sovereign Camp of Woodmen of the World 


808 


MW GTANGO Me recs Save hd, dete wae Sb AU lee tes Aoacelaf eve! cesar Oto wees 39, 44 


Rebate. Reciprocity statute. In re State Insurance Com- 
pany of Indianapolis, Indiana (Appendix).............006- 
See, also, Index to Notes. ; 


Mutual Benefit Insurance. 
Insurance in muttal benefit association. See BENEFICIAL 
ASSOCIATIONS. 
Assessments. 

An assessment for the express purpose specified in the by- 
laws of a beneficiary life insurance association, will not 
be treated as invalid solely because it may not appear to be 
abstractly equitable. Chapple v. Sovereign Camp of Wood- 
MeN. OF ENE WOT w siscice cc Sie sb dicioreie ca etaP 8 Wig ee ee a RS ES aren 


. Substantial compliance with a by-law of a beneficiary life 


insurance association, empowering two designated officers 
of the society to make an assessmént on a certain day in 
each calendar month, and requiring the clerk of a superior 
branch of the order to immediately give notice of the 
making of the same to the clerks of inferior associations, 
will be sufficient to uphold the assessment. Idem. 
Forfeiture. Suspension. 

If a beneficiary insurance association continues to collect 
dues and mortuary assessments from a member who has for- 
feited his beneficiary certificate, after knowledge of such 
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14. 


16. 


17. 


18. 


forfeiture by its officers and agents intrusted with the duty 
of making such assessments, it shall be held to have waived 
such forfeiture, without regard to any restrictions or limi- 
tations incorporated in its certificates of membership or by- 
laws with respect to the power or authority of such persons 
to make such waivers. Modern Woodmen of America v. 
COIMAN, .. ccc cee eens 


In all cases of the forfeiture of a policy and its subsequent 
waiver, the underlying principle is the same, viz.: The asso- 
ciation, with full notice or knowledge, through its accredited 
agents, of the facts by reason of which the contract of in- 
surance might have been avoided, has chosen to treat it as 
valid and in force, and to receive a consideration for so 
doing. Idem. 


. When the by-laws of- a beneficiary life insurance associa- 


tion expressly declare that the fact of delinquency in 
payment of an assessment shall work a forfeiture of mem- 
bership, and that thereafter the delinquent shall not be “en- 
titled to receive the pass-word, or to participate in any of 
the business or social proceedings of his camp, he may be 
admitted to a meeting to pay his arrearages, but must retire 
if he does not pay same,” such forfeiture is not waived by 
the mere fact that the member “was present at all the 
meetings and participated in all the social proceedings of 
said camp, up and to the time of his death,” which occurred 
soon after he had become delinquent. Chapple v. Sovereign 
Camp of Woodmen of the World... ..... cece e cee wen cnee 


Although a by-law of a beneficiary life insurance associa- 
tion requires the clerk of the local body of the order to 
notify the members of their liability for assessments, his 
failure so to do will not prevent a forfeiture for non-pay- 
ment, if another by-law expressly provides that such failure 
shall effect such forfeiture. Idem. 


The clerk of a local camp of a beneficiary life insurance 
association, who is entrusted with the duty of collecting 
the assessments, is for that purpose the agent of the superior 
branch or body of the society for which the service is per- 
formed, and if in making such collection, he adopts a course 
of business or conduct, upon which the members rely as 
proper and sufficient and to which they conform, in good 
faith, neither they nor their beneficiaries will be deprived 
of the rights and benefits of membership, because the course 
pursued is in violation of the known rules of the order. 


Held, good law, but inapplicable to the case at bar. Idem, 55, 


Where a member of a beneficiary life insurance association 
loses his right instantly by the fact of delinquency and no 


55 


61 


950 


INDEX. 


Insurancée—Continied. 


19. 


20. 


21. 


22. 


action of the association is required under the by-laws, the 
failure of members to resent his intrusion into their meet- 
ings, or their forbearance to eject him therefrom and to 
forbid him to participate with them socially, having no 
tendency to mislead, will not reinstate him. Idem....e... 


The constitution of a mutual benefit association provided for 
the suspension of a member, and for his reinstatement, if 
in good health, on payment of arrearages, and that if the 
delinquent member did not appear in person, he should send 
a written statement, on an official form, to the effect that he 
is in good health, waiving rights of reinstatement if such 
statement should be untrue. Held, That where a suspended 
member signed the required statement and deposited it in 
a letter box, enclosed in an envelope stamped and addressed 
to the clerk of the camp, he sufficiently complied with the 
requirements, although the certificate did not reach the 
clerk until the death of the suspended member. Sovereign 
Camp of Woodmen of the World v. Grandon....cccececeeees 
Officers and Agents. 
Notwithstanding cunningly devised by-laws and stipulations 
of beneficiary associations, the clerks of local camps are, in 
the matter of collecting and remitting assessments and the 
waiver of forfeitures, the agents of the societies, and not of 
their respective camps or of their members. Modern Wood- 
men of America Vv. COIMGN... 1... ccc ees eevee aie sistee eee Oa, 


Premium. Default in Payment, 


Where credit is extended and a note is taken for the pre- 
mium to be paid for a policy of insurance, and both the note 
and inslirance policy provide that in case the note is not 
paid at maturity the policy shall be suspended, inoperative 
and of no force or effect so long as the note or any part 
thereof remains due and unpaid, the insurance company can 
not be held liable for a loss occurring after the maturity of 
the note and while the same is unpaid. Houston v. Farmers 
& Merchants’ Ins. CO. ..eccce cece eens ep wign'brerbPaneteiar objet: Aer steyaro 


A fire insurance policy contained the following provision: 
“Tn case of any loss of said property, either partial or total, 
while said note or any part thereof remains overdue and 
unpaid, this company shall not be liable for such loss, 
nor shall the payment of said note or the receiving or re- 
tention of the proceeds, or any part thereof, by this company, 
render it liable for any loss occurring while said note, or any 
part thereof, remains due and unpaid; nor shall such pay- 
ment or retention be construed to be’a waiver of any con- 
dition in this policy or application. Fhe payment of the pre- 
mium, however, revives this policy and reinstates the same 
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for the remainder of the term.” The collection of the pre- 
mium after a loss by the assured, which occurred after the 
maturity of the note, and while the same was unpaid, would 
reinstate the policy for the remainder of the term, but would 
not constitute a waiver on the part of the company such as 
to make it liable for the loss. Idem. 


Receipt of Delinquent Assessment After Loss. 


3. Where all the property covered by a policy of a mutual fire 


insurance company is not destroyed, the receipt of subse- 
quent assessments by the company, from a member who has 
sustained a loss while his policy was suspended for default 
in the payment of assessments, will not operate as a waiver 
of such default. Farmers’ Mutual Ins. Co. v. Kinney....... 


Warranties. 


. Where to hold that certain statements made in an applica- 


tion for insurance are warranties would defeat the obvious 
purpose of the parties to the contract, they will be held to 
be mere representations, even though it is stipulated in the 
policy that they are warranties. Royal Neighbors of America 
V. WALACE. 6. cece cae e ee eee ec eene OC ree ere Per ee 


Intcrest. See Usury. 
Evidence held to support instruction that twelve per cent. per 


annum is a lawful rate of interest in Oklahoma. Hewit v. 
Bank of Indian Territory... .ccccccvcccccceeecce Goa nacelelave aXe 


Internal Revenue. 
1. The omission of a revenue stamp from a certificate of ap- 


praisement will not invalidate such appraisement. Moseley 
Ds EULA DT OW Med oa Oto wie ea de whee oS aha hire es Sale diate Ove of evel ele coer ssasbias 


. The certificate of prior incumbrances and of appraisal of 


land for the purposes of sale in foreclosure proceedings are 
not required to be stamped, under the provisions of the 
war revenue act of 1898. Mouilthan v. Apking..... one 


Intervention. 
To plead usury. See Morreacess, 7. 


[ntoxicating Liquors. 


Action for Loss of Support. 


1. Instruction that plaintiffs in action against liquor sellers 


are entitled to compensation for loss of support caused b; 
the husband and father’s intoxication from all who sold 
or gave him the liquor causing such intoxication, held not 
to assume improperly any continuity of such intoxication. 
Gorey 0. Kelly. ccc ccc ccc cece cece cnc ence sec esetcenseeceees 


. Instruction that the word “support” used in sections 15 and 


18 of chapter 50, Compiled Statutes, does not mean the 
bare necessities of life, but such means as would enable 
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(ae) 


6. 


10. 


11. 


plaintiffs to live in a “style and condition and with a degree 
of comfort suitable and becoming to their station in life,” 
held proper. Idem. 


. An instruction that the furnisher of any part of liquor 


causing the loss of support is liable to the full extent of 
the loss is correct. Idem. 


. In an action against a liquor seller for civil damages ver- 


dict for $400 held not excessive. Idem. 
Keeping for Unlawful Sale. 


. An information charging one with keeping and having in 


his possession intoxicating liquors with intent to sell the 
same without a license is not fatally defective because it 
fails to describe the place where the liquors are kept with 
that degree of certainty and particularity required before 
a search warrant is authorized to issue under the pro- 
visions of section 20, chapter 50, Compiled Statutes. Peter- 
SOF Ves BEE isc Wiel 8 OG ek AES Ge RE RD ET A He 


. Where an information charges the keeping in one’s posses- 


sion intoxicating liquors with the intent to sell the same 
without a license, alleging the time and the town, county 
and state in which the offense is charged to have been 
committed, it is proper to charge that the time and place 
as alleged in the information must be found from the evi- 
dence in order to warrant a conviction; the word .“place” 
having reference to the town and county, and not to the 
particular building in which such liquors may have been 
kept. Idem. 


. In a prosecution under section 20, chapter 50, Compiled 


Statutes, for keeping intoxicating liquors for sale in viola- 
tion of law, the possession of such liquors by the accused 
is presumptive evidence of guilt, in the district court as 
well as before the examining magistrate, unless the accused 
“shall satisfactorily account for and explain the possession 
thereof,” and that they were not kept for an unlawful pur- 
pose. Idem. ° 


Instruction requested by the defendant and modified by the 
court before being given, held properly modified. Idem. 


. Evidence in an action for keeping liquor with intent to sell 


the same illegally, nreld sufficient to sustain a verdict of 
guilty. Idem. 
Alleged errors, in a prosecution for keeping liquor for un- 
lawful sale, found not well taken. Jdem. 

Licenses. 
Under section 25 of chapter 50, Compiled Statutes, a peti- 
tion for a license to sell malt, spirituous and vinous liquors 
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Intoxicating Liquors—Concluded. 
is sufficient if signed by thirty resident freeholders of the 
ward or village where the sale of such liquors is to take 
place; where there are less than sixty, a majority is suffi- 
cient. Somers v. VIGZN€y... ccc ceccccccerccccecceceseeces 


12. Under section 3, chapter 50, Compiled Statutes, the right to 
protest or remonstrate against the issuance of a license is 
not confined to residents of the ward or village where the 
intoxicating liqudérs are sought to be sold. Idem. 


13. Evidence held sufficient to support a judgment dismissing 
a remonstrance. Idem. 


Sale on Sunday. 
14. A sale of intoxicating liquor by a servant on Sunday, with- 
out the express or implied authority of his master, is not 
a sale by his master within the meaning of section 14, 
chapter 50, Compiled Statutes. Moore v. State..........+. 


15. To justify a conviction under section 14, chapter 50, Com- 
piled Statutes, 1901, it must appear that the defendant, 
either by himself, or agent or employee, sold or gave away 
intoxicating liquors on the day of a general or special elec- 
tion, or on the first day of the week, commonly called Sun- 
day. Idem. 

16. Whether instructions by a master to his servant not to sell 
or give away intoxicating drinks on Sunday or on an elec- 
tion day were colorable only, or were given in good faith, 
in the expectation that they would be obeyed, and with the 
expectation that they should operate as a limitation upon 
the servant’s authority, is a question for the jury. Idem. 


17. Where there is no intention by a saloon-keeper to withhold 
from his bartender the authority to sell on Sunday, an in- 
struction not to sell on that day is of no consequence. 
TQ Cie shina: < Whee ee ES EOE Nee Se wate, Ea Pala eG ak he Wee Sle 557, 


Issues. See Justices oF THE PEACE. PLEADING. 


Joinder. 
Of parties. See Taxarion, 15. 


Judges. See Courts. JUSTICES OF THE PEACE. MANDAMUS. 
Jurisdiction at chambers. See Manpamus, 4. x 


A judge of the supreme court, at chambers, is without au- 


thority to enjoin, stay or reprieve the execution of a death 
sentence. In re Rhea, Coram SuLLIvAN, C. J... see eee eee 


Judgment. See Bastarpy. Crepitors’ Bin. EsecrMent. Ex- 
ECUTORS AND ADMINISTRATORS, 1, 3. REPLEVIN. ReES JUDI- 
CATA. : 
Decree of adoption. See ApDopPTron. 
Direction to enter judgment below. See APPEAL aNp Error, 9, 
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Judgment—Oontinued. 

Finality of judgment to warrant review. See APPEAL AND 
Heeor, 2-4. 

On pleading. See Preaptne, 10. 

Order establishing highway. See Hiauways, 1. 

Collateral Attack. 

1. Where a district court has acquired jurisdiction, it has the 
right to decide every question which arises in the case, and 
its orders and judgments, however erroneous, can not be 
collaterally assailed. Fraaman v. Fraaman..... oaesoinae ies 


Oonclusiveness of Judgment. 

2. A former judgment is conclusive when the parties and the 
question involved in the two.suils are the same, although 
the property claimed in them may be different. Hanson 
D.. FEANSOM ss cee sie eeeee.. Gis.c38 Siw 14 Bigs wid w'e Sie eib:0'e wwe oes 4.00058 

Filing Transcript. 

3. The filing of the transcript of a judgment of a justice of the 
peace or county court with, and the docketing of it by, the 
clerk of the district court, do not make it a judgment of the 
district court. Farmers’ State Bank v. Bales........ecee. 

Lien. 

4. A judgment lien is created by statute, and is destroyed by 
statute if its provisions requiring the taking-out of an exe- 
cution are not complied with. Halmes v. Dovey............ 

5. A judgment valid as soon as rendered, is not a lien to the 
conclusion of a subsequent purchaser without notice until 
properly indexed. German Nat. Bank of Beatrice v. Ath- 


See, also, JUDGMENT, 12. 
Opening or Vacating. 

6. The filing of a motion to vacate a decree under the pro- 
vision of subdivision 3 of section 602 of the Code of Civil 
Procedure does not of itself have the effect of avoiding or 
suspending further proceedings in the execution of the de 
cree, nor would a sale made in pursuance thereof be inval- 
idated because such motion had not been acted on by the 
court nor waived by the party filing the same. Omaha Loan 
& Trust Co. 0. Walenz.. cc ccc ccccccecceucccvccevcvcceceecs 

7. Dishonesty of his attorneys whereby a client is prevented 
from making a defense to a pending suit and suffers default, 
is “unavoidable casualty or misfortune” within the Code of 
Civil Procedure, section 602, authorizing the vacation of 
-judgments on that account. Anthony v. Karbach........... 

8. Where it appears by the record that an answer was actually 
tendered by the plaintiff, along with his petition for the 
vacation of judgment, and was before the court fn such a 
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way as to enable the court to pass on its sufficiency, the 
fact that it was not formally filed is immaterial. Idem. 


9. Under the Code of Civil Procedure, section 603, providing 
that a petition to vacate a judgment shall be verified by 
affidavit, an affidavit on information and belief is sufficient. 
Idem. 

10. In the absence of a request for special findings, a general 
finding in a proceeding to vacate a judgment is sufficient 
for an order of vacation. Idem. 

Suspension and Revival. 


Motion to vacate judgment as suspension of proceedings. See 
JUDGMENT, 7. 


11. A judgment rendered by a justice of the peace, a transcript 
of which is duly filed and docketed in the office of the clerk 
of the district courl, becomes dormant where no execution 
thereon is issued after five years from the date of its rendi- 
tion, and the filing of a transcript of such judgment in the 
district court, will not have the effect of keeping it alive 
for five years from the date of such filing. Farmers’ State 
Bank V. BAl€S ..ccvcccccsccccccccccseeree Sieisieie dsr grduetavelee a 810 
12. When a dormant judgment is revived, it will operate as a 
lien only on the real estate which the judgment debtor may 
own at the time of the revivor. Halmes v. Dovey..... eeoes 122 


Judicial Notice. See Bm. or Exceptions. Evipence, 9. 
Judicial Sales. See Execurion. 
Jurisdiction. See Forciste ENTRY AND DETAINER. MANDAMUS. . 


Criminal jurisdiction. See Courts. 

Of judge at chambers. See Jupces. Manpbamus, 4. 

Where a cross-bill asking affirmative relief against a co-defend- 
ant is filed out of time, and no summons is issued thereon, 
or served upon such co-defendant, and no appearance is 
made thereto, the court has no jurisdiction to try the issues 
tendered by such cross-bills. Youngson v. Bond............ 615 


Jury. See INSTRUCTIONS. TRIAL. 


Right to trial by jury. See Damagss, 3. 

An objection “that the court is without jurisdiction to hear a 
cause on the equity side of the court,” is not a sufficient 
demand for a jury, even if the action be one of law. Goble 
D. GSWODE ...scseceees Lidwueciie’s ini e-5 6 wiaSieera 0-558 cocccseeeeeres 838 


Justices of the Peace. 


Appeal. 
‘1. An appeal undertaking given under section 1007 of the Code 
of Civil Procedure is valid and effective, although the only 
surety by whom it was executed is a non-resident of the 
county in which the action is pending. Leidigh v. Pribble.. 860 


956 INDEX. . 


Justices of the Peace—Concluded. 

2. A party who obtains a dismissal of an appeal on the ground 
that his adversary failed to comply with an order requiring 
him to furnish a resident surety on an appeal undertaking 
is not, in an action upon such undertaking, estopped from 
asserting that the bond is valid and binding upon the non- 
resident surety by whom it was executed. Jdem. 


to 


. The undertaking of a surety upon an appeal bond given 
under the statute relative to appeals from justices of the 
peace is, in substance, that he will satisfy any judgment 
against his principal that may result from a trial in the dis- 
trict court or from a failure to effectively prosecute the 
appeal. Idem. 

Issues. 

4, Where an appeal is taken from a judgment of a justice of 
the peace to the district court, the case is to be tried in the 
latter court upon the same issues that were presented in the 
court from which the appeal was taken, with the exception 
of new matter arising after the trial. Inglehart v. Lull.... 758 

. Where the transcript from the justice court filed in the 
district court on appeal fails to show what issues were 
tendered in the justice court, parol testimony is admissible 
to show what issues were presented. Jdem. 


Fees. 


6. The continuance of a cause by a justice of the peace, is no 
part of the trial of the cause, within the meaning of section 
11, chapter 28, Compiled Statutes. Stewart v. Doering...... 298 


or 


Labor Commissioner. See STaTE AND STATE OFFICERS. 


Laches. 
Delay in payment at tax sale. See Taxation, 16. 


Landlord and Tenant. 

1. A farm lease providing for cash rent, but not expressly 
fixing the time of payment, contained a clause binding the 
landlord, in case of a crop failure or decline in prices, “to 
settle the payments of said rent as it becomes due to the 


best advantage for both parties concerned.” In contem- 
plation of the parties, the rent was not due before the crops 
were ready for the market. Hubenka v. Vach............ 170 


See REPLEVIN, 8. 


2. A tenant who leases land, enters into the possession thereof, 
cultivates it, raises the crops thereon, converts them to his 
own use, and is not disturbed in his possession by anyone 
claiming by paramount title, can not plead want of title 
in his landlord as a defense to an action for the rent. Allen 
VFL QU snacks dicta wie Wedediedials 2S Beles eb ARGS Warmyatore pieeetalnircyeute 256 


3. When, pursuant to the terms of a lease, a landlord re-enters 


INDEX. 


Landlord and Tenant—Concluded. 


because of a default in the payment of rent under a lease 
covenanting that in such case machinery placed upon the 
premises by the tenant shall be forfeited to the lessor, the 
former will succeed only to such title in such personal 
effects as the latter himself had. Webster v. Bates Machine 
COs, Siete wtiieies Steed waa ae Da ety bie, Siasdie arietsbsbrn #rbie Bae, Dave erties 


. Where a landlord enters under a lease on default, he suc- 


ceeds to such title in machinery placed on the premises, 
which was to be forfeited to him on default, as the lessee 
himself had. Idem. 


Leases. See LANDLORD AND TENANT. 


Legislature. 
Appropriations. See State anp STATE OFFICERS. 


Licenses. See HAWKERS AND PEDDLERS. INTOXICATING Liquors. 


Municiean Corporations. 


Enforcement of license tax by imprisonment. See Constriru- 


A 


Liens, 


TIONAL Law, 6. 

classification of persons going from house to house vending 
their own products, and those who vend in the same way 
the products of others, for the purposes of an occupation 
tax, is based on a valid distinction. Rosenbloom v. State.. 


See ATTORNEY AND CLIENT. BatLMeNr. Divorce and ALI- 
MONY. JUDGMENT, 4, 5. WAREHOUSEMEN, 


Limitation of Actions. See AbDvVEKSE POSSESSION. APPEAL AND 


1. 


Error, 49. 
Where the breach of an indemnity bond is the payment of 
a judgment in conversion, the statute of limitations does not 
run against an action for damages upon such breach until 
the statutory time after the payment. Benson v. Caulfield 


. AS between a bank and one of its depositors, the statute of 


limitations does not begin to run in favor of the bank until 
a demand has been made for the money on deposit. Citi- 
zens Bank of Humphrey v. Fromhold... 2... ccc cece encase 


. Where an administrator fails to comply with a decree of 


the county court requiring him to pay over money found 
due on a final settlement, the statute of limitations does 
not begin to run against such breach of his bond till the 
final decree directing payment is entered. Mortensen v. 
Berthold: i assess cee a tGoe eke, Bible ds RHO AG AC RAS Me 


. When in the absence of any relation of trust or confidence, 


personal property is taken possession of tortiously or 
otherwise, the act alone is notice to the whole world of the 
nature and extent of the right, title or claim made by the 
party committing it; and if a person having an adverse 
claim thereto, fails to assert it or remains in ignorance 


306 


101 


284 


208 


958 
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Limitation of Actions—Concluded. 


Loans. 


Mail. 


until after the lapse of the statutory period of limitations, 
his fault is his own and his right of action therefor is 
barred. There is no distinction in this respect between 
actions for the recovery of chattels and those for the recov- 
ery of real property. Webster v. Bates Machine Co......... 


. In cases arising under the proviso of section 1 of the mar- 


ried woman’s act, the cause of action does not arise, and 
the statute of limitations does not begin to run, until an 
execution upon a judgment against the defendant’s hus- 
band has been returned unsatisfied. Noreen v. Hansen.... 


. A suit under section 117 of chapter 78,,Compiled Statutes, 


can not be maintained after thirty days from the injuries 
complained of. Swaney v. Gage County......... Sreseieceiisatendics 


. The statute of limitations does not run against a tax lien 


until five years after the right of action has accrued thereon. 
SCOVENS V. PQUISEN «.sc00 006 bca de ssn cecceeeecesecessceesees 


See PRESUMPTIONS, 


ee rene ree nennen ar 


Mailing to an insurance company a certificate required to 


be “sent.” Sovereign Camp of Woodmen of the World v. 


306 


858 


488 
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Malicious Prosecution. 


1. 


Actions. 
In an action for malicious prosecution of a criminal, or for 
an offense which imputes moral turpitude or want of in- 
tegrity, it is competent for the plaintiff, in making his case 
in chief, to show his previous good character as bearing 
directly on the question of probable cause, where such repu- 
tation was known to the defendant, or was of such general 
notoriety that he will be presumed to have known it. Bank 
of Miller v. Richmon..........2.05 cece cccecece a 6ace avelecs oe 


. The question as to what constitutes probable cause is a 


question for the court to determine, and not for the jury; 
that is, the court must determine, as a matter of law, 
whether the facts are of such a character as would warrant 
a man of ordinary prudence in filing a complaint. Idem. 


. Where in a suit for malicious prosecution the petition states 


that defendants charged plaintiff with a crime; and the 
affidavit making the charge is set out in full in such peti- 
tion, and it merely stated that he was about to leave the 
state to avoid an examination concerning his property and 
to defraud his creditors, and in another part of the petition 
his acts are referred to as an “ offense,” there is no vari- 
ance between pleading and proof. Idem............... 111 


. A cause of action for alleged abuse of process and malicious 


111 


114 
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Malicious Prosecution—Concluded. 
prosecution of a civil suit, based on an attempt to foreclose 
a certain mortgage in the federal courts, can not be set up 
by way of counter-claim in a subsequent suit to foreclose 
said mortgage. President and Directors of Ins. Co. of North 
America v. Parker 1... ccc ccc ee ewes eidsa whee downs 


Termination of Prosecution. 


5. Where a person is charged with being about to leave the 
state for the purpose of avoiding an examination concern- 
ing his property, and is arrested under the provisions of 
section 535 of the Code of Civil Procedure and brought be- 
fore the county judge for examination, an order, made upon 
hearing, that there was not sufficient evidence to warrant 
the arrest of the accused, is sufficient to show the proceedings 
fully terminated so far as the question of malicious prosecu- 
tion is concerned, although the record fails to show a formal 
ischarge:.. (DOM ..s.23 hss oa hesidie sige esdtey Sawa w lee SS we eee we ae 111 


Mandamus. 
Adequate Remedy at Law. 

1. A party who complains that a trial judge has incorporated 
improper matter in a bill of exceptions has an adequate 
remedy at law, within the Code of Civil Procedure, section 
646, so that mandamus to correct the record will not be 


granted. State v. Fawcett........ ccc cee cena OR Tare: 496 

2. The privilege of trying a suit in conversion in an action of 
replevin is not, in all cases, an adequate remedy at law. 
Hopkins v, State... secs ccc cece cece ee ecee id sais stale Baeace ete 10, 15 

Jurisdiction. 

3. Considering the matter theoretically, and leaving practical 
results and past adjudications entirely out of view, it would 
seem that the farthest limit of judicial authority in man- 
damus proceedings against officers of the executive depart- 
ment, is to hear and determine; to give judgment, but not 
to enforce it by coercive process. State v. Savage...... wee. 684 


4. Where the affidavit, the alternative writ of mandamus and 
the return of the respondents thereto present no disputed 
question of fact for trial, and the case is properly sub- 
mitted on the pleadings alone, a judge of the district court 
sitting at chambers has jurisdiction to allow the writ. 
Hopkins v. State... ccc cc cece eee eee nees rate scat’ 10 

When Writ May Issue. 

5. Mandamus will lie against a county treasurer to honor a 
warrant properly drawn upon a judgment-tax fund. State 
vw. Scott's Bluff County... 1c. ccc cnccccnacceccnsevesecnveres 419 

6. The principle of exemption from mandamus is grounded 
upon a distinct constitutional inhibition (Constitution, art, 
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Mandamus—Concluded. 
2, sec. 1), and does not at all depend upon official rank. 
Whether the writ of mandamus should be granted or re- 
fused has been made to depend, in every case decided by 
- this court, upon the character of the act in question and 
not upon the office of the respondent. State v. Savage..... 684 


7. The established doctrine in this state is that when a law, 
in positive terms, enjoins upon the governor, or other officer 
of the executive department, a mere ministerial duty, leav- 
ing him no choice or discretion in regard to the matier— 
no judgment to exercise as to whether he will or will not 
act,—the writ of mandamus may issue, and its issuance is 
an appropriate exercise of judicial power. Idem. 


§. Mandamus will lie to compel a warden of the penitentiary 
to allow the proper service and execution of a replevin 
process inside the penitentiary. Hopkins v. State.......... 10 


Marriage. 
1. The relation of marriage is contractual only in a limited 
and qualified sense. University of Michigan v. McGuckin... 300 


2. Marriage is a social status; capacity and free consent are 
all that is necessary. Idem. 


3. The consent requisite to the creation of the marriage rela- 
tion need not be expressed in any especial manner or by 
any prescribed form of words, but may be sufficiently evi- 
denced by any clear and unambiguous language or conduct. 
Idem. 


4. The main purpose of section 1 of chapter 52 of Compiled 
Statutes is to negative the idea, that marriage is an eccles- 
jiastical sacrament legally controlled by dogma or regulated 
by ritual, [dem 2.0... cc ccc eee c cee eeveteceeceuteuntes 300, 303 


Married Women. See HuSBAND AND WIFE. 


Master and Servant. See INtoxicarine Liquors, 14-17. 

1. In an action by an employee against his employer for dam- 
ages for breach of contract, arising from his wrongful dis- 
charge of the former, the fact that the plaintiff obtained, 
or by the exercise of due diligence, might have obtained, 
other employment, is a matter of defense, which the plain- 
tiff is not required to anticipate in his petition. Wirth v. 
COLNOUN: Bsaketo ected & i Anis wave HO aia wb nats ewe id ea Su pares 316 


2. In an action for wrongful discharge the burden of proof is 
on the defendant to show that the plaintiff might have ob- 
tained other employment, Idem. 


8. In an action for wrongful discharge the measure of damages 
is the contract price. Idem. 


INDEX. 


Master and Servant—Concluded. 
4. A master is affected by the acts of his servant only to the 
extent that they have been actually authorized. Moore v. 
State ..... 


Maximum Rate Law. 
Enforcement of. See Crrminau LAW AND PROCEDURE. 
Monopolies. : 
Exclusive contract for removal of garbage. See MuNICIPAL 
CorPoRATIONS, 7-10. 


Mortgages. See ACKNOWLEDGMENT. ALTERATION OF INSTRUMENTS. 
CHATTEL MortcGaGes. EXECUTION. FRAUDULENT CONVEY- 
ANCES. REPLEVIN. SUBROGATION. . 


Assignment. 
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pS ake WT ac adres alae ORE aieeGiares AMOie sg O tapeteet 557, 559 


1. An assignment of a note secured by a mortgage operates | 


as a transfer of the mortgage without a formal written 
assignment. Snell v. Margritz 


bw 


. A mortgage on realty is an incident to the debt evidenced 
by the notes it secures. Frerking v. Thomas 


3. A mortgage passes as an incident with the assignment of 
the debt. Idem. 


Foreclosure by Action. 
4, A decree in foreclosure finding that no proceedings at law 


had been bad to collect the debt held sustained by the evi- 
Gence. Enyart Vv. MOran.... ccc ccc ceca cen n eve wenneeee 


5. The allegation in a petition for foreclosure that no proceed- 
ings have been had at law, need not be proved beyond the 
possibility of a contrary inference; a prima-facie case is 
sufficient. President and Directors of the Ins. Co. of North 
America v. Parker.......0. 0.00: 


6. An action at law for the rents and profits will not lie on 
behalf of a subsequent purchaser against a mortgagee who 
has entered the premises and retained the possession thereof 
under a provision that, in case of default, he shall be en- 
titled to immediate possession of the premises; but such 
mortgagee will be held to account therefor in an action to 
foreclose nis mortgage. Felino v. Newcomb Lumber Co.... 
See Execution, 23. 


7. Right of mortgagee who has has conveyed his equity to in- 
tervene in foreclosure. Pitman v. Treland.......-..eceees 


8. In an error proceeding from a decree of the district court 
foreclosing a real estate mortgage, an undertaking which 
does not provide for the payment of “the value of the use 
and occupation of the property” is not effective cs a super- 
sedeas. Collins v. Brown... cccccec ge cscs ccet ers tenseces - 


65 
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Mortgages—Continued. 


Payment. Release. 
9. When a debt secured by a deed absolute with parol defeas- 
ance is paid and the deed surrendered for destruction, the . 
lien ceases. Decker v. Decker. ....ccccecceces Seba lights sAices 239 


10. Where the uncontradicted evidence shows that ’a deed, 
absolute in form, was in fact a mortgage, that the debt 
thereby secured had been discharged and the deed surren- 
dered and destroyed, a finding by the trial court that the 
title vested in the grantee absolutely, and at her death de- 
scended to her heirs at law, can not be sustained. Idem. 


11. A grantee of land subject to a mortgage thereon fraudu- 

“lently obtained an assignment of the mortgage and released 

the same, the notes secured thereby being unsatisfied. Held, 

As against an indorser of the notes the release was unavail- 
ing. Frerking V. ThOMGS......ccccueccucacsccees asevaystate, ane 193 


12. In a suit to reinslate a mortgage on real estate fraudulently 
released and to enforce the lien created thereby, it was 
alleged that after the fraudulent release of the mortgage the 
notes secured by the same were transferred to a third party, 
and suit caused to be instituted against the payee on his 
liability as indorser, and that he was compelled because 
of such liability to pay for and take up such notes, which 
he did, giving the amount thereof. The answer alleged that 
if any money was naid thereon, it was paid to some other 
and different person, without the knowledge or procure- 
ment, in any manner, of the defendants. Held, In the face 
of such ar allegation, the defendants could not be heard to 
say and prove that the payment so made was in com- 
promise of ihe plaintiff's liability as indorser, and for their 

_ benefit, in that it was agreed that no action should there- 
after be maintained against the maker of the notes, or to 
‘enforce the security pledged to the payment of the debt. 
Idem. 
Transfer of Property Mortgaged. 

18. Where land:is sold subject to a prior mortgage the land, 
as between the parties to the transaction, is the primary 
debtor, and the incumbrance may be satisfied by sale. Idem. 


14. A purchaser of real eslate by quitclaim, with knowledge of 
an unrecorded mortgage, who shows by his answer that 
he had actual knowledge and that he caused inquiry to be 
made, as to the amount of the lien of such mortgage, by a 
person not an agent of the lien-holder, can not defeat a 
recovery of any portion of the mortgage debt, on account of 
a mistake in amount. Enyart v. Moran......... SS etette deere’ 401 
15. A purchaser of land incumbered by a mortgage showing that 
it was given to secure a negotiable note paid the amount 


INDEX. 


Mortgages—Concluded. 


16. 


17. 


18. 


19. 


of said note to the original mortgagee, there being no 
assignment of the mortgage of record, and secured from the 
mortgagee a release of the mortgage. Held, That in paying 
the original mortgagee before the note was due without 
demanding a surrender of the note, he assumed the risk 
that it might be held by someone other than the mortgagee. 
Snell v. MargritzZ...... ccc ccc cece eee cece ncccccevccess Sees 
Requisites and Validity. 

In equity an unrecorded deed absolute in form, given to 
secure a debt with parol defeasance is a mortgage. Decker 
Ds DECK OR cj sare ie tiuc ebb wise nip & eewrote ere vere eiavacetnudlee 6 etece ohiens 


An instrument in writing, properly executed, which shows 
upon its face that it is intended to charge a lien upon real 
estate to secure the payment of a debt, is sufficient to con- 
stitute a mortgage in this state. Iodence v. Peters........ 


A provision in a mortgage that, in case of a default, the 
mortgagee shall be entitled to immediate possession, is 
valid as to the parties, subsequent purchasers and incum- 
brancers chargeable with notice. Felino v. Newcomb Lumber 


OO 5 5 cidtb, arate satis Siaa wee isas es Sloe Sherer 2S 9.6 Wis SO RG Oa ered Baten 
Title. 

A mortgagee, under a deed absolute in form with a parol 

defeasance, who goes into possession under an agreement 

that rents and profits shall go for his care and for taxes, can 


’ not acquire title by adverse possession. Decker v. Decker.. 


Motions. 
Motion for new trial. See APPEAL AND Error, 1, 21, 22. 
Effect of motion to vacate judgment. See Jupcment, 6. 
To strike. See Preapina, 10. . 


Municipal Corporations. See Counties anp County OFFICERS. 


Assessments. Equalization. 


1. The board of equalization remained in session only a por- 


tion of the day named in the notice; recess then taken at 
call of chairman; no meeting till nearly thirty days there- 
after; final action at new meeting without further notice, 
not a compliance with the law requiring a meeting of the 
city council as a board of equalization for at least one day, 
between the hours of 9 A. M. and 5 P. M.; and a special 
tax depending on such proceedings is void. John v. Connell, 


. Under the provisions of section 78, chapter 12a, Compiled 


Statutes, 1893, in order to sustain a levy of special taxes 
according to the foot-frontage of the lots of real estate 
within the tax district, it must affirmatively appear from 
the record that the council, sitting as a board of equaliza- 
tion, found that the benefits were equal. Idem. 


239 


239 


233 
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Municipal Corporations—Continued. 


10. 


Billiard and Pool Rooms. 


. Under the provisions of section 46, and subdivision 12 ot 


section 69, article 1, chapter 14, Compiled Statutes, 1901, 
village authorities have ample power by ordinance to license 
and regulate billiard and pool rooms. Morgan v. State..... 


. By subdivision ’8 of section 69, article 1, chapter 14, Compiled 


Statutes, village trustees are authorized to raise general rev- 
enue by levying and collecting a license tax on persons en- 
gaged in conducting billiard and pool rooms. Idem. 


Ordinances. 


. An ordinance whose main object is to license and regulate a 


business or calling is not wholly void because a provision 
imposing a small occupation tax is not clearly expressed 
in its title, as required by section 79 of article 1, chapter 14, 
Compiled Statutes, 1901. Idem. 


. Where an ordinance has been enacted for the double pur- 


pose of regulation and taxation, and the title is restrictive, 
the taxing clause may be stricken out without destroying 
or affecting in any way the regulating provisions of the 
Ordinance. [deM...cccccsereee concccvcuccvettsenacee 369, 


Removal of Garbage. 


. Under the provisions of the charter act governing cities of 


the metropolitan class, the authorities thereof, for the 
purpose of protecting and preserving the public health, com- 
fort and welfare, are empowered to enact by ordinance all 
necessary and reasonable regulations for the collection and 
removal of all garbage, filth and other noxious and unwhole- 
some substances, ashes, stable manure, rubbish, and other 
waste and refuse matter accumulating in centres of popula- 
tion, and which, without such regulations, would become 
nuisances, menacing to the comfort and health of the in- 
habitants of such cities, and to license persons engaged in 
such occupation or business. Iler v. ROSS. 2.0... cece eee 


. Such cities may also, as incident to the power of regulation, 


grant an exclusive privilege by contract to one person to 
collect and remove under its own immediate direction and 
control and in pursuance of regulations enacted for that 
purpose. those noxious and unwholesome substances which 
are nuisances per se, and a menace to the public health. 
Idem. % 


. The section of the ordinance of the city of Omaha under 


consideration, held void and unenforceable because an at- 
tempted exercise of power in excess of the authority con- 
ferred by the charter governing such city. Idem. 


It is net competent for the city, as a police regulation, to 


3 


o 


69 


10 
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Municipal Corporations—Conciuded. 

grant a monopoly to one individual, by contract, to enter 
upon the private premises of the inhabitants of the city, 
and at their expense collect and remove those innoxious 
substances, such as ashes, cinders, stable manure, or other 
substances not in themselves nuisances, but which if allowed 
to accumulate in unreasonable quantities would become such 
or which may be utilized for some beneficial purpose. Such 
an attempted exercise of power is in excess of the authority 
granted by the charter, an invasion of the personal and 
property rights of the citizens, in restraint of trade, and 
unnecessarily creates a monopoly. Idem. 


Sidewalks. 
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11. The law makes it the duty of the officers of a city -o exer 


cise reasonable diligence for the purpose of knowing whether 
or not its avenues of public travel are reasonably safe, and 
they are not to wait for knowledge of defects or dangerous 
conditions of its sidewalks until these facts attain notoriety 
in the city. Anderson v. City of AIDION........ ccc eee eee 

12. A city is bound to keep its streets and sidewalks reascnably 
safe and convenient for travel; and an instruction which 
charges the jury that, before a plaintiff can recover for 
injuries sustained by reason of a defect in a sidewalk, the 
jury must find “that said defect left the sidewalk in an 
unreasonably dangerous condition,” is erroneous. Idem. 

13. An instruction which in effect charges that the defect in 
a sidewalk must have been “notorious and continued,” before 
the city can be charged with notice thereof, is erroneous. 
Idem. 


Murder. See HoMICcIDE. 
Mutual Benefit Societies. See BENEFICIARY ASSOCIATIONS. 


Names. See SIGNATURES. 
Designation in an appraisal of parties as “et al.” See EXxe- 
CUTION, 4. 


Necessaries. 
Wife’s liability for necessaries furnished family. See Hus- 
BAND AND WIFE, 9. 


Negative Pregnant. See Preapina, 10. 


Negligence. See CARRIERS. GUARANTY, 2. 

1. In an action for damages resulting from the alleged negli- 
gence of the defendant, when the evidence on the part of 
the plaintiff is such as to justify a finding that his own 
negligence contributed to the injury complained of, the 
burden of prceof is on the plaintiff to show the absence of 
such negligence. Chicago, B. € Q. R. Co. v. Featherly...... 


280 
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Negligence—Concluded. 
2. On facts stated, the court erred. in placiiig the burden 
of proof to establish contributory négiigence upon the de- 
fendant. Idem. 


Negotiable Instruments. See Bmtts aND Nores. 


New Trial. 

Motion for. See APPEAL AND Error, 21, 22. 

Opening or vacating judgment. See JupGMENT. 

1. A motion for a new trial must, in all cases except for 
newly-discovered evidence, be filed at the term at which the 
finding or decision sought ‘to be vacated is rendered. Har- 
TES DV. TONNINGS 02.5 a.0ieeid s 5 wiece 0 8re 0a 8 Wioteed ace8 Wale ORie we OSs we RS 48 


2. A motion for a new trial can not be amended after the stat- 
utory time for filing such motion has expired, except upon 
a finding by the court that the party was unavoidably pre- 
vented from presenting the matter contained in the amend- 
ment within three days after verdict. Gullion v. Traver.... 


3. Whether, in an action for injuries to the person, a new trial 
may not be granted on account of the “smallness of dam- 
ages” where the testimony clearly shows that the damages 
awarded are grossly inadequate as compensation for the 
pecuniary injuries actually sustained, guere. Carpenter 
V. City Of Red Cl0Uud.....ccsecccscccsccscccccasccsccesceses 


Notaries. See ACKNOWLEDGMENT. 


Notice. See CorPoRATIONS, 2. VENDOR AND VENDEE. 
Of defects in sidewalks. See MunicipaL CorpPoraTions, 11-13. 
Of foreclosure sale. See EXEcuTIon, 14. 
Of tax sale. See Taxarion, 13, 14. 
Taking possession of personalty on default of rent as notice. 
See LIMITATION or ACTIONS, 4, 


Nune Pro Tunc. 
Amendment of record. See Evipence, 2. ReEcorpDs. 


Objections. See APPEAL AND Error, 11. Execution, 5, 6. INSTRUC- 
TIONS, 9. PLEADING. 


Offer. 
Of proof. See Triat, 6. 


Office and Officers. See ACKNOWLEDGEMENT. ASSESSORS. BANKS 
AND BANKING. CORPORATIONS. MANDAMUS. QUO War- 

RANTO. STATE AND STATE OFFICERS. 
A public officer is regarded as being in privity with his prede- 
cessor when both derive-their authority from the same 


80 


51 


126 


source. State v. SAVAGE... ... ce sccccccececeaee soecceerese O84 


Ordinances. See MunicipaL CorroraTIONs, 


INDEX. 


Parent and Child. See ApoPTION. BASTARDY. FRAUDULENT Con- 
VEYANCES, 1. 

1. An instruction in an action by a father to recover for the 

services of his minor daughter, held properly refused. Crete 

Mutual Fire Ins. Co. v. PatZ......... iis keware a ie eae eas 


2. Evidence in an action by a father to recover for the services 
of his minor daughter, held sufficient to sustain the verdict. 
Idem. 


Parties. See TAXaTion, 15. 
Designation in appraisal of parties as “et al.” See Execurrton, 4. 
A misjoinder apparent on the face of the petition, is waived 
if not objected to before trial. Goble v. Swobe......cceeeee 


Passengers. See CarRiERs. 
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Payment. . See BILLS AND Norss, 6. CHATTEL MortcaGes, 2, EMI- 


NENT DosraAIN. MoRTGAGES, 9-12. SUBROGATION. TAXATION, 
16,17. TENDER. 

1. Where there is no evidence of any compliance with condi- 

tions of a payment made by a third party, held not error 

to instruct jury that defendants, to entitle themselves to 


credit for such payment, must show it was unconditional.. 


Hewit v. Bank of Indian Territory... .cccerccveccccccsceae 


2. A debtor has a right in paying money or transferring prop- 
erty to a creditor in satisfaction of his debts, to direct to 
which of several debts such transfer or payment shall be 
applied; and the creditor-is bound to obey the direction of 
the debtor. Murray v. Schneéeider.......... lees esse 484, 486, 


. A purchaser of land incumbercd by a mortgage showing 
that it was given to secure a note, there being no assign- 
ment of record, pays the original mortgagee at his peril. 
Snell V. MArGritZ...sevcceccereccavecccccvceseesvecccssees 


eo 


Peddlers. See Hawkers AND PEDDLERS. © 


Penalties. 
Construction of penal statutes. See SraTuTEs, 2, 3. 
Failure to release mortgage. See CHATTEL MorteaceEs. 


Penitentiaries. 
Service on warden of writ of replevin. See Mannamus, 8. 


Personal Injuries. See Carriers. Damaces. 
From defects in sidewalks. See Municipat Corporations, 12. 
Injury at railroad crossing. See RaiLroaDs. 


Personnel. 
Of officers of corporations. See CorPporaTIONS. 


Physicians and Surgeons. 
Privileged communications. See Evipence, 8. WITNESSES, 7-9. 
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Place. os 
Of sale. See Execution, 20. 
Taxing precincts. See Taxation, 9, 10. 


Pleading. See ABATEMENT AND ReEvivor. Bris and Notes, 1. 
EVJECTMENT, 2. FRAUD, 1. INDICTMENT AND INFORMATION. 
MASTER AND SERVANT, 1. QUO WARRANTO. TAXATION, 18. 
Filing of cross-bil! out of time. See Jurisprcrion. 


Defects and Objections. Waiver. 


1. Where a demurrer to a petition is overruled, and an answer 
is filed by leave of court, “any possible error in the ruling 
is waived by answer.” Palmer v. Caywood... ....ccccccaees 372 


2. Tendering answer and asking leave to file the same after the 
overruling of a demurrer to a petition, is a waiver of mere 
formal] defects in the petition and of any irregularity in the 
time or manner of acting on the demurrer. Bankers’ Rce- 
Serve Life Ass'n Vi Finn.cs ccc cccccc ccc r ccc nceeraneeeeace . 105 


3. Where an answer is faulty, but is traversed by a reply and 
treated by the plaintiff as sufficient.during the whole trial 
and proceedings, the court should refuse to instruct the jury 
that certain of the facts alleged in the petition were not 
denied in the answer. Albion Milling Co. v. First Nat. Bank 
Of Weeping Water... ccc ccccc ccc ccccneeeceeeeesaeeees 116 


4. An answer setting up facts which go to show a misjoinder 
of causes of action, but are also material to the merits, no 
specific objection being made to the misjoinder, will not be 
taken to raise such defeat. Leavitt v. Mercer Co............ 31 


Demurrer. 
5. A general demurrer does not raise the question whether 
there is a defect of parties. Holway v. American Exchange 
Nb BORIS Se 58 Bs eee a Wt ety soe SSeS Sie OEE AR Ste 67 


Issues. Proof. Variance. me 


6. A reply which alleges “That the deed for the premises in 
controversy made and executed by defendant Rudolph Decker 
to the said Rose Ann Decker, was absolute, and was delivered 
to her by the said defendant without any conditions what- 
ever attached thereto,” puts in issue the question whether 
the instrument was a deed or a mortgage. Decker v. 
DOCKET... cee ev erence diacetate wig hale aay sleie Biers wed ress 239, 247 


7. Where it is alleged in the petition that the plaintiff is the 
owner and holder of the notes sued on, and it develops in 
the testimony that the notes were indorsed and delivered 
to the plaintiff as collateral security for an indebtedness, 
such allegation and proof do not constitute a variance. 
Holway v. American Exchange Nat. Bank........-+..055. 67, 71 


INDEX. 


Pleading—Concluded. 
Plea or Answer. 
8. A denial of the very words of the allegations of the petition, 


without denying their substance and effect, tenders no issue. 
Knight v. Denman....... cone 


9. It is not error to refuse leave to file an answer setting up 
that the action was prematurely brought where the facts 
alleged were insufficient to sustain such plea. Bankers’ Re- 
serve Life Ass’n v. Finn........ ainiiatane Seaeve ace 

Reply. 

10. A reply which denies “each and every allegation of new 
matter set up in defendant’s answer’? and “each and every 
part of same, except such allegations of said answer as may. 
be admissions of plaintiff’s petition,”.is subject to a motion 
to strike or make more specific; it is neither a general or 
specific denial; but is sufficient to prevent a judgment for 
defendant on the allegations of the answer. Pecha v. Kastl, 


Police Power. See ConstiTuTIonaL flaw, 7. MunicrpaL Corrora- 
TIONS. 


Poss‘ssion. See ADVERSE POSSESSION. EJECTMENT. 
The holder of the legal title to vacant lands, is deemed to be 
in possession thereof. Horbach v. Boyd.......ccsccceevces 


Precincts. 
Taxing precincts. See Taxation, 9, 10. 


Preferences. See FRAUDULENT CONVEYANCES. TRUSTS. 


Presentment. 


Of claims against decedent’s estate. See ExecuTors AND Anp- 
MINISTRATORS. 


Presumptions. See APPEAL AND ERROR, 23-27. 

It would seem to be a warrantable presumption, based on com- 
mon experience, that men who rely habitually, in business 
transactions, on the advice and judgment of persons repre- 
senting adverse interests, seldom or never have money to 
loan. Hare v. Winterer........... fe gcse. bs, av bate royeld oO lesb adore 06, 


Principal and Agent. See BANKS AND BANKING, 5. BILLS AND 
Nores, 6. INSURANCE, 18, 14, 17, 20. INroxicaTIne Liquors, 
14-17. 

1. A principal can not accept the part of an unauthorized con- 
tract entered into by his agent which is beneficial to him, 
and repudiate the part which is to his dctriment. Hall v. 
LOD DOT. Since S009 ectek. hus beb hav fares er aaeea yoke tee LEW NR AIO ELAR led 

2. Where a plaintiff sues on a contract entered into through an 
agent who apparently acted with general authority, he will 
not be permitted to show a limitation of that authority to his 
agent in making such contract, unless he proves that such 
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Principal and Agent—Concluded. 


limitation. was known to exist by the defendant at the time 


‘the contract was entered into. Idem. 
. Agency can not be proved by the declarations of the alleged 


agent alone. Dockarty v. Tillotson... ..ccccecccccccaccees 


An agent who contracts in his own name with respect to 
matters within the scope of his agency, is personally 
bounden notwithstanding the fact of such agency is known 
to the opposite party. Idem. 


. An agency will not be presumed where none in fact exists. 


Moore v. State... ccc sc cece ccc eeeeees 


. Where a person through whose agency a loan had been ne- 


gotiated, had rendered valuable services to the lender, in 
connection therewith, and there was no reason to suppose 
that the services were gratuitous, the court or jury will ordi- 
narily be justified in presuming that the lender knew the 
borrower had been required to pay for such services. Hare 
v. Winterer..... Sige gem ao AE B eee ld eet diese ese wieder pros ace ere sid 


. Evidence examined and found to justify the conclusion of the 


trial court that an agent who had negotiated a loan acted 
for the lender and not for the borrower. Idem. 


Principal and Surety. 


1. 


A surety has a right to demand the application of collateral 
to the payment of his principal’s debt; and the release of 
collateral is the release of the surety pro tanto. Pierce v. 
BUWOOE oo shoe ssa o: dad Maras La0e Rew a wie sia e 6 ISD. Wl gaieie AE wei TRL Ow are 


. If money is deposited upon such conditions that the creditor 


can require it to be applied upon his claim, and he consents 
that it be turned over to the principal debtor, without con- 
sent of the guarantor, the guarantor is thereby released. 
Idem. 


. It is elementary law that a creditor who by his voluntary act 


parts with security for his debt thereby releases a surety or 
guarantor, to the extent of the value of the security parted 
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An agreement by a surety that a creditor might extend time 
of payment on a note “pending the decision of the suit of 
George Canfield against Allen Rector, now in the supreme 
court of the state, or for not over two years from this present 
date,” held to authorize an extension during the pendency of 
Canfield v. Rector in this court, but no longer. McGavock v. 
Omaha Nat. BANK... .cccccccccacccscccccsenccsccvsscevves 


. The rights of a judgment creditor are in nowise changed 


or modified by reason of the death of the judgment debtor 
and the sureties can not escape the obligation, or delay its 
enforcement, because of the death. Palmer v. Caywood. .372, 
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INDEX. 
Privity. Seé Orribke Awp Orricers. 


Process. See CorPoRATIONS. 
Service of writ of replevin. See Manpamus, 8. 


Public Policy. 
Contracts against. See HusBAND AND WIFE, 4. SUNDAY. 


Questions for Jury. See TRIAL. 


Quieting Title. See ExEcUTORS AND ADMINISTRATORS, 13, 14. 


Quo Warranto. 

1. In an action in the nature of a quo warranto by a private 
person to obtain possession of a private office, the relator 
must plead and prove facts entitling him thereto; but in 
an action by the attorney general, the burden is on the re- 
spondent to show this title. State v. Davis...........0eeee 


2. Where in an action in the nature of a quo warranto, the title 
of the action shows the relator as a private person and the 
body of the petition, several times, refers to such person as 
relator, but such petition contains the following allegation: 
“F, N. Prout, attorney general of the state of Nebraska, who 
prosecutes in his own proper person and at the relation of 
Alvin Blessing, gives the court to understand and be in- 
formed,” etc. the action is by the attorney general. 
CLT RA Re eae Cn Sane Oe Oe a eee ae 499, 


Railroads. See CaRRIERs. 
Condemnation of land for right of way. See Exinewr Domain. 
Enforcement of “Maximum Freight Rate Law.” See CrimInaL 
Law AND PROCEDURE. 
Action for injuries received at railroad crossing. Held, Error 
to place burden of proof to establish contributory negli- 
gence on defendant. Chicago, B. & Q. R. Co. v. Featherly... 


Rebate. See Insurance, 10. . 


Receivers. See BANKS AND BANKING. 
In an action by a receiver to enforce a stockholder’s liability. 
misconduct of the receiver and his possession of unreported 
assets is no defense. Brinkworth v. Hazlett. .......0ceeeees 


Recognizances. See BAIL AND RECOGNIZANCE. 


Records. See MANDAMUS, 1. 
Of board of health as evidence. See Evipence, 8. 
Evidence held sufficient to support an order made to correct 
the journals by a nunc-pro-tunc entry. Harris v. Jennings, 
See, also, EVIDENCE, 8. 


Redemption. See TaxaTion, 11. 
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Reference. 


The unchallenged findings of fact by a referee, when confirmed 
by the court, are binding on the party, against whom they 
operate, and from the legal consequences flowing there- 
from he can not escape. Chicago Lumber Co. v. Bancroft.. 


Reformation of Instruments. 

1. In order to justify reformation of a written instrument in 
any substantial particular the evidence of mistake must be 
clear, convincing and satisfactory. Topping v. Jennette.... 

2. Extrinsic evidence, to justify the reformation of a written 
instrument, must be full, unequivocal and satisfactory; 
but the rule of reasonable doubt does not apply, and 
against such evidence the terms of the instrument alone 
will not prevail. Idem. 


Release. See CHATTEL Morreaces, 2. Morreacers, 9-12. PriNcrpau 
AND SURETY. 7 


Tent. See LANDLORD AND TENANT. MORTGAGES, 6. 


Replevin. . 
Pleading. 
1. A defendant under a general denial may prove and recover 
for attachment liens upon property replevied. Webster v. 


2. A warehouseman’s lien may be shown without pleading in 
an action of replevin. Idem. 


Right of Action. 

3. A mortgagee can not, because of his lien, maintain an action 
in replevin for the possession of property removed from 
the mortgaged premises which he claims as a fixture to the 
realty. Moore v. Moran 


Service of Writ. . 

4. A sheriff holding a writ of replevin duly issued by a court 
of competent jurisdiction, may break open the state peni- 
tentiary to make service if the property claimed or any part 
thereof is concealed therein and he has been refused en- 
trance; but he: deserves commendation when he resorts to 
the courts for an enforcement of his rights. Hopkins v. 
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Trial. Judgment. 
5. An action in replevin can proceed as one for damages, only 
in case the property can not be found, taken and delivered 
to the plaintiff, or when he can not give the statutory bond. 


6. Verdict held sufficient, under section 192 of the Code of 
Civil Procedure, to support a judgment for dameges with 
interest, and costs. Achenbach v. Pollock 


INDEX. { 


Replevin—Concluded. : 


7. 


A finding for defendant that only fixes his right of posses- 
sion and the value of his interest is sufficient, if within the 
value of the property as shown by the evidence. Webster 


. The plaintiff having failed to show a present right to the 


possession of the property in dispute, under either a general 
or special ownership, the court did not err in directing the 
jury to return a verdict in favor of the defendant. Hu- 
benka v. Vach 


Reporter. See SUPREME CouRT REPORTER. 


Reprieve. See StaTE AND STATE OFFICERS, 3. 


Res Judicata. See AcTIoNnS, 2. JUDGMENT, 2. 


1. 


The doctrine of res judicata is that a question once de- 
termined by a judgment on the merits, is forever settled, 
so far as the litigants and those in privity with them are 
concerned. The question decided is, while the decision 
stands, a sealed and closed question. State v. Savage...... 


. A judgment against a public officer in regard to a public 


right, binds his successor in office. Idem. 


. All litigants are affected by the rule of the thing aajudged; 


it is equally binding upon the sovereign and_ the citizen. 
Idem. 


. The former determination of this court that certain parties 


were entitled to hold the office of fire and police commis- 
sioners of the city of Omaha, under the appointment of the 
mayor and council of the city, is not binding on the gov- 
ernor, so as to prevent his appointment of commissioners 
under the provisions of ‘the act for the incorporation of 
metropolitan cities. State v. Savage 


. The right of the parties in that litigation to the term in 


dispute therein is res judicata, but the principle of law an- 
nounced, having been found erroneous and overruled, will 
not be followed. Idem. 


Review. See APPEAL AND ERROR. 


Revivor. See ABATEMENT AND REVIvoR. JUDGMENT. 


Salaries. See COMPENSATION. 


Sales. 
1. 


See EXECUTORS AND ADMINISTRATORS, 15, 16. 

If a contract of sale is made expressly subject to, the ap- 
proval of the purchaser, or of someone for him, and such 
approval involves either judgment in matters of taste or 
personal opinion, the person whose approval is required is 
made the sole arbiter, and his decision is conclusive, pro- 
yided he really passes upon the question and reaches a 
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‘Sales—Concluded. 
conclusion honestly, whether right or wrong. Thurman v, 
City of Omanad........cccccecees ao cabatiet eile di oes orayanege tise wien 


2, Where a. party stipulates that his contract of purchase shall 
be subject to his attorney’s opinion as to the legal status 
of ‘the thing to be purchased, the plain purpose being to 
make his act dependent upon the personal opinion of his 
legal adviser, the sole requirement is that the legal ad- 
viser shall in fact pass upon the subject and give an honest 
opinion; and the merits of the opinion so given are not sub- 
ject to review. Idem. 


3. Where a purchase is conditioned on the opinion or decision 
of the purchaser, or someone for him, the requirement that 
such opinion must be reasonable and well founded is re- 
stricted to those cases in which the decision does not neces- 
sarily involve personal taste or opinion, so that any com- 
petent person can arrive at a satisfactory determination. 
Idem. 

4, Though a contract of purchase makes the opinion of the 
purchaser’s legal adviser control the fact of purchase and 
conclusive as to matters passed upon, the opinion rendered 
may be so unreasonable as to be evidence per se that it was 
not honest; but, before such conclusion can be adduced 
from the opinion alone, it must be so grossly and palpably 
at variance with the plain principles of law as to compel the 
conclusion that it is a mere pretense. Idem. 


Scire Facias. See Costs. 


Service. See Process. 
Delivery of notice of appeal as service. See Counties AND 
County OFFICERS, 1, 2. 


Services. 
Action by father for services of child. See Parent awp Cui. 


Set-Off and Counter-Claim. 

A cause of action for malicious prosecution in attempting to 
foreclose a mortgage in federal court, can not be main- 
tained as a counter-claim or set-off in a suit to foreclose 
the same mortgage in a state court. President and Directors 
of the Ins. Co. of North America v. Parker............411, 


Settlement. See ComMPROMISE AND SETTLEMENT. 


Sheriffs, Constables and Coroners. 
Authority of deputy sheriff in foreclosure actions. See Exr- 
cuTion, 7, 19. 
1, The fact that an indemnity bond recites that the officer has 
been directed to levy upon property of a judgment debtor 
will not prevent a recovery, if he was actually directed to 
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Sheriffs, Constables and Coroners—Concluded. 


levy upon the property of a third party and does so at re- 
quest of the principal in the bond. Benson v. Caulfield.... 


. A bond conditioned to indemnify the officer against all 


“harm, trouble, damage, costs, suits, actions, judgments and 
executions” growing out of the levy, is broken by the affirm- 
ance of a judgment in conversion and its payment by the 
officer. Idem. 


. Where a bond is given to a sheriff conditioned to save him 


harmless on levy on certain property, and judgment is ren- 
dered against him for conversion, the fact that the judgment 
was paid by his surety does not impeach an allegation that 
the officer paid it, and the furnishing of the funds is a suffi- 
cient consideration for an assignment of the indemnity to 
the officer’s surety. Idem. 


. Money received by a sheriff. as the proceeds of a sale made 


by him under a decree foreclosing a real estate mortgage, 
is money received by virtue of his office. Milligan v. Gallen, 
A judgment for conversion of the proceeds of a judicial sale, 
may be recovered in an action in a suit upon the sheriff’s 
bond. Idem. 


Signatures. See WILLs. 
Typewritten signature to petilion in error. See APreaL AND 


Error, 50. 


Silence. ; 
As evidence of guilt. See CrrmrnaL Law anp Procepury, 1. 


Specific Performance. 


L. 


Specific performance of a parol contract will be enforced by 
a court of equity, where one party has wholly and the other 
party partly performed it, and its non-fulfillment would 
amount to a fraud on the party who has fully performed 
it. Lucas Vv. Lucas. ....cesecee ceeee eieisnsg lain 'Scnae's Sie seers ese 


. Plaintiff brought an action for specific performance of a parol 


contract for the sale of real estate. The evidence disclosed 
full performance of its conditions by the vendee, and partial 
performance by the vendor, who had executed a conveyance 
of a part of the real estate included in the contract, but re- 
fused to convey the whole of it because of an alleged failure 
of a part of the consideration, to support which there was 
no evidence. Held, That the statute of frauds would not 
prevent a court of equity from decreeing specific per- 
formance. Idem. 


Sporting. 


, as used in the statute making “sporting” on Sunday un- 
lawful, applies exclusively to diversions of the field'and out- 
door sports. Wirth v. Calhowun..........-+ suse ateve vee es OL6, 
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Stamp Tax. See INTERNAL REVENUE. 


Stare Decisis. See Res JupicaTa, 4. 


1. 


State 


Capital Nat. Bank v. Coldwater Nat. Bank, 49 Nebr., 786, 
and State v. Midland State Bank, 52 Nebr., 1, limited. State 
v. State Bank of Commerce, 54 Nebr., 725, and Morrison v. 
Lincoln Savings Bank & Safe Deposit Co., 57 Nebr., 225 
adhered to. City of Lincoln v. Morrison..............06.4. 


- Questions disposed of in Iowa Loan & Trust Co. v. Estate of 


Devall, 63 Nebr., 826. Haines v. Bellinger............000- 


and State Officers. See CoNsTITUTIONAL Law, 2, 3. Man- 
DAMUS, 7, RES JUDICATA. 


. The appropriation for the salary of the reporter and ex- 


officio clerk and librarian of the supreme court is made by 


‘section 25, article 16, of the constitution, and requires no 


special legislative enactment. Weston v. Herdman..... paews 
See SraTurTes, 5. 


. The act of 1887, imposing the duties of labor commissioner 


on the governor of the state, and providing for the appoini- 
ment of a special deputy to assist in discharging them, is 
not in violation of section 26, article 5 of the state con- 
stitution. State v. Eskew... ccc cece cece eens socal are Siglacaua’s 


. Where a governor reprives or respites a prisoner under 


death sentence, he may designate in the warrant of reprive 
the day that the sentence shall be executed. In re William 
Rhea, Coram SULLIVAN, C. J... cc ccc cece ence ee eeee Seal 


Statute of Frauds. See SpEcIFIC PERFORMANCE, 


1. 


Any distinct and unambiguous act evidencing an intention 
by the seller to part with the possession and an intention 
on the part of the buyer to acquire the possession, accom- 
panied by a tradition of the property from the premises of 
the former or from neutral ground to the premises of the 
latter, satisfies the statute of frauds and suffices to trans- 
fer the title, so that the former may recover the purchase 
price, if it remains unpaid, and the latter assumes the risk 
of safe-keeping and may defend his possession against all 
the world. Gray v. Peterson... ccc ccccccccceccevcccevecs 


. A verbal contract with an agent or broker to sell land for 


the owner thereof, is void under the statute of frauds, and 
it requires the voluntary act of both parties thereto to 
execute it so as to completely take it out of the opera- 
tion of the statute. Allen v. Hall 


Statutes. See ADOPTION. ASSESSORS.. CONSTITUTIONAL Law. 


Courts. CrimMinat LAW AND PROCEDURE. DESCENT AND Dis- 
TRIBUTION. HAWKERS AND PEDDLERS. INTERNAL REVENUE, 
INTOXICATING LIQUORS. STATUTE OF FRAUDS. 


Titles of ordinances. See MUNICIPAL CORPORATIONS, 5, 6. 
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Construction. 


. It is settled doctrine that the courts will not declare an 


act of the legislature unconstitutional unless it is manifestly 
so. Rosenbloom v. State............ i avishall iste Siare.d ses Sauaree as ere 


. A penal statute should not be extended beyond the plain 


import of its terms. McCormick Harvesting Machine Co. 
De MAUS aceivie Gia eS wise sia? co Sia wible Wd die Fo eke 9d bE eebere le aa's Wate eee 


. Punitive and remedial statute. State v. Missouri P. R. Co., 
. It is a settled rule that in the adoption of the statute of a 


sister state the state adopting it adopts the construction 
which the former has placed upon it. State v. McBride, 547, 


. When foreign statutes are adopted by a legislature, they 


. are adopted with the construction placed upon them by the 


10. 


Stay. 


highest tribunal of the state from whence they were taken. 
Dissenting opinion of SepawicK, J. Rhea v. State (Ap- 
PENGIX) 5.0 sedis d Wee de vee an vines Si - (ellasbraldiasaters aiopersee Sitecpiegese 


Enactment. 


. A specific appropriation made by law within the meaning 


of section 22, article 3 of the constitution, is an appropria- 
tion made either by direction of the constitution itself or 
by the legislature under the forms and in the manner pre- 
scribed in the constitution. Weston v. Herdman...... arejes 


General and Special Laws. 


. A particular classification may be valid if the object of the 


statute is to raise revenue, and invalid if the object is 
regulation. Rosenbloom v. State......... sigNeletarts shee Svaialdiele's 


Subjects and Titles. 
The amendatory act of 1897 to sections 2066 and 2068 of 
Cobbey’s Consolidated Statutes, requiring assessors to pro- 
cure certain labor statistics, is germane to the provisions of 
the original act, and to the requirement of the original 
section 2066, that the deputy commissioner collect statistics, 
and is not in violation of section i1, article 3 of the state 
constitution. State v. ESK€w...... ccc cece eee tenes 


. Section 117, of chapter 78, Compiled Statutes, entitled 


“Roads,” is an act complete in itself. Swaney v. Gage 
COUNLY cc cence nce c ene eee ne etn eee e et ene Senne erasers 
An act entitled “An act to provide a system of revenue,” 
covers the entire subject of taxation, and comprehends 
whatever means or machinery the legislature may provide 
to enforce the payment of taxes. Rosenbloom v. State.... 


See Execution, 26. 


Storage. See WAREHOUSEMEN. 
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Streets. : 
Defects in. See MunicipaL Corporations, 11-13. 


Subrogation. 

If land is sold under a senior mortgage and the junior mort- 
gagee is permitted to redeem the same, after such redemp- 
tion the purchaser is subrogated to the rights under the 
mortgage. Milligan v. Gallen..... eee eee Tee ee 


Summons. See Process. 


Sunday. 
Sale of liquor on Sunday. See Inroxicatine Liquors, 14-17. 


1. A contract whereby a party is required to furnish theatrical 
performances each day of the week, including Sunday, is 
not invalid as in violation of Criminal Code, section 241, 
providing that persons found sporting or at common labor on 
Sunday shall be punished, Wirth v. Calhoun..........006- 


2. Criminal Code, section 241, providing for the punishment 
of persons found sporting on Sunday or at common labor, 
does not render a contract for theatrical performances on 
Sunday contrary to public policy. Idem. 


Supersedeas. See APPEAL AND Error. Morreaces, 8. 


Support. ; 
Action for loss of support. See InroxicaTIne Liquogs, 1-4. 


Supreme Court Reporter. 
Salary of. See Stare anp StaTe OFFICERS. 


Taxation. See CountTIES aND CoUNTY OFFICERS, 8. INTERNAL 
REVENUE. LicENSES. LIMITATION oF AcTIONS, 7. Svat. 
uTES, 10. 

Foreclosure of tax lien where owner is unknown as deprivation 
of property without due process of law. See Consrrrv- 
TIONAL Law, 4. ; 

Collection. 

1. Injunction will not lie to restrain the collection of taxes, 
unless such taxes are levied for an unauthorized or illegal 
purpose. Union P. R. Co. v. Cheyenne County....... aieieawers 

Constitutional Requirements. 

2. Constitution, article 9, section 1, authorizing taxation of per- 
sons engaged in certain occupations by a general law, uni- 
form as to the classes on which it operates, does not forbid 
reasonable classification of persons for the purposes of tax- 
ation. Rosenbloom v. Staté.............26. wisisteinters, Mose ae os 


3. Classification for the purposes of taxation, to be valid, must 
rest on some principle of public policysome substantial 
difference of situation or circumstances, which would sug- 
gest the justice or expediency of such classification. Idem. 
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Taxation—Continued. 


4, 


10. 


11. 


Levy and Assessment. 
Under the constitution, article 9, section 1,- franchises of a 
corporation must be assessed for taxation without deducting 
corporate indebtedness. State v. Karr........ccccesececae 


. That part of the revenue act (section 32), which requires 


the assessor to deduct the amount of corporate indebtedness 
from the actual value of the shares of stock, in order to de- 
termine what shall be assessed as capital stock, is uncon- 
stitutional and void. Idem. 


. Under revenue act (section 32), when capital stock has no 


market value, the “actual value,” in the sense in which the 
words “capital stock” are used in the statute, is to be found 
by adding the value of the franchise to the value of the 
tangible property, from which should be deducted the value 
of the real and personal property. Idem. 


Under the act incorporating metropolitan cities, section 63, 
it is the duty of the city council, sitting as a board of equal- 
ization, on proper complaint, duly filed, to hear evidence, 
consider questions as to comparative values and equalize 
assessments, Idem. 


Revenue act, section 32, does not prevent the board of 
equalization from equalizing assessments, when property 
generally has been assessed at a certain percentage; and 
upon complaint that property or franchise is assessed at a 
less proportion of its value than the percentage of value em- 
ployed as a basis generally, the board may equalize the 
assessments by duly raising that complained of. Idem. 
Place of Tazation. 

When a precinct is once established according to law, it re- 
tains its character and territorial integrity, so far as the 
assessment of property and levy of general taxes are con- 
cerned, until it shall have been divided, modified or changed 
by law. Whelen v. Cassidy. ..csccccsccccsccccvvccccsesors 


A pre-existing precinct in a village organized as a city, will 
for general revenue purposes remain unaffected until di- 
vision into wards has been duly made. Idem. 
Redemption. 

By the constitution of this state, owners of real estate sold 
for taxes are guaranteed two years from the date of the 
sale within which to redeem, and the statute provides that 
a tax purchaser, or his assignee, shall not be entitled to fore- 
close his lien until after the time of redemption has ex- 
pired. It follows that a petition seeking to foreclose a tax 
lien, which does not show that the land has been sold for 
taxes, and that at least two years have expired after the date 
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Taxation—Continued. 
of the sale, does not state facts constituting a cause of 
action. TIodence v. PeterS...cccccccecees coccecuveves avec 425 


Sales. 


12. The county treasurer’s certificate of tax sale is presumptive 
evidence of a sale to a purchaser named therein, and the 
burden is upon defendants to prove that the sale was made 
to someone else. Leavitt v. Mercer C0.....cceecceeees eieiewe: OU 

Notice. 

18. Section 109, chapter 77, Compiled Statutes, requires the 
county treasurer, in his notice of a tax sale, to give a list of 
the land to be sold and the amount of taxes due thereon, but 
does not require the treasurer to include in the notice the 
amount of interest due on the taxes up to the date of sale. 
Stevens v. Pawulsen.....cecssecseccees Pe eee eee 488 


14. A description of land in a public notice in a proceeding to 
foreclose a tax certificate is sufficient, where the context of 
the notice shows clearly that land in this state is referred 
to, and there is but one tract in the state answering such 
description, although the description covers another tract 
situated in another state. Leigh v. Green... .cceeecveceses 533 

Parties. 

15. Whether or not the holder of a tax certificate, instituting 
foreclosure proceedings, may join as defendants persons 
claiming some interest in the land, where the land itself is 
properly made a party, such joinder at most is irregular 
only, and will not affect the validity of the proceedings when 
attacked collaterally. Idem. 

Payment at Sale. 

16. The delay of a purchaser at tax sale in paying to the treas- 
urer the taxes and costs due on the lands sold, owing to 
the inability of the treasurer, with the clerical force at his 
disposal, to make the sale in its regular order at an earlier 
date, does not invalidate a sale otherwise entirely regular. 
Leavitt v. Mercer CO... .ccccccccsccccccccccccccscccseeees Sl 


17. The word “forthwith” in section 11, article 1, chapter 77, 
Compiled Statutes, means as soon as the county treasurer, 
in the reasonable course of the orderly conduct of the busi- 
ness of his office, is prepared to receive and properly receipt 
for the money to be paid. Idem. 

Unknown Owner, 

18. Where the owner of land on which a tax lien exists is 
not known to the holder of the tax certificate, and can not 
be found on reasonable inquiry, the certificate holder may 
make the land a party to the foreclosure proceedings; and 
in such case allegations in the petition and an affidavit for 
service of publication, on information and belief, to the effect 
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19. Where the holder of a tax certificate is unable by diligence 
and inquiry in the neighborhood of the land to learn the 
whereabouts of persons appearing to have estates therein, 
or where he is unable to ascertain who have such estates, 
the owners are “not known” within the meaning of Compiled 
Statutes, chapter 77, article 5, section 4. Idem. 


20. Compiled Statutes, chapter 77, article 5, section 4, relating 
to process in proceedings to foreclose tax liens, provides that 
wherever the owner is unknown, the action may be brought 
against the land itself. The term “owner” is not defined by 
lienholder, but by a person having an estate in the land. 


Idem. 
Tax Title. 


21. If, in a proceeding to foreclose a tax lien, the land itself is 
properly made a party, and jurisdiction is acquired by 
publication of notice, a sale under a decree of foreclosure 
creates a new and independent title, and bars all pre-existing 
interests or liens. Idem. 


Tender. 

Of proof. See Triat, 6. 

Where the question of the sufficiency of a tender arises in the 
course of the trial of a cause, and it appears that such 
tender was rejected on specific grounds, other objections to 
the tender will not be considered. Ricketts v. Buckstaff.... 851 


Time. See Hicuways, 2, 3. INSURANCE, 1. LIMITATION oF ACTIONS. 
Extension of time of payment. See Principay AND Surery, 4. 
Filing of cross-bill out of time. See JURISDICTION. 

Of accrual of rent. See LANDLORD AND TENANT, 1. 

Of redemption from tax sale. See Taxarion, 11. 

To commence proceedings in error. See APPEAL AND Error. 49. 

To file motion for new trial. See NEw TRIAL. 

To present claims against decedent’s estate. See ExrcuTors 
AND ADMINISTRATORS, 10-12. 


Title. See ESTOPPEL, 1,5. LANDLORD'AND TENANT. QUIETING TITLE. 
TAXATION, 21. VENDOR AND VENDEE. 
To crops on foreclosure sale. See EXECUTION, 21. 
To personal property on default of rent. See LANDLORD AND 
TENANT, 3. 


Trespass. See POSSESSION. 


Trial. See CRIMINAL LAW AND PROCEDURE, 8. INSTRUCTIONS. JURY. 
Continuance as part of trial. See JUSTICES OF THE PEACE, 6, 
Directing verdict. See FRAUDULENT CONVEYANCES, 8, 9. Re- 

PLEVIN, 8. TRIAL, 2. 
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Trial—Continued. 
Examination of witnesses. See WITNESSES, 4. 
Questions for jury. See FRAUDULENT CONVEYANCES, 7. In- 


XS 


SUBANCE, 3. INToxicaTING Liquors, 16. Ma.icrous Prose- 
CUTION, 2. TRIAL, 2. 


Conduct of Counsel. 


. When an admission of fact is made by counsel under a mis- 


apprehension, the court, in the exercise of a wise discre- 
tion, should grant relief. German Nat. Bank v. Atherton, 


Questions for Jury. 


It is error to submit to the jury a question which the court 
can judicially determine. Royal Neighbors of America v. 
Wallace....... eied @ Slee we So N SC Sates 
See INSURANCE. 


. Where there are no disputed facts, a peremptory instruction 


is proper. McDonald v. Tootle-Weakley Millinery Co....... 
Reception of Evidence. 


When for the purpose of showing the interest of a witness, 
it has been proved that he is one of the obligors upon a 
statutory bond, the terms and obligations of which are 
matters of common knowledge, it is not error to refuse to 
admit the bond itself in evidence. Thom v. Dodge County, 


. It is reversible error to refuse to allow a defendant to in- 


troduce proof of the facts stated in its answer as a defense 
to the plaintiff's petition, on the ground of a defect in the 
name of the party defendant as set forth in said petition, 
where the court has previously overruled defendant’s ob- 
jections to jurisdiction over its person, and required it to 
answer. Grand Lodge A. O. U. W. v. Bartes...... Seeetassicrave 


. An offer of proof, not put in a deceptive manner, nor in 


language calculated to mislead, which is fairly susceptible 
of a construction rendering the evidence admissible, should 
be so construed, although a different construction might be 
put upon it, where it clearly appears from the record that 
the trial court did not proceed upon a correct theory in re- 
jecting it. Horbach v. Boyd... .ccccccccsvcccccccccccenecs 


Right to Open and Close. 


. Where petition, in vague terms and by reference to note, 


alleges that twelve per cent. per annum is a lawful rate of 
interest by statutes of Oklahoma and note sued on bears date 
in Oklahoma and interest at twelve per cent. per annum, 
and such allegation is denied, held not error to refuse open- 
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129 


ing and closing to defendants, who plead usury, but admit - 


execution and delivery of note. Hewitt v. Bank of Indian 
Territory...... Bisrala? “erbtese. are, odie ele ejele PRORTRE Seees Siebc6 ele bidles 
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Trial—Concluded. 
Waiver of Irregularities. 
8. Error in placing a law case on an equity docket over ob- 
jection, is waived by an express waiver of a jury trial. 
TRhOMAS V. THOMAS... cascascaccecccscccevscvsevsssscesses 581 


Trover. See CoNvVERSION. 


Trusts. See BANKS AND BANKING. 
Cestui Que Trust. 

1. Where a trustee refuses to carry out the terms of a trust, 
the party or parties beneficially interested may maintain an 
action in their own right to enforce the trust, and to obtain 
the benefit thereof. Goble v. Swobe...... Siew dvese eases 808 


2. In an action against trustees, evidence held sufficient to sus- 
tain a judgment for the balance in their hands in favor of 
the beneficiary of the trust. Idem. 

Preferences. Following Trust Property. 

3. Where the whole of a fund created by the moneys of a 
trustee and those of his beneficiary or a greater portion 
thereof than that representing the trustee’s own money is 
used by an insolvent trustee in paying his debts, cestui que 
‘trust is not entitled to a preference over general creditors 
for the amount of his money so lost. City of Lincoln v. 
MOTTON os. esk.aic:bre'e; 505850 a, 8 w:0:8: tadyh) val ace, fore ravis a's, a: Vibha asia oieerdie, B22” 


4. Misappropriation of a trust fund does not entitle cestui que 
trust, merely as such, and for that reason alone, to a prefer- 
ence over general creditors of an insolvent trustee. Idem. 


5. Property or assets of the insolvent trustee acquired before, 
or with the proceeds of property held before, the trust 
money came into his hands, and not in any way mingled 
therewith, are not subject to any lien or claim in cestui que 
trust, and the rights of the latter with respect thereto are 
those of a general creditor only. Idem. 


6. In order to obtain a preference, cestui que trust must show 
that the estate, out of which he claims such preference, 
has been increased to some extent by the misappropriation 
of the trust property; and he is entitled to a preference to 
the extent of such increase only. Idem. 


» 4, Where a trustee mingles trust moneys with his own funds, 
cestui que trust is entitled to a charge upon the whole; and 
so long as any portion of the mass into which the trust fund 
has entered remains in any form, it is subject to such 
charge, and may be followed and claimed. Idem. 

8. The burden is upon cestui que trust to show that the trust 
money. did in fact increase the estate out of which he seeks 
a preference, or is represented therein in some form. But 
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Trusts—Concluded. 


10. 


11. 


12. 


it seems that where such money has gone into the genera} 
estate of a trustee, who afterwards becomes insolvent, there 
is a presumption that it remains therein at his insolvency 
and the court will not say that it can not be traced or has 
wholly disappeared where the contrary may fairly be in- 
ferred. Idem. . 


. It is presumed that moneys drawn out of a fund wherein the 


trustee has mingled his own money and that of cestui que 
trust are his own, and, so long as any portion of the fund 
so constituted remains, it may be followed, and the charge 
of cestui que trust thereon may be asserted. Idem. 


A change in the form of a portion of a fund in which money 
of the trustee personally and of cestut que trust has been 
mingled is not necessarily a withdrawal of such portion. 
When the trustee retains such portion and dissipates the 
remainder, the portion retained in the altered form is taken 
to represent such fund and may be claimed by cestui que 
trust. Idem. 


Where a portion of a fund made up of trust money and of 


individual money of the trustee is invested, and a profit ° 


results, cestui que trust, in following the trust money into 
the investment, may claim such profit as the proceeds of 
the original funds upon which he had a charge, at least to 
the extent of said charge upon the original fund. Idem. 


Evidence to Establish Trust. 


Parol evidence to establish a resulting trust, must be clear, 
unequivocal and convincing. Doane v. Dunham............ 
Columbia Nat. Bank v. Baldwin......... sai iohdy Wubi giwiarera O: areia ocess 


Typewriting. : 
Typewritten signature to petition in error.- See APPEAL AND 


Error, 49. 


Usury. 


1. 


Evidence held insufficient to support plea of usury. Hewit 
wv. Bank of Indian Territory... ccc cence ccccccncccceneneaane 


. A mortgagor who has conveyed lands by an unconditional 


deed of general warranty, is entitled to intervene for the 
purpose of pleading usury in an action to foreclose the 
mortgage. Pitman 0. Ireland... cr cee ccc cece eee nn een teeuee 


Bonus. 


. A bonus or commission exacted by a lender’s agent, which 


added to the interest raises it above the maximum legal 
rate, is usurious. Hare v. Winterer.......c cece cece ec eeeee 
See, also, PRINCIPAL AND AGENT, 6, 7. 
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Usury—Concluded. 
Forfeiture of Interest. 

4. Where a debtor executes a note and a mortgage, for a loan 
of money for a lawful rate of interest, and, at its maturity, 
enters into a new contract with the lender for a further 
extension of the loan, which is tainted with the vice of usury 
and the lender, by agreement, retains the note and the 
mortgage as collateral security to the usurious contract, in 
a suit to enforce the mortgage security the lender is re- 
stricted in his recovery to the amount due on the indebted- 
ness at the time of making the usurious contract, after 
which all interest is, by force of the statute, forfeited. 
Chicago Lumber Co. v. BANcroft... ccc ccc cnc cece cere wees 176 


Vendor and Vendee. See FIXTURES. 

1. A purchaser of land, with notice of title in third persons to 
buildings situated thereon, takes the real estate subject to 
the rights of such third parties in and to such structures. 
MOONE: Vi M ONG aii siete ie eee oe acc cs BR's Wie Wis eg alane bra Blas Sooo wale eas 84 


2. A bona-fide grantee of real estate (without notice) on which 
is situate a building used as a residence and apparently a 
part of the freehold, will take title to the land, including 
such building, divested of a claim of ownership by a third 
party whose rights are based on an alleged purchase of 
such building from the grantor as chattel property. Idem. 


8. A purehaser of real estate, who takes his title by quitclaim 
deed, with actual knowledge of the lien of an’ unrecorded 
mortgage thereon, and who shows by his answer that he has 
actual notice thereof, and who caused inquiry to be made 
as to the amount of the lien, can not afterwards claim that 
he is an innocent purcliaser for value. Idem. 


4, Where a person purchases real estate with knowledge of a 
third party’s equitable lien thereon, or with the notice of 
such facts as would put an ordinarily prudent man on in- 
quiry which, if pursued, would lead’ to such knowledge, such 
person can not be said to be a good-faith purchaser without 
notice. Frerking V. TROMGS......0 0c cece cece ee eee eee eee 193 


5. Only an innocent purchaser can claim protection under a 
deed absolute with a parol defeasance after the debt thereby 
secured has been discharged. Decker v. Decker........... 239 
See MorvtcaGEs. 

6. Where a grantor remains in possession after a valid con- 


veyance, his possession is presumed to be permissive and 
subordinate to the grantee. Horbach v. Boyd....... Sarg dad 129 


Verification. 
Petition to vacate judgment. See Jup@meEnt, 9. 
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Waiver. See INSURANCE. 

Admission in evidence of privileged communications. See 
WITNESSES, 8. 

Misjoinder of parties. See PARTIES. 

Of defects in pleading. See Preapine, 1, 2. 

Of defense of non-claim against estate. See EXECUTORS AND 
ADMINISTRATORS, 9. 

Of errors required to be assigned in motion for new trial. See 
APPEAL AND Error, 21. 

Of grounds of abatement. See ABATEMENT AND REVIVoR. 

Of irregularities at trial. See Trrat, 8. 


Warden. 
Of penitentiary. See MANDAMUs, 8. 


Warehousemen. See BAILMENT. 

An agreement to permit a tenant under an expiring lease to 
leave his goods in statu quo for a stipulated rent, payable 
monthly, with no right reserved to demand payment on re- 
moval, creates no lien. Webster v. Keck.......... odie Bia taratie 

Warranty. See Insurance, 24. 

Wills. 

Construction. 

1. Ordinarily, where a devise of real estate is couched in 
such language as to show an intention to vest title in the 
devisee immediately upon the will becoming operative, and 
attached to the devise are certain conditions, the com- 
pliance with and performance of which may accompany or 
follow the vesting of the title in the devisee, such conditions 
will be construed as conditions subsequent. Smith v. Smith, 
A condition that the devisee—the testator’s son—shall be 
baptized by a certain name and none other and that he shall 
maintain and be known by the name during his natural life, 
are conditions subsequent. Idem. 

3. Conditions in a will that the devisee should be christened 
and baptised by a certain name, and none other name, and 
that he shall maintain and be known by that name during 
his natural life, are reasonable, such as a testator may law- 
fully impose, and enforceable. Idem. 

4. The provisions and conditions of a will, like those of other 
contracts, are to be construed by the courts with the view of 
carrying out the intentions of the testator. Idem. 

Compliance with Conditions. 

5. The deceased, Thomas Smith, by his last will devised his 
real estate to a son near two years old, by the name of 
Finley Smith, by his second wife. The son had, before the 
execution of the will, been given the name Bertrand Smith. 
Attached to the devise were the conditicns that the said 
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Wills—Concluded. : 
son should be baptized and christened Finley Smith, and 
none other name but Finley Smith, and that he should main- 
tain and be known by that name during his natural life, 
and, if such conditions were not performed and complied 
with, the real estate devised should revert to the testator’s 
other children (naming them), and their legal heirs. The 
evidence discloses that, while formal compliance had been 
had of the condition of the will as to the devisee being 
baptized and christened by the name of Finley Smith, 
that he had never maintained or been known by that name 
prior to the time he arrived at twenty-one years of age, 
when a contest arose as to his rights to the property under 
the said provisions of the will. Held, That by reason of such 
non-compliance, and the failure to perform the con- 
dition imposed by the terms of the will, that the title of the 
devisee to the property devised thereby ceased and ter- 
minated, and that such property reverted to the other 
children of the testator, and their heirs, according to the al- 
ternative provisions of the will. Idem. 


6. It is the right of a testator to make such disposition of his 
property as accords with his own views and judgment, and 
he can impose such conditions —not in themselves unreason- 
able or in contravention of public policy or positive law—as 
to him seem proper. Jdem...........6. a fivdievetesiecm tre tle ases 563, 568 

Execution. 

7. When in a contest proceeding for the probate of a will, it is 
disclosed that the name of the alleged testator was affixed to 
the instrument in controversy by some person other than 
himself, it is incumbent upon the proponent to establish 
by unequivocal evidence that the deceased gave direction to 
such person for writing his name, consciously and explicitly 
and in the free and voluntary exercise of his faculties. Mc- 
Coy v. CONTA... ..eceee weeee er Boisrd Baer SHG sie erat See wes 150 


Witnesses. See AFFIDAVITS. 
Competency. 
1. In a contest for the probate of a will, the heirs of the al- 
leged testator are not disqualified by statute to testify. Mc- 
Coy v. Conrad...... Be iecolne eis" lotdlese ne aie Sra is Sia Big evGaiaaeMohetene ls 150 


2. A woman whose marriage with decedent was annulled 
during his lifetime because of the existence of a former 
husband at the time of the marriage, is a competent witness 
against his estate as to facts learned otherwise than by com- 
munications from deceased during the existence of marital 
relations. Thomas v. ThOMGS..........0cccscceccescevces 581 


8. The marital privilege applies to all communications made 
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Witnesses—Concluded. 


10. 


by a man to a woman with whom he is innocently main- 
taining the relation of husband and wife, notwithstanding 
the relation is meretricious on her part. Idem.........581, 


Examination, 


. The practice of permitting two counsel on the same side to 


examine a witness is not commended as a rule, but the 
privilege, nevertheless, rests solely within the discretion 
of the trial court. Citizens’ Bank of Humphrey v. Fromholz, 


Impeachment. 


. Where foundation is being laid for an impeaching question, 


the time is fixed the day before the question is asked and 
place is laid in a small village, both time and place are fixed 
with sufficient certainty. Musfelt v. State..... ata Kiaie de eceaecah 


. In a suit against an alleged principal, if the defendant calls 


his alleged agent as a witness and induces him to testify 
that he never represented himself as an agent with regard 
to the transaction in dispute, such witness may be contra- 
dicted by proof of specific instances in which he did so 
represent himself. Dockarty v. Tillotson............ were ere 


Privileged Communications. 


. A physician may testify that he was called to attend a pa- 


tient and to the number and dates of his visits, as these 
facts are not privileged under section 333 of the Code of 
Civil Procedure. Sovereign Camp of Woodmen of the 
World v. Grandon...... Seer ee eee ee ree Carey ee reer 
See EVIDENCE, 8. 


. In a suit on a life insurance policy the physician of the de- 


ceased testified for the defendant, as to the time he at- 
tended the deceased during his last illness but was not 
allowed to testify as to his condition. On cross-examination 
he admitted that he had given a written statement to plain- 
tiff that deceased was not seriously sick until the evening 
previous to his death, which statement was admitted as 
part of his cross-examination. Held, A waiver of privilege 
on the part of the plaintiff and that the defendant should 
have been -permitted to, re-examine the physician as to the 
condition of his patient. Idem. 


. Whatever information a physician may obtain by observing 


the condition and symptoms of a patient is privileged. 


Transactions with Decedents. 


A conversation had with a deceased party to an action can 
not be given in evidence by one having an adverse interest 
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in the subject of litigation. Pierce v. Atwood............ 92, 94 
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‘Words and Phrases. See InToxicaTIne Liquors, 6. TAxXaTIon, 19. 


1. “As our own.” Ferguson v. Herr......cesceseee eeeee e649, 666 
2. “At the court house.” Peck v. Starks.......... i ibsarasdanacvete-s 341 
3. “Being transported over its road.” Chicago, R. I. & P. R. 
Co. v. Sattler... ccc cece ceca vehaeeece § eres arse bos ale OO osie:8 636 
4. “Capital stock.” State v. Karr......ccccccccccceecccceues 514 
5. “Common labor.” Wirth v. Cathoun......cccececeeeeee 316, 320 . 
6. “Conviction.” State v. Missouri P. R. Co......cecceees: 679, 682 
7. “Debt.” Rosenbloom v. State............ eis euadlestieieuecd a 342, 358 
8. “Express and implied.” McCoy v. Conrad.............. 150, 161 
9. “Fine.” State v. Missouri P. R. Co.....ccccceene Sdveceavess 679, 682 
10. “Forthwith.” Leavitt v. Mercer Co... . ccc cece cece cece cece 31 
11. “If so stated in the decree.” Ferguson v. Herr.........649, 655 
12. “Made by law.” Weston v. Herdman........... ele levs jeigiaparetee 24 
13. “Means of support.” Gorey v. Kelly......... wc eseeeees 005, 608 
14. “Offense.” State v. Missouri P. R. C0... . cece ec ee eee 619, 682 


15. 


20. 


i) 
ra 
‘ 


Work 


“Prosecution.” Idem. 

“Representative.” McCoy v. OOnrad......ccccccecerees 150, 153 
“Send.” Sovereign Camp of Woodmen of the World o. 
Grandon.........- il = ire ne testes tela Siei esi aera ats) Siaktaayreilens 6b iesw severe 39, 43 
“Sporting.” Wirth v. Calhoun.......... eyatirat avers Sarees 316, 320 
“Style.” Gorey v. Kelly...........5. Sibsb ev esee shvegue eae 605, 608 
“Support.” Idem..... acesste bic lareeare Oe Poe TELE ees Side sls wees 605 
“Unavoidable casualty or misfortune.” Hanson v. Hanson, 506 


. “While being transported over the road.” Chicago, R. I. & 


P. R. C0. v. Sattler... cece cee cece cence +s eeeee. 637, 646, 647 


and Labor. 


Action by parent for services of child. See ParENT AND CHILD. 


